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Vorwort

This booklet cannot and does not intend to replace a textbook
on German legal history. It is a guide that aims to present the
major lines of development and the most important facts.

The things that are not absolutely necessary but are useful and
valuable are added in small print.

As far as possible, scientific disputes have been avoided as far
as details and secondary issues are concerned. However, the
disputes between the theories, where they are indispensable for
understanding, are taken into account in the notes.

This account is also based on the idea of race and ethnicity. It
therefore allows the history of German law to begin where its very
earliest roots can be visualised, in the basic forms of Indo-
European law developed by comparative jurisprudence.

The political significance of legal institutions is emphasised
everywhere. The law does not exist in a vacuum, but is realised
through the struggle of people. Behind these people, however, are
not only political and economic interests, but also racial and
emotional dispositions. The importance of favourable and the
effect of harmful developments of the law on the development of
our people has been shown. Too great a suppression of factual
material has been avoided. For as alarming as it is to
overemphasise the details, to suffocate in the material, the basic
features and lines of development also need to be understood, since
they result from numerous details that

Knowledge of at least the most important individual facts.

I hope that this booklet will help law-keepers and fellow
citizens to arrive at a National Socialist understanding of German
legal history, one of the most instructive parts of our history and of
German legal thought.

Berlin, October 1938.

ProfDrv.Leers.



Introduction
Significance of German legal history

I. What is German Recbtsgescbtcbtet

German legal history is the development of law among
individuals {private law) and among the organisations of the
community among themselves and with individuals (public law) in
Germany.

A. The history of law is to be understood by
a) of the general history, especially political history, cultural and
economic history. However, since general history, economic
changes and cultural trends have had and continue to have an
impact on the development of law everywhere, reference must
be made to them everywhere;

b) the individual legal documents (deeds, law books, etc.). These
do not show us the law in its development, but in a certain
state. They also have their own history (e.g. history of the
editions and commentaries of the Saxon Mirror).

Legal history can be categorised into:

a)allcompetitiveresearch. Dieae deals with the
development of law in its entirety. It shows us the forces and
impulses that have had an effect on the law;

b) The history of the individual legal systems. It shows, for
example, the development of constitutional law, criminal law,
private law and municipal law.

B. The German Bechtsgeschichte Is
a) the history of law as it developed among the German people;
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b) Linked by close blood ties, German law is closely related to
the other germen rights. It shares many basic ideas with
them.

A distinction is made between these rights

aa} those West Germanic tribal laws that were not absorbed into the
German people. These include Anglo-Saxon law in England,
Frankish law, insofar as it has been preserved in French legal sources,
Dutch law and, to a certain extent, Swiss law.

bb) The surviving rights of the North Germanic peoples (Danish,
Swedish, Norwegian and Icelandic law) and the rights of the
vanished East Germanic peoples (Goths, Vandals, Burgundians, etc.)
derive from the same roots as German law from the common
Germanic conceptions.

¢) Germanic people, in turn, are linguistically a branch of Indo-
European people. Rasaically, it shares the Nordic racial basis
with the other Indo-European peoples (the Slavic, Romanic,
Baltic, Celtic, Hellenic, Sanskrit-Iranian groups and the
ancient Romans). Just as the languages of these peoples still
reveal their affinity, the history of Germanic law is also
preceded by an "Indo-European law" that is more or less the
same for all these tribes, the forms of which we can deduce
through comparative law.

In the course of German history, foreign rights have been
incorporated { "received") into Germany. These are:

1. ecclesiastical (canonical) law, 2. Roman law (in several waves,
most strongly in the 5th century), 3. Longobard feudal law, 4. the
French legislation of Napoleon I.

. History of the German legal system

The study of the history of actual German law is not old.

The first account is the book by Hermann Conring

"De origine juris Germanici" (1643). This work, written in
Latin, provides an overview of German legal history which,
although outdated in some respects, is still correct today.
Hermann Conring, who also dealt with certain racial issues,
found few followers in the 17th and 18th centuries, as this
period was dominated by natural law and sought to derive the
law from the



reason. Historical studies were of little interest at the time.

It was not until the 19th century that a separate German
legal history developed. Its founder was Carl Friedrich
Eichhom with his work "Deutsche Staats- und Rechts-
geschichte "i The representatives of this German legal history
were called "Germanists" in contrast to the Romanists who
researched Roman law.

On the basis of this research, a whole number of important
works have been produced, such as:

K.v.Amira: " Clrundrif3 des germanischen Rechts." H e

inrichBrunner:"Deutsche Rechtsgeschichte."
Claudius Freiherr von Schwerin: "Grundzuge der deutschen.
Legal history."

Schroder-vonKinBberg: " Lehrbuchder
deutschen Rechtsgeschichte."

Jakob Grimm: "Deutsche Rechtsaltertiimer."

E. Presentation of the German Bechtaeschlchte

We have chosen the historical method in our presentation: this
is based on the major historical periods and deals with the entire
legal material within each period. We divide our presentation
into the following sections:

l. Therecountoftheindogremanicalproces
s : Here we present what we can deduce on the basis of the
results of comparative jurisprudence as the legal concepts
of the early building cultures of the Nordic peoples before
their final separation into the individual language groups
(Germanic peoples, Hellenes, Indo-Iranians, etc.). It is
generally not much and only a number of basic concepts.

2. The Germanic period. It covers the period from our earliest
knowledge of the legal history of the Germanic tribes to
Christianisation.

3. TheGermanMittelalter.

4. OfthereceptionoftheRomecountry
until the end of the purchase.

5. ThelawofLiberalJismusinthe 19th and 20th centuries.

6. The legal development throughthe Nationalsocia-1
ismua.



H. Why we learn German law

1. To better recognise the current law, which has its roots deep in
the past.

2. Understanding the renewal of our law. The programme of the
NSDAP. Point 19 says: "We call for a commitment to the Roman
Empire through a German society." Thus the alienation by Roman
law, but only in so far as it brought ideas alien to the race and served
the materialistic world view, was to be brought to an end everywhere
by a German common law. Such a renewal of law must be based on
the legal conceptions of our people as they are in accordance with
their nature. The study of German legal history serves this realisation
in particular.

1. Tell

The recbt of the fadogerzsazztscben €lrvoZkes

1. The |ungstetnzeltle peasantry: Around the year 8000 B.C. we
find the first resident farmers of the Nordic race in Northern and
Central Europe. We can follow how they perfected agriculture and
animal husbandry, increased in number and how different cultural
circles developed from them. In this "Neolithic period", an advance of
the so-called "Corded Ware people" (so called after the cord
patterns on their vessels) from their base in Thuringia then overlaps
the neighbouring, racially equally strong Nordic peoples. It is seen as
the beginning of the formation of the individual Indo-European
peoples. The Sanskrit Indians (to India), the Iranians (Medes and
Peraians to Iran), the Baltic peoples {Lithuanians and Latvians, plus
the extinct Prussians) and the large group of Slavs moved eastwards;
the Illyrians and Hellenes slowly migrated south-eastwards. The Celts,
the Italics and the Germanic peoples lived together for the longest
period of time. They were formed from the combination of the
Hunebed builders (mostly Faelian Raase) and the Nordic Corded
Ware (along with some other Nordic groups).

2. The cultural status of the Indo-European group before their
separation: By comparing the words common to all Indo-European
languages, which thus go back to a common root, linguistics has
shown us that

12



these peoples all have "wagons", "axes", "sickles", "seeds", "ploughs",
"harrows" and a whole range of farming tools. Excavation science
confirms this. All these peoples, as they slowly separated from
each other, had a peasantry that already had land boundaries,
farms, a fixed order of marriage and inheritance, communities and
tribal organisation. All of this is not possible without certain basic
concepts and organisations of law.

3. The law of the Indo-European peoples as "lromme law":
Comparative jurisprudence has analysed the legal systems of the
Indo-European peoples. In all of them, there is a long period in which
the law is not written and is considered to be of "divine origin" (in
Latin "fas" - the "pious law" as opposed to "jus" - the "law of law").
However, we do not hear anywhere, as with the oriental peoples, that
a prophet (e.g. Moses or Mohammed) received commandments from
a god and that these then became the basis of the law.

On the other hand, it is striking that in many Indo-European
languages the word "law" and "right" are related, that the terms
"order", "right", "kind", "reason" all derive from the same word.
be derived from the same stemi).

T h e "order of the world": All Indo-European peoples share the
view that, just as the year has its fixed order within itself, so too
does the world have a divine order that speaks to people in their
conscience.

Therecondition: This order can be "known" by those
who are of a good nature themselves. He can therefore also show
others the law. It is because of this view that all these peoples shied
away from writing down the legal system - their rights are not only
"foreign to the Scriptures”, but also internal.

"anti-scriptural": nobody can write down the world order. This is
also the origin of the view that "one cannot make the law, but can
only say what the law is").

D Among all ancient Indo-European peoples, judgement was held in a
stone circle made of twelve stones. This was the stone sun clock, which was
also used to determine the position of the sun and the time. The judge sat
where the sun was highest in the year (summer solstice), in the north: thus
the course of the sun went "round to the right".

+) Cf. the difference to the Orient: there the great sin of Adam and Eve is
that they "want to know what is good and what is evil", whereas among the
Indo-Germanic peoples the "knowing man", who knows what is good and
what is evil, is the judge.

13



"Solar law": All law of these peoples is therefore at its root
"solar law", it is derived from the good order of the world"),

4. Indo-Germanic law is rich in symbols: Since law was taken
from the good order of the world, all things could easily become
symbols of law. The tendency of a peasant people to make legal
relationships as open and "clear as day" as possible worked in the
same direction. The symbol is often inseparable from the legal
act").

5. Marriage: "The legal system is built on marriage" (Leist.
Altarisches Jus civile I, 74). The necessity of marriage arises from
the peasant economic order, a housewife is necessary for the
farmer, several peasant women would manage the farm (in contrast
to nomadic farming, where the number of women increases with
the size of the herd and several women are welcome labourl). The
purpose of marriage is the reproduction of the tribe through
legitimate, legitimate children.

B. The higher marriage: All Indo-European peoples recognise
blood barriers to marriage. Foreign or other racial blood is not
married, unfree and free people cannot marry each other. "The
child follows the stronger hand." Such conscious selection results
from the farmer's equal experience of the benefits of good and the
harm of bad mixtures of species in animals and plants. Children
who are clipped are not raised; among most Indo-Germanic
peoples there is the custom that the father must "take in" the new-
born child, i.e. he must first make an explicit commitment to it.

7. Basic principles of marriage law: husband and wife form a
partnership, the wife is not the property of the husband.

+) This 1s why the court "sits", even in the Middle Ages court hearings
were cancelled when the sun went down i swearing was done in the sun,
even today full trials generally do not take place at night - not because the
guilty party is asleep, but because of the old tradition that justice should
be "clear as day" and not walk in darkness. o )

+) For example, the hearth as a symbol of the smallest living unit of the
house: when a new house is opened, the hearth is lit, the offender’s hearth fire
is extinguished, the bride an 'Froom first walk around the hearth together or
light the hearth fire together. The tree is a symbol of life, so it is as much a
part of the administration of justice as it is of worship. Justice is
dispensed under trees (lime trees, oaks), and according to some
laws a tree must be planted when a marriage is solemnised or a child is
born. The criminal i s hanged on the dry tree.



nes, she is not a subject, but his companion in life, who is under his
protection.

8. Male power of representation: Among all Indo-European
peoples, the father of the house had protection and power of
representation over his household members, i.e. over all those
who lived with him in a community "under his roof™.

9. The Indo-European land law: The farm is an economic unit.
Very early on we find among all Indo-Germanic peoples that the
farm is not divided, but passes to a son from a legitimate marriage
without encumbrance or pledge, together with the associated
inventory").

Mobile, movable property, on the other hand, was probably
always freely alienable.

10- Inheritance law: Indo-European peoples do not seem to
have known wills and free inheritance at first. "The estate runs
with the blood", ie. there was only the natural succession of
children to their parents. If there were no sons entitled to inherit,
the inheritance took place in the order of parenteles, i.e. first the
father of the deceased and his sons, then the grandfather and his
sons, and finally the great-grandfather and his sons.

11. The Slppe: Just as the estate fell back to the parent group of
the grandfather or great-grandfather in the event of a lack of
children, those descended from a progenitor also felt connected by
blood. This community was called a clan (Germanic "Sippe"). The
clan formed a community of peace and law, it was the next higher
order above the house father. It obviously fulfilled a number of
duties early on that we can only imagine today as state duties
(guardianship of orphans, care of the poor): the Indo-European
peoples went to war according to clans, they appeared in their
popular assemblies according to clans, the clan helped its members
in court.

12. The people: The Indo-European peoples were probably
originally composed only of sexes; anyone who did not belong to a
sex was not a full-blooded member of the people. The people
became politically effective at their popular assemblies, in which
all men capable of bearing arms took part.

Remnants of this Indo-European land law were found until modern
times in the "Odal" of the Swedish and Norwegian farming communities,
in the Zadruga among Serbs and Bulgars; originally, however, the
indivisible, unencumbered farmstead descended from one son was
present among all Indo-Europeans.
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ners took part armed. There was no officialdom and probably
originally no kingship.

13. The Krleg: War was originally understood as a legal
relationship by all Indo-Germanic peoples. The gods are asked
whether the war is also wanted by them. They did not want to "start
with unjust hands", war was solemnly declared and the decision was
often sought on a previously agreed battlefield through a duel between
the leaders of both sides. Sacrifices were made before the battle.
Because war was a legal relationship, it also enabled the legal
acquisition of property. {"Sub hasta" - under the lance; hence the term
subhastation 1). It is ended by the conclusion of peace or by
subjugation. Because it is a legal relationship, there are certain basic
concepts of international law (sanctity and inviolability of the
envoys); the captive becomes the property of the victor. Slavery was
known to all Indo-European peoples. The custom of ransoming slaves
may have developed early on.

14. Criminal law: State criminal law was initially poorly
developed among all Indo-Europeans. Each community (house, clan)
avenged the offences committed against it itself. The head of the
household was allowed to slay the thief or adulterer in the act without
punishment, the clan avenged the killing of one of its members
through blood revenge, and only in the case of violations of the
community (war treason) did the community itself take action. Most
Indo-Europeans seem to have developed the concept of the four
great "unjudgements" early on: two against the court (arson and theft),
two against the blood (murder and desecration). These made the
perpetrator peaceless. He was left to the vengeance of all and of the
gods, to whom he had proved himself an enemy.

15. Process: The legal relationships should be as clear as possible.
The basic idea w a s that everyone was allowed to take his own
rights as soon as they were established and that anyone who prevented
him from doing so was breaking the peace. Thus the law of the Indo-
European peoples everywhere endeavoured to make all legal
relationships so clear through the greatest possible publicity (common
border crossings, ceremonial weddings, public defence) that their
existence could hardly be doubted. The task of the judge was not to
find in favour of one party and condemn the other, but to pronounce
what was right in each individual case. Execution was then left to the
party. The judge's decision was therefore not based on a complaint,
but on a judgement.

16



Betting contract between the parties: Each party bet a value that
would go to the other if the judge ruled that the other's view was
lawful.

18th dukedom: As soon as the arable land became too narrow
and an Indo-European peasantry had to migrate in search of new
land, but also in times of war, the assembly of free men bearing
arms proved to be too cumbersome. In this case, a temporary
leader was elected who "marched before the army" (duke, lat. dux,
from today's Duce, Slavic: Wojewoda, still used today as an
official title in Poland).

17 The roots of the Il6nlgtum: The kunna seems to have originally
emerged from the judgement, as comparative linguistics teaches. Men
of particularly ancient and respected lineage (king of kunna - lineage,
descent) inherited their position as supreme judges; they were not
lawgivers but law enunciators, deriving their origin early on from the
gods who knew the law.

Much later, the war seems to have ended; an army or migration
leader occasionally retained his dignity in peace and tried to pass it on
to his heirs.

Summary

A comparison of the early legal forms of the Indo-Germanic
peoples can only give us certain outlines. The Indo-Germanic
peoples obviously diverged early on, as in the field of language, so
also in the field of law. However, their laws never lost a certain
similarity, as these peoples all had the same Nordic racial core and
lived in very similar farming economies for thousands of years.

2. Tell

The law of the Germanic tribes

. Assessment

The Germanic people
I. The Germanic tribes represented that part of the Indo-
Germanic tribes that essentially remained in the old homeland and
can be seen as a fusion of the Nordic Corded Ware- makers
with the Nordic-Faelic barrow builders'),

)Cf Hans F. K. Ginther:"RasseandHerkunftderGerm
anes."



2. According to their language, the Germanic tribes were
divided into:

a) SkandinavierandOstgermanen.

The Scandinavian nations still live today as Swedes, Danes,
Norwegians, Inlanders and Faroese people; the eastern Germanic
peoples (Goths, Vandals, Burgundians) have perished.

blWestGermanenorDeutsche.

Their descendants are today's German people and the Dutch, but
they also include the Anglo-Saxons, who colonised England, and the
Lombards, who were Romanised in northern Italy.

3. The West Germanic tribes were not a single state when they
came within the scope of our earliest reports.

They were divided into individual tribes; the tribal saga
summarised the numerous small tribes into three tribal groups of the
Ingvaeons, Istvaecons and Herminons. It was not until the battles
against the Romans that the individual tribes were regrouped into
political organisations. This gave rise to the tribes of the Franks,
Saxons, Frisians, Thuringians and Swabians.

4. The earliest reports about the Germanic tribes are found in
Caesar (around 50 BC) and in Tacitus in his work "Ger- mania"
{100 AD); In addition, we find scattered information about the
legal life of the Germanic tribes in other Roman writers,
occasionally also in Greek writers.

5. All reporters agree that at the time of their early contact with
the Romans, the Germanic tribes wererasherecommunica
tionandrecommission.

2. Assessment

The economy of the Germanic tribes

1. Germanic peasantry: In contrast to the migrated Indo-Germanic
tribes, many of whom (Hellenes, Romans) had adopted an urban
culture, the Germanic tribes had remained thoroughly rural.

a) Their agriculture had made some progress compared to the Indo-
European period, there were individual farms and villages.

bJ The Elnzelbol consisted of the farm with its buildings, the associated
farmland and the share o f the common land. The farmland was only partly
used after the

18



aal "wildenFeldgraswirtschaft" ie. used without any
particular order, sometimes as arable land, sometimes as pasture. Here
and there I also found the form of the

bb) "Schwendens":apiece of land was cleared by burning down the
forest growth, cultivated with gram and then left for a few years,
another piece w a s cultivated in the same way. More common was
the

cc)Dreifeldevelopment: the field of the farm wasdivided
into three parts, the first field was cultivated with winter grain in the
first year, the second with summer grain and the third was left
fallow. The next year, the second and third fields were cultivated and
the first was le ft to rest, in this way each field was left to rest once
every three years. Black fallow was still unknown.

cJ A number of individual farms had a share in the commons. All of them
were united to form a "commoners' association", which regulated the use
of the common.

d) The Germanic Dort was very often the result of young farmers of the
same clan settling together. This is the origin of the numerous village names
based on "ingen" (ing m "descent from "JI. The settlement took place in such
a way that each householder was allocated a farmyard, to which a piece of
garden land probably belonged early on.

The entire arable land of the village was divided into three large fields.
Each farm had a share (Gewann) in each field, which was fairly equal in size
for the individual farms. These three large fields were farmed
according to the rules of tillage, i.e. one field was cultivated with winter
grain, one field with summer grain and the third field was left fallow.

_ Ploughing was the necessary consequence of this econom?/: so that one
did not pull the other over his share with plough and cart, the [and had to be
cultivated at the same time and harvested at the same time. The village cattle
were grazed together on the stubble.

f) Polgen:Dreifeldevelopmentandrourchange forceda
certain uniform peasant *perfonnance; no one could easily lag behind the line
of ploughers or mowers*1.

g) At the village meeting, the common affairs of the village were
discussed (starting work, fcncin%, wells, pasture issues, etc.). It was the
beginning of the village council. It was probably not attended b?' all men
capable of bearing arms, but only by the self-employed household
had "their own fire and smoke".

2. Odalsrecht: The farm with the three shares ("Gewonnen") - one
in each of the three parcels of the village parcel - and the

ers who

'J But this wasnotan"agrarcommunitymua". The Land was not
redistributed annually, nor was it the common prorerty of the village
genoaaes, which was distributed for special use (so-called "field community
with changing hoof order"), but the three shares (one in Jeach field) belonged
to each farm mdmsxbl{. Each farm had an originally equal share of the land
(pasture, water, forest, hut).



Usufructuary rights to the village common formed a legal unit.
They were inherited inseparably by only one son from a legitimate
marriage (it was therefore not possible for a farmer to leave the
use of the commons to one child and half of the farmstead and
perhaps one of the three fields to the other). The farmstead, the
share of the three fields of the village and the share of the common
land belonged together legally because they were economically
related.

The advantage of the right of odal was that it secured the
family's home in all cases and created a prosperous - by the
standards of the time - and economically secure peasantry on its
farm, barring unforeseen hardship.

3. The compulsion to migrate: a) "N o rmal migration": Sons
who were not entitled to an inheritance first set up their own farm
in the commons, until this came to a natural limit due to the need
to maintain the communal use of the old farms. In such cases, the
young farmers moved on with their wives and tried to acquire new
land.

b) Moverin g: This "normal" migration, so to speak, was
accompanied by a migration of entire Germanic tribes (the earliest
being the Cimbri and Teutons) at the time of the contact between
the Ger- mans and Romans. Deterioration of the climate in the
north and the destruction of whole communities in the North Sea
forced them to migrate').

3. Assessment
The legal system of the Germanic peoples
. TheHausvater

The Germanic farmer as the head of the household had the
"Munt" over his household members.

1. Munt and attitude: The munt of the head of the household
was limited by the pious law of the people; it encompassed rights
and duties. The head of the household represented all members of
the household externally, not only the wife and children, but also
the guest. He was liable for any damage caused by the members of
the household").

+) Cdaar came across the ongoing migration of the Swabians from the
eastern lake region to the Rhine just as he was crossing the Rhine; this
explains his striking description olJ the Swabians' form of economy, which
docslnol report on a settled farming people but on a migrating farming
cople.
. -pThe cases where he was able to kill the children or sell them into
bondage are rare, but attested. Abandonment of children was only
common in the case of crippled and inferior children.
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2. Protection and food: The head of the household had to feed
and protect the members of the household.

3. Marriage: The domestic community was established through
marriage. Marriage took place in forms that proved the woman to
be the man's partner (the groom gave his horse and weapons to the
bride). Marriage customs were good, the number of children was
considerable, adultery was severely punished, but divorce seems to
have been possible early on.

The father's authority over the children lasted as long as the
children lived under the father's roof as dependents. It did not end
when the children reached a certain age, but when the sons became
economically independent and the daughters married.

II. Thesipe
1. Every Teuton belonged to a clan.

The legal status of the individual depended essentially on his
clan affiliation.

2. The two slops: One distinguishes:
eJThesippealsofalltheBlutsvents,
i.e. all persons who are related by descent.
are used. Within this clan, a distinction is made between
aa) Schwertmages:daa are the male relatives in the male line;
bb) Kunkelma ﬁc n or Spindelmagen: these are all relatives of the
female sex as well as all males descending from them.
This first form of kinship, which encompassed all blood
relations