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PREFACE.

THE manual which follows has been prepared for
the use of students in law schools and other institu-
tions of learning. The design has been to present
succinctly the general principles of constitutional
law, whether they pertain to the federal system, or
to the state system, or to both. Formerly, the struc-
ture of the federal constitutional government was
so distinct from that of the States, that each might
usefully be examined and discussed apart from the
other; but the points of contact and dependence
have been so largely increased by the recent amend-
ments to the federal Constitution that a different
course is now deemed advisable. Some general prin-
ciples of constitutional law, which formerly were
left exclusively to state protection, are now brought
within the purview of the federal power, and any
useful presentation of them must show the part they
take in federal as well as state government. An
attempt has been made to do this in the following

pages.



iv PREFACE.

The reader will soon discover that mere theories
have received very little attention, and that the
principles stated are those which have been set-
tled, judicially or otherwise, in the practical work-
ing of the government.

THOMAS M. COOLEY.

UNIVERSITY OF MICHIGAN, ANN ARBOR,
March, 1880.
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CONSTITUTION

OF THE

UNITED STATES OF AMERICA.

WE the people of the United States, in order to form a more
perfect union, establish justice, insure domestic tranquillity,
provide for the common defence, promote the general welfare,
and secure the blessings of liberty to ourselves and our posterity,
do ordain and establish this ConstiTUTION for the United
States of America.

ARTICLE 1.

Secr. 1. All legislative powers herein granted shall be
vested in a Congress of the United States, which shall consist
of a Senate and House of Representatives.

Secr. 2. The House of Representatives shall be composed of
members chosen every second year by the people of the several
States, and the electors in each State shall have the qualifica-
tions requisite for electors of the most numerous branch of the
State Legislature.

No person shall be a Representative who shall not have at-
tained to the age of twenty-five years, and been seven years a
citizen of the United States, and who shall not, when elected,
be an inhabitant of that State in which he shall be chosen.

Representatives and direct taxes shall be apportioned among
the several States which may be included within this Union,
according to their respective numbers, which shall be determined
by adding to the whole number of free persons, including those
bound to service for a term of years, and excluding Indians not
taxed, three fifths of all other persons. The actual enumeration
shall be made within three years after the first meeting of the
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Congress of the United States, and within every subsequent
term of ten years, in such manner as they shall by law direct.
The number of Representatives shall not exceed one for every
thirty thousand, but each State shall have at least one Repre-
sentative; and until such enumeration shall be made, the State
of New Hampshire shall be entitled to choose three, Massachu-
setts eight, Rhode Island and Providence Plantations one, Con-
necticut five, New York six, New Jersey four, Pennsylvania
eight, Delaware one, Maryland six, Virginia ten, North Carolina
five, South Carolina five, and Georgia three.

‘When vacancies happen in the representation from any State,
the Executive authority thereof shall issue writs of election to
fill such vacancies.

The House of Representatives shall choose their Speaker and
other officers; and shall have the sole power of impeachment.

Sect. 8. The Senate of the United States shall be composed
of two Senators from each State, chosen by the Legislature
thereof, for six years; and each Senator shall have one vote.

Immediately after they shall be assembled in consequence of
the first election, they shall be divided as equally as may be
into three classes. The seats of the Senators of the first class
shall be vacated at the expiration of the second year, of the
second class at the expiration of the fourth year, and of the
third class at the expiration of the sixth year, so that one third
may be chosen every second year; and if vacancies happen by
resignation, or otherwise, during the recess of the Legislature
of any State, the Executive thereof may make temporary ap-
pointments until the next meeting of the Legislature, which
shall then fill such vacancies.

No person shall be a Senator who shall not have attained to
the age of thirty years, and been nine years a citizen of the
United States, and who shall not, when elected, be an inhab-
itant of that State for which he shall be chosen.

The Vice-President of the United States shall be President
of the Senate, but shall have no vote, unless they be equally
divided.

The Senate shall choose their other officers, and also a Presi-
dent pro tempore, in the absence of the Vice-President, or when
he shall exercise the office of President of the United States.
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The Senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or affirma-
tion. When the President of the United States is tried, the
Chief Justice shall preside: and no person shall be convicted
without the concurrence of two thirds of the members present.

Judgment in cases of impeachment shall not extend further
than to removal from office, and disqualification to hold and
enjoy any office of honor, trust, or profit under the United States:
but the party convicted shall nevertheless be liable and subject to
indictment, trial, judgment, and punishment, according to law.

Sect. 4. The times, places, and manner of holding elections
for Senators and Representatives shall be prescribed in each
State by the Legislature thereof; but the Congress may at any
time by law make or alter such regulations, except as to the
places of choosing Senators.

The Congress shall assemble at least once in every year, and
such meeting shall be on the first Monday in December, unless
they shall by law appoint & different day. .

Sect. 5. Each House shall be the judge of the elections,
returns, and qualifications of its own members, and a majority
of each shall constitute a quorum to do business; but a smaller
number may adjourn from day to day, and may be authorized to
compel the attendance of absent members, in such manner, and
under such penalties, as each House may provide.

Each House may determine the rules of its proceedings,
punish its members for disorderly behavior, and, with the con-
currence of two thirds, expel a member.

Each House shall keep a journal of its proceedings, and from
time to time publish the same, excepting such parts as may in
their judgment require secrecy; and the yeas and nays of the
members of either House on any question shall, at the desire of
one fifth of those present, be entered on the journal.

Neither House, during the session of Congress, shall, without
the consent of the other, adjourn for more than three days, nor
to any other place than that in which the two Houses shall be
sitting.

SEcT 6. The Senators and Representatives shall receive a
compensation for their services, to be ascertained by law, and
paid out of the I'reasury of the United States. They shall iv
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all cases, except treason, felony, and breach of the peace, be
privileged from arrest during their attendance at the session of
their respective Houses, and in going to and returning from the
same; and for any speech or debate in either House they shall
not be questioned in any other place.

No Senator or Representative shall, during the time for which
he was elected, be appointed to any civil office under the author-
ity of the United States, which shall have been created, or the
emoluments whereof shall have been increased, during such
time; and no person holding any office under the United States
shall be a member of either House during his continuance in
office.

Sect. 7. All bills for raising revenue shall originate in the
House of Representatives; but the Senate may propose or con-
cur with amendments as on other bills.

Every bill which shall have passed the House of Represents~
tives and the Senate shall, before it become a law, be presenteil
to the President of the United States; if he approve he shall sign
it, but if not he shall return it with his objections to that Houss
in which it shall have originated, who shall enter the objections
at large on their journal, and proceed to reconsider it. If after
such reconsideration two thirds of that House shall agree to
pass the bill, it shall be sent, together with the objections, to
the other House, by which it shall likewise be reconsidered, and,
if approved by two thirds of that House, it shall become a law.
But in all such cases the votes of both Houses shall be deter-
mined by yeas and nays, and the names of the persons voting
for and against the bill shall be entered on the journal of each
House respectively. If any bill shall not be returned by the
President within ten days (Sundays excepted) after it shall have
been presented to him, the same shall be a law, in like manner
as if he had signed it, unless the Congress by their adjournment
prevent its return, in which case it shall not be a law.

Every order, resolution, or vote to which the concurrence of
the Senate and House of Representatives may be necessary
(except on a question of adjournment) shall be presented to the
President of the United States; and, before the same shall take
effect, shall be approved by him, or, being disapproved by him,
shall be repassed by two thirds of the Senate and House of Rep-
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resentatives, according to the rules and limitations prescribed
in the case of a bill.

Sect. 8. The Congress shall have power, —

To lay and collect taxes, duties, imposts, and excises to pay
the debts and provide for the common defence and general wel- -
fare of the United States; but all duties, imposts, and excises
shall be uniform throughout the United States;

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the
several States, and with the Indian tribes;

To establish an uniform rule of naturalization, and uniform
laws on the subject of bankruptcies throughout the United
States;

To coin money, regulate the value thereof, and of foreign
coin, and fix the standard of weights and measures;

To provide for the punishment of counterfeiting the securi-
ties and current coin of the United States;

To establish post-offices and post-roads;

To promote the progress of science and useful arts, by secm-
ing for limited times to authors and inventors the exclusive right
to their respective writings and discoveries;

To constitute tribunals inferior to the Supreme Court;

To define and punish piracies and felonies committed on the
high seas, and offences against the law of nations;

To declare war, grant letters of marque and reprisal, and
make rules concerning captures on land and water;

To raise and support armies, but no appropriation of money
to that use shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulation of the land
and naval forces;

To provide for calling forth the militia to execute the laws of
the Union, suppress insurrections, and repel invasions;

To provide for organizing, arming, and disciplining the mili-
tia, and for governing such part of them as may be employed in
the service of the United States, reserving to the States respec-
tively, the appointment of the officers, and the authority of
training the militia according to the discipline prescribed by
Congress;
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To exercise exclusive legislation, in all cases whatsoever, ovez
such district (not exceeding ten miles square) as may, by ces-
sion of particular States, and the acceptance of Congress, be-
come the seat of the government of the United States; and to
exercise like authority over all places purchased by the consent
of the Legislature of the State in which the same shall be, for
the erection of forts, magazines, arsenals, dock-yards, and other
ueedful buildings; — and

To make all laws which shall be necessary and proper for
carrying into execution the foregoing powers, and all other pow-
ers vested by this Constitution in the government of the United
States, or in any department or officer thereof.

Sect. 9. The migration or importation of such persons as
any of the States now existing shall think proper to admit, shall
not be prohibited by the Congress prior to the year one thou-
sand eight hundred and eight, but a tax or duty may be im-
posed on such importation, not exceeding ten dollars for each
person.

The privilege of the writ of kabeas corpus shall not be sus-
pended, unless when in cases of rebellion or invasion the public
safety may require it.

No bill of attainder or ez post facto law shall be passed.

No capitation or other direct tax shall be laid, unless in pro-
portion to the census or enumeration herein before directed to
be taken. .

No tax or duty shall be laid on articles exported from any
State.

No preference shall be given by any regulation of commerce
or revenue to the ports of one State over those of another; no
shall vessels bound to, or from, one State, be obliged to enter,
clear, or pay duties in another.

No money shall be drawn from the treasury, but in conse-
quence of appropriations made by law; and a regular statement
and account of the receipts and expenditures of all public
money shall be published from time to time.

No title of nobility shall be granted by the United States;
and no person holding any office of profit or trust under them
shall, without the consent of the Congress, accept of any pres-
ent, emolument, office, or title, of any kind whatever, from any
king, prince, or foreign state.
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Sect. 10. No State shall enter into any treaty, alliance, or
confederation; grant letters of marque and reprisal; coin
money; emit bills of credit; make anything but gold and silver
coin a tender in payment of debts; pass any bill of attainder,
ex post facto law, or law impairing the obligation of contracts,
or grant any title of nobility.

No State shall, without the consent of the Congress, lay any
imposts or duties on imports or exports, except what may be
absolutely necessary for executing its inspection laws; and the
net produce of all duties and imposts, laid by any State on im-
ports or exports, shall be for the use of the treasury of the
United States; and all such laws shall be subject to the revision
and control of the Congress.

No State shall, without the consent of Congress, lay any duty
of tonnage, keep troops or ships of war in time of peace, enter
into any agreement or compact with another State, or with a
foreign power, or engage in war, unless actually invaded, or in
such imminent danger as will not admit of delay.

ARTICLE IL

Sect. 1. The executive power shall be vested in & President
of the United States of America. He shall hold his office dur-
ing the term of four years, and, together with the Vice-Presi-
dent, chosen for the same term, be elected as follows: —

Each State shall appoint, in such manner as the Legislature
thereof may direct, a number of Electors equal to the whole
number of Senators and Representatives to which the State may
be entitled in the Congress: but no Senator or Representative,
or person holding an office of trust or profit under the United
States, shall be appointed an Elector.

[The Electors shall meet in their respective States, and vote
by ballot for two persons, of whom one at least shall not be an
inhabitant of the same State with themselves. And they shall
make a list of all the persons voted for, and of the humber of
votes for each; which list they shall sign and certify, and trans-
mit sealed to the seat of the government of the United States,
directed to the President of the Senate. The President of the
Senate shall, in the presence of the Senate and House of Rep-
resentatives, open all the certificates, and the votes shall then
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be counted. The person having the greatest number of votes
shall be the President, if such number be a majority of the
whole number of Electors appointed; and if there be more than
one who have such majority, and have an equal number of
votes, then the House of Representatives shall immediately
choose by ballot one of them for President; and if no person
have a majority, then from the five highest on the list the said
House shall in like manner choose the President. Butin choos-
ing the President, the votes shall be taken by States, the repre-
sentation from each State having one vote; & quorum for this
purpose shall consist of a member or members from two thirds
of the States, and a majority of all the States shall be necessary
to a choice. In every case, after the choice of the President,
the person having the greatest number of votes of the Electors
shall be the Vice-President. But if there should remain two or
more who have equal votes, the Senate shall choose from them
by ballot the Vice-President. — Repealed by Amendment XI1.]

The Congress may determine the time of choosing the Elec-
tors, and the day on which they shall give their votes; which
day shall be the same throughout the United States.

No person except a natural-born citizen, or a citizen of the
United States at the time of the adoption of this Constitution,
shall be eligible to the office of President; neither shall any person
be eligible to that office who shall not have attained to the age
of thirty-five years, and been fourteen years a resident within
the United States.

In case of the removal of the President from office, or of his
death, resignation, or inability to discharge the powers and du-
ties of the said office, the same shall devolve on the Vice-Presi-
dent, and the Congress may by law provide far the case of
removal, death, resignation, or inability, both of the President
and Vice-President, declaring what officer shall then act as
President, and such officer shall act accordingly, until the dis-
ability be removed, or a President shall be elected.

The President shall, at stated times, receive for his services a
compensation, which shall neither be increased nor diminished
during the period for which he shall have been elected, and he
shall not receive within that period any other emolument from
the United States, or any of them.
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Before he gnter on the execution of his office, he shall take
the following oath or affirmation:— ¢ I do solemnly swear (or
affirm) that I will faithfully execute the office of President of
the United States, and will, to the best of my ability, preserve,
protect, and defend the Constitution of the United States.’’

Sect. 2. The President shall be commander-in-chief of the
army and navy of the United States, and of the militia of the
several States, when called into the actual service of the United
States; he may require the opinion, in writing, of the principal
officer in each of the executive departments, upon any subject
relating to the duties of their respective offices, and he shall
have power to grant reprieves and pardons for offences against
the United States, except in cases of impeachment.

He shall have power, by and with the advice and consent of
the Senate, to make treaties, provided two thirds of the Senators
present concur; and he shall nominate, and, by and with the advice
and consent of the Senate, shall appoint ambassadors, other public
ministers, and consuls, judges of the Supreme Court, and all
other officers of the United States, whose appointments are not
herein otherwise provided for, and which shall be established by
law: but the Congress may by law vest the appointment of such
inferior officers, as they think proper, in the President alone,
in the courts of law, or in the heads of departments.

The President shall have power to fill up all vacancies that
1may happen during the recess of the Senate, by granting com-
tissions which shall expire at the end of their next session.

Secz. 3. He shall from time to time give to the Congress
information of the state of the Union, and recommend to their
consideration such measures as he shall judge necessary and ex-
pedient; he may, on extraordinary occasions, convene both
I*ouses, or either of them, and in case of disagreement between
them, with respect to the time of adjournment, he may adjourn
them to such time as he shall think proper; he shall receive
ambassadors and other public ministers; he shall take care that
the laws be faithfully executed, and shall commission ali the
officers of the United States.

Sect. 4. The President, Vice-President, and all civil officers
of the United States, shall be removed from office on impeach-
ment for, and conviction of, treason, bribery, or other high
crimes and misdemeanors.
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ARTICLE III

Sect. 1. The judicial power of the United States shall be
vested in one Supreme Court, and in such inferior courts as the
Congress may from time to time ordain and establish. The
judges, both of the Supreme and inferior courts, shall hold their
offices during good behavior, and shall, at stated times, receive
for their services a compensation, which shall not be diminished
during their continuance in office.

Sect. 2. The judicial power shall extend to all cases, in law
and equity, arising under this Constitution, the laws of the
United States, and treaties made, or which shall be made, under
their authority; to all cases affecting ambassadors, other public
ministers, and consuls; to all cases of admiralty and maritime
jurisdiction; to controversies to which the United States shall
be a party; to controversies between two or more States, be-
tween a State and citizens of another State, between citizens of
different States, between citizens of the same State claiming
lands under grants of different States, and between a State, or
the citizens thereof, and foreign states, citizens, or subjects. .

In all cases affecting ambassadors, other public ministers, and
consuls, and those in which a State shall be party, the Supreme
.Court shall have original jurisdiction. In all the other cases
before mentioned, the Supreme Court shall have appellate juris-
diction, both as to law and fact, with such exceptions, and under
such regulations, as the Congress shall make.

The trial of all crimes, except in cases of impeachment, shall
be by jury; and such trial shall be held in the State where the
said crimes shall have been committed ; but when not committed
within any State, the trial shall be at such place or places as the
Congress may by law have directed.

Sect. 3. Treason against the United States shall consist
only in levying war against them, or in adhering to their ene-
mies, giving them aid and comfort. No person shall be con-
victed of treason unless on the testimony of two witnesses to the
same overt act, or on confession in open court.

The Congress shall have power to declare the punishment of
treason, but no attainder of treason shall work corruption of
blood, or forfeiture, except during the life of the person at-
tainted.
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ARTICLE TV.

Sect. 1. Full faith and credit shall be given in each State
to the public acts, records, and judicial proceedings of every
other State. And the Congress may by general laws prescribe
the manner in which such acts, records, and proceedings shall
be proved, and the effect thereof.

Sect. 2. The citizens of each State shall be entitled to all
privileges and immunities of citizens in the several States.

A person charged in any State with treason, felony, or other
crime, who shall flee from justice, and be found in another State,
shall, on demand of the executive authority of the State from
which he fled, be delivered up, to be removed to the State
having jurisdiction of the crime.

No person held to service or labor in one State, under the laws
thereof, escaping into another, shall, in consequence of any law
or regulation therein, be discharged from such service or labor,
but shall be delivered up on claim of the party to whom such
service or labor may be due.

Sect. 8. New States may be admitted by the Congress into
this Union; but no new State shall be formed or erected within
the jurisdiction of any other State; nor any State be formed by
the junction of two or more States, or parts of States, without
the consent of the Legislatures of the States concerned, as well
as of the Congress.

The Congress shall have power to dispose of and make all
needful rules and regulations respecting the territory or other
property belonging to the United States; and nothing in this
Constitution shall be so construed as to prejudice any claims of
the United States, or of any particular State.

SecT. 4. The United States shall guarantee to every State
in this Union a republican form of government, and shall pro-
tect each of them against invasion; and on application of the
Legislature, or of the Executive (when the Legislature cannot
be convened), against domestic violence.

ARTICLE V.

The Congress, whenever two thirds of both Houses shall deem
it necessary, shall propose amendments to this Constitution, or,
on the application of the Legislatures of two thirds of the sev-
aral States, shall call a convention for proposing amendments,
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which, in either case, shall be valid to all intents and purposes,
a8 part of this Constitution, when ratified by the Legislatures ot
three fourths of the several States, or by conventions in three
fourths thereof, as the one or the other mode of ratification may
be proposed by the Congress; provided that no amendment
which may be made prior to the year one thousand eight hun-
dred and eight shall in any manner affect the first and fourth
clauses in the ninth section of the first article; and that no
State, without its consent, shall be deprived of its equal suffrage
in the Senate. ‘
ARTICLE VI

All debts contracted and engagements entered into, before the
adoption of this Constitution, shall be as valid against the Unite.l
States under this Constitution as under the Confederation.

This Constitution, and the laws of the United States which
shall be made in pursuance thereof, and all treaties made, or
which shall be made, under the authority of the United States.,
shall be the supreme law of the land ; and the judges in every
State shall be bound thereby, anything in the constitution ¢z
laws of any State to the contrary notwithstanding.

The Senators and Representatives before mentioned, and ths
 members of the several State Legislatures, and all executive and

judicial officers, both of the United States and of the several
States, shall be bound by oath or affirmation to support this
Constitution; but no religious test shall ever be required as a
qualification to any office or public trust under the United States.

ARTICLE VIIL

The ratification of the conventions of nine States shall be
sufficient for the establishment of this Constitution between the
States so ratifying the same.

Done in Convention, by the unanimous consent of the States
present, the seventeenth day of September, in the year of our
Lord one thousand seven hundred and eighty-seven, and of
the Independence of the United States of America the twelfth.
¥n ¥Wituess whereof we have hereunto subscribed our names.

[Signed by] GO: WASHINGTON,
Presidt. and Deputy from Virginia,
and by thirty-nine delegates



THE UNITED STATES. XXXV

ARTICLES
IN ADDITION TO, AND AMENDMENT OF,
THE CUNSTITUTION OF THE UNITED STATES OF AMERICA.

ARTICLE I

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press, or the right of the people
peaceably to assemble, and to petition the government for a re-
dress of grievances.

ARTICLE II

A well regulated militia being necessary to the security of a
" free state, the right of the people to keep and bear arms shall
not be infringed.

ARTICLE III

No soldier shall, in time of peace, be quartered in any house,
without the consent of the owner, nor in time of war, but in a
manner to be prescribed by law.

ARTICLE IV.

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue but upon
probable cause, supported by oath or affirmation, and particu-
larly describing the place to be searched, and the persons or
things to be seized.

ARTICLE V.

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on & presentment or indictment of a
grand jury, except in cases arising in the land or naval forces,
or in the militia, when in actual service in time of war or public
danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb; nor shall be compelled
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in any criminal case to be a witness against himself, nor be de-
prived of life, liberty, or property, without due process of law;
nor shall private property be taken for public use without jurt
compensation.

ARTICLE VI

In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed, whick
district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be con
fronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have th~
assistance of counsel for his defence.

ARTICLE VIIL
1n suits at common law, where the value in controversy shal
exceed twenty dollars, the right of trial by jury shall be pre
served, and no fact tried by a jury shall be otherwise re-exam
ined in any court of the United States, than according to the
rules of the common law.

ARTICLE VIIL

Excessive bail shall not be required, nor excessive fines im
posed, nor cruel and unusual punishments inflicted.

ARTICLE IX.
The enumeration in the Constitution, of certain rights, shall
not be construed to deny or disparage others retained by the

people.
ARTICLE X.

The powers not delegated to the United States by the Consti-
tution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.

ARTICLE XI.

The judicial power of the United States shall not be construed
to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by citizens of another State, or
by citizens or subjects of any foreign state.
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ARTICLE XII.

The Electors shall meet in their respective States, and vote by
ballot for President and Vice-President, one of whom, at least,
shall not be an inhabitant of the same State with themselves;
they shall name in their ballots the persons voted for as Presi-
dent, and in distinct ballots the person voted for as Vice-Presi-
dent; and they shall make distinct lists of all persons voted for
as President, and of all persons voted for as Vice-President,
and of the number of votes for each, which lists they shall sign
and certify, and transmit sealed to the seat of the government
of the United States, directed to the President of the Senate; —
the President of the Senate shall, in the presence of the Senate
and House of Representatives, open all the certificates, and the
votes shall then be counted; — the person having the greatest
number of votes for President shall be the President, if such
number be a majority of the whole number of Electors appointed ;
and if no person have such majority, then from the persons hav-
ing the highest numbers not exceeding three on the list of those
voted for as President, the House of Representatives shall chooss
immediately, by ballot, the President. But in choosing the Presi-
dent, the votes shall be taken by States, the representation frona
each State having one vote; a quorum for this purpose shall con-
gist of a member or members from two thirds of the States, and
a majority of all the States shall be necessary to a choice. And
if the House of Representatives shall not choose a President,
whenever the right of choice shall devolve upon them, before
the fourth day of March next following, then the Vice-President
shall act as President, as in the case of the death or other con-
stitutional disability of the President.‘ The person having the
greatest number of votes as Vice-President shall be the Vice-
President, if such number be a majority of the whole number
of Electors appointed, and if no person have a majority, then
from the two highest numbers on the list the Senate shall
choose the Vice-President; a quorum for the purpose shall con-
sist of two thirds of the whole number of Senators, and a ma-~
jority of the whole number shall be necessary to a choice.
But no person constitutionally ineligible to the office of Presi-
dent shall be eligible to that of Vice-President of the United
States.
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ARTICLE XIIIL

Sect. 1. Neither slavery nor involuntary servitude, except
as a punishment for crime whereof the party shall have been
duly convicted, shall exist within the United States, or any
place subject to their jurisdiction.

Sect. 2. Congress shall have power to enforce this article
by appropriate legislation.

ARTICLE XIV.

Sect. 1. All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property,
writhout due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

SecT. 2. Representatives shall be apportioned among the
several States according to their respectiveé numbers, counting
the whole number of persons in each State, excluding Indians
10t taxed. But when the right to vote at any election for the
choice of Electors for President and Vice-President of the
United States, Representatives in Congress, the executive and
jadicial officers of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants of such State,
L eing twenty-one years of age and citizens of the United States,
ar in any way abridged, except for participation in rebellion or
other crime, the basis of representation therein shall be re-
duced in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one
years of age in such State.

SecT. 8. No person shall be a Senator or Representative in
Congress, or Elector of President and Vice-President, or hold any
office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member
of any State Legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States,
shall have engaged in insurrection or rebellion against the same.
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or given aid or comfort to the enemies thereof. But Congress
may, by a vote of two thirds of each House, remove such dis-
ability.

Secr. 4. The validity of the public debt of the United
States, authorized by law, including debts incurred for payment
of pensions and bounties for services in suppressing insurrec-
tion or rebellion, shall not be questioned. But neither the
United States nor any State shall assume or pay any debt or ob-
ligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any
slave; but all such debts, obligations, and claims shall be held’
illegal and void.

SEct. 6. The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article.

ARTICLE XV.
Sect. 1. The right of citizens of the United States to vote
shall not be denied or abridged by the United States, or by any
State, on account of race, color, or previous condition of servi-

tude.
SEcT. 2. The Congress shall have power to enforce this ar-

ticle by appropriate legislation.
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CONSTITUTIONAL LAW.

CHAPTER 1.
THE RISE OF THE AMERICAN UNION.

")

b b ,'.Independence. — The declaration which severed the polit-
ical connection between the thirteen American Colonies
and the British Crown bears date July 4, 1776, and was
made by the representatives of the Colonies in General
Congress assembled, severally empowered by the respec-
tive Colonies to make it. By this manifesto the repre-
sentatives declare to the world, that, ¢¢ appealing to the
Supreme Judge of the world for the rectitude of our
intentions, [we] do, in the name and by authority of
the good people of these Colonies, solemnly publish
and declare, that these United Colonies are, and of right
ought to be, free and independent States; that they are
absolved from all allegiance to the British Crown, and
that all political connection between them and the state of
Great Britain is, and ought to be, totally dissolved ; and
that, as free and independent States, they have full power
to levy war, conclude peace, contract alliances, establish
commerce, and to do all other acts and things which inde-
pendent States may of right do.” For more than a year
previous to this the Colonies had been in the exercise of
sovereign powers in hostility to the government of Great
Britain, but without a repndiation of their allegiance ; and
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they now severally assumed the position of independent
States, limited only by the concessions of authority,
mostly tacit, which they made to their general Congress.

, Colonial Legislation. — The people of the Colonies had

™ ijn Lo viously exercised a somewhat indefinite power to make
Lw “their own laws, which was very general in some Colonics

¥y ‘“‘ and greatly restricted in others. In all of them the pro-
‘\vJ prietary or royal Governor might defeat legislation by
9yv-"( refusing his assent; and i some a council not chosen by
«,  the people formed a second legislative chamber, whose

¢ bﬁ_\.‘.l"(\k concurrence was necessary. Colonial legislation was also
sometimes nullified in England, by the authority of an ex-

\"‘ - .\ ecutive board or council, or by Parliament. Parliament
\ itself also exercised the power to make laws for the Colo-
nies, and in some cases the power was conceded, though

its exercise in particular instances was complained of as

an abuse, while in other cases the power itself was denied.

It was conceded that, in all matters of what may be de-

T nominated imperial concern, the common legislature of the

9\. V",  realm mast legislaté for all the dominions of the Crown,
C/d‘”u/ ' and that under this head fell the commerce of the Colonies
with the mother country and with other nations and colo-
~ nies. The most severe instances of the exercise of this
\U\ NN authonty were the Navigation Laws and the laws respect-
o mO‘ manufactures u'fm the general purpose of

which was to subject the commerce and manufactures of

the Colonies to such regulations and restraints as should

be beneficial to the commerce and general business inter-

ests of the mother country. It was never disputed that

the Colonies, like all other portions of the British domin-

.~ ions, must necessarily come under the control of the Crown

R A and the Parliament in respect to all their foreign relations ;

3 and, though Indian affairs were for the most part left to
» the control and management of colonial authorities, yet

}5‘ Pt these also were brought under imperial control to any
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extent that to the home government at any time seemed
politic or desirable.

The distinct claim of a right in the Colonies to make
their own laws was not made until parliamentary legisla-
tion appeared to threaten oppression. The first actual
resistance which assumed general importance was when an

-

attempt was made to impose jnternal taxation by au-
thority of the imperial Parliament. ﬁ proposed taxes - T,

were not in themselves a serious burden, and might pos-
sibly have passed unchallenged, if it had been certain that
the tax law was not to be the herald and the pioneer of
others of a different sort, and which would touch the col-
onists in particulars in which they were even more sensi-
tive than in respect to their pecuniary interests. The
power which could tax New England could impose an
episcopal hierarchy upon it, and the disposition to do
this, not only in New England but in New York, had
often manifested itself to an extent that excited the most
serious alarm. What vital powers of sovereignty in
respect to American concerns might be asserted and exer-
cised, no one could foresee; and the tax laws were there-
fore resisted rather as the representatives of unknown
dangers than for the burdens they imposed. The govern-
ment for a time abstained from pushing its claims to an
extreme, but, lest its doing so might be understood as an
assent to the claims of the Colonies, Parliament, when
repealing the Stamp Act, which had been rendered abor-
tive by the resistance of the people, took occasion to
assert an unqualified right to legislate for the Colonies on
all subjects whatever.! This claim afterwards assumed
practical form in an attempt to collect a tax on tea im-
ported for consumption in the Colonies. The levy of the
tax was resisted as an invasion of the undoubted rights of

1 Pitkin, Hist. of U. S., ch. 6 ; Frothingham, Rise of the Republic,
ch. § 6.

f’Z[..(n.f ’-
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Englishmen, who, in taking up their home in the Colonies,
had not lost their right to the protection of the ancient
laws of the realm. In Massachusetts and New York car-

" goes of the taxed tea were destroyed by armed mobs; in

Maryland the importer was compelled to set fire to the
vessel by means of which he had offended, and in other
colonies the taxed commodity was either refused a landing,
or not suffered to be sold after the landing had been
effected ; and the tax law was by these means completely
nullified.?

Liberty a Birthright.— The vesistance in the cases men-
tioned, and in some others, was grounded on the claim that
the colonists, as Englishmen, according to the Constitu-
tion of the realm, were entitled to certain rights which the
government was attempting to override by the exercise of
tyrannical power.? The evidence of these rights was to
be found in part in certain historical documents which in
both England and America had been looked upon and
revered as the charters of liberty. The first of these was

Magna_Charta, extorted from King John in 1215, as a
restriction upon what was then an almost unlimited kingly

, power; the most important provision of which was, that
"¢ No freeman shall be taken or imprisoned or disseized

or outlawed or banished or anyways destroyed, nor will
the King pass upon him or commit him to prison, unless
by the judgment of his peers or the law of the land.” In
the same instrument is foreshadowed parliamentary taxa-
tion in the clause which requires the common consent of
the realm to the levy of unusual burdens.! Grounded
upon this charter the fabric of constitutional liberty was

1 Frothingham, Rise of the Republic, ch. 5; Pitkin, Hist. of U. S.,
ch. 7.

2 Pitkin, Hist. of U. S., ch. 8.

3 Blackstone’s Charters ; 4 Bl. Com. 424 ; Story on Const.,§ 1779 ;
Stubbs, Const. Hist., ch. 12; Cooley, Const. Lim., ch. 11



RISE OF THE AMERICAN UNION. T

slowly and patiently erected; parliamentary institutions
acquired form and strength under the House of Lancas-
ter ; and though the promise of a regular administration
of the law was as often violated as kept, the right of the Ml’d
subject to its benefits was never surrendered, and at
length, at the beginning of the reign of Charles I., it re-
ceived further assurance and confirmation in the royal
assent to

The Petition of Right,! — By this petition it was prayed,
among other things, ¢¢ that no man be compelled to makeg‘/ H
or yield any gift, loan, benevolence, tax, or such like, u:,l
charge, without common consent by act of Parliament; . - f:
that none be called upon to make answer for refusal so to V' (' far
do; that freemen be imprisoned or disseized only by the i, ;.
law of the land, or by due process of law, and not by the
king’s special command without any charge.” In the next
reign was enacted

The Habeas Oorpus Act,? the purpose of which was to
give speedy relief from all unlawful imprisonments, and to
enforce upon judicial and other officers the duty of deliv-
erance. The fourth of the great charters of English con-
stitutional liberty was

The Bill of Rights,® which embodied in statutory form
the principles enumerated in the Declaration of Rights
presented by the Convention Parliament to the sovereigns
called by that body to the throne on the Revolution of
1688. The purpose of this act was to enumerate and
reaffirm such rights of the people as the House of Stuart
in any of its reigning representatives had set aside, en-
croached upon, or ignored.

The Common Law.— The charters above mentioned de- .
clared general principles, but the common law was the ("
expositor of these, and the extent of the protection they

1 3 Ch. I, ch. 1 (1628). 2 31 Ch. IL, ch. 2 (1679).
8 1 Wm. & Mary, Ses. 2, ch. 2 (1689).

PRt
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should give could only be determined by its rules. That
. law was the growth of many centuries; its maxims were

:'l v “those of a sturdy and independent race of men, who were
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accustomed in an unusual degree to freedom of thought
and action, and to a sha.re in the administration of public
affairs.? So far as they declared individual rights, they
were a part of the constitution of the realm, and of that
‘““law of the land” the benefit of which was promised by
the charter of King John to every freeman. . They were
modified and improved from age to age, by changes in
the habits of/tit)ml)gmnd action among the people, by
modifications in the civil and political state, by the
vicissitudes of public affairs, by judicial decisions, and
by statutes.

& The colonists claimed that this code of law accompa-
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nied them, as a standard of right and of protection in their
emigration, and that it remained their law, excepting as
in some particulars it was found unsuited to their circum-
stances in the New World. Relying upon it, they had
well known and well defined rules of protection; without
it, they were at the mercy of those who ruled, and, whethex
actually oppressed or not, were without freedom.?
Violations of Constitutional Right. — The complaints of
violation of constitutional right were principally directed
to four points:—1. Imposing taxes without the consent
of the people’s representatives. 2. Keeping up standing
armies in time of peace to overawe the people. 8. Deny-
\i‘ng a right to trial by a jury of the vicinage in some cases,
and providing for a transportation of persons accused of
crip.iés in America for trial in Great Britain. 4. Expos-

N4
AN Cooley, Const. Lim., 4th ed., p. 81. Van Ness ». Pacard, 2 Pet.

187, 144.

2 “ Not the man alone who feels, but who is exposed to tyranny,
is without freedom.’’ — Sir Wm. Meredith, quoted in foe of Iredell,
i. 212, .
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ing the premises of the people to searches, and their per-
sons, papers, and property to seizures on general warrants.
If Americans were entitled to the constitutional rights of
Englishmen, it was unquestionable that in these particu-

lars their rights were invaded; but the imperial govern-.

ment denied that the colonists could claim rights as against
the exercise of its powers.

Independence. — The sovereignty passed forever from the
British Crown and Parliament when the war of the Revo-

lution was actually begun, waged on the one side by t.he(c

government of Great Britain to reduce the colonists to
submission, and directed on the other side by a Continen-
tal Congress which assumed the sovereign power of con-
migerent affairs. This great fact was not per-
ceived, and indeed not assured, for more than a year,
and it was then proclaimed to the world in the solemn
document known as the Declaration of Independence, and
which has already been mentioned. ‘
In pronouncing the dissolution of the political bonds
with the mother country, the signers of this instrument
declare that ¢‘ we hold these truths to be self-evident, that
all men are created equal ; that they are endowed by their
Creator with certain unalienable rights; that among these
are life, liberty, and the pursuit of happiness; that to
secure these rights governments are instituted among men,
deriving their just powers from the consent of the gov-
erned ; that whenever any form of government becomes
destructive of these ‘ends, it is the right of the people
to alter or to abolish it, and to institute a new govern-
ment, laying its foundation on such principles, and organ-
izing its powers in such form, as to them shall seem most
likely to effect their safety and happiness.” And pro-
ceeding to an enumeration of the grievances which jus-
tify their action, they close by declaring the dissolution
of the ties that bind the Colonies to the British Crown,

ol
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and asserting their independence in the terms slready
given.?

Revolutionary Government. — The government of the
Union under the Continental Congress was strictly revo-
lutionary in character, and was constituted by an acquies-
cence of the people and the several States in the exercise
by the Congress of certain undefined powers of general
concern, the chief of which were the power to declare war,
to conclude peace, to form alliances, and to contract debts
on the credit of the Union.? The governments of the sev-
eral States were also at first revolutionary, but their pre-
vious organization was such that the war disturbed them

‘\ but little, and modified forms more than substance. All

pf them had local governments and the common law, which
remained undisturbed ; “all of them had legislative bodies,

- ~which continued to perform their functions, but without

the recognition of the pre-existing executive authority.
The States, however, soon proceeded to adopt formal con-
stitutions, apportioning, defining, and limiting the powers
of the several departments of government, and with two
exceptions they had completed this work before indepen-
dence was acknowledged by Great Britain.®? The liberal
charter granted to Rhode Island by Charles II. in 1663
was found sufficient for the purposes of a free common-
wealth, and was tacitly adopted as the constitution of the
State, and remained such for two thirds of a century.*

1 Curtis, History of the Constitution, chap. 8. This author well
says: “ The body by which this step was taken constituted the actual
government of the nation at the time, and its members had been
directly invested with competent legislative power to take it, and had
also been specially instructed so to do.” (p. 51.)

2 Curtis, Hist. of Const., ch. 1, 2.

8 See Mr. Bancroft’s admirable chapter on “ The Rise of Free Com-
monwealths,” Hist. of U. S., vol. x. ch. 10; Centennial ed., vol. vi. ch. 46.

¢ Of the original States, Delaware, Maryland, New~ Hampshire,
New Jersey, North Carolina, Pennsylvania, South Carolina, and Vir.
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The charter of Connucticut was not superseded by a con-
stitution until 1818.

But a merely revolutionary government could not long
answer the purposes of the Union. The powers of the Con-
tinental Congress having never been formally conferred,
or indeed agreed upon, by the States, that body was
regarded by the people and by the State authorities as an
advisory body rather than as a government, and the pres-

sure of extcrnal nccessity determined the degree of obe- (’4 .

dience its commands er advice should receive. In most
important matters they were often disregarded, and the
Confederation seemed at the point of falling to pieces for
the want of a legal bond of union and of legal power to
compel the performance of duties owing to it by its several
members.

Articles of Confederation. — This evil it was sought to
remedy by ¢ Articles of Confederation and Perpetual
Union,” prepared by the Congress and submitted to the
States in 1777, and ratified subsequently by representa-
wives of the States empowered by their respective legis-
latures so to do.!

These Articles declared that ‘¢ Each State retains its
sovereignty, freedom, and independence, and every power,

Q{”\
L) -
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jurisdiction, and right which is not by this Confederation”

expressly delegated to the United States in Congress

assembled”: that ¢ The said States hereby severally -

enter into a firm league of friendship with each other, for

ginia adopted constitutions in 1776, Georgia and New York in 1777,
Massachusetts in 1780, and Rhode Island in 1842

1 Curtis, Hist. of the Const., ch. 5. All the States except two
ratified the Articles in 1778 ; Delaware delayed till the next year,
and Maryland till 1781. The delayin the case of Maryland was for
the purpose of obtaining a permanent and satisfactory settlement of
the claims to Western lands, and is fully explained in the monograph
of Dr. H. B. Adams of Johns Hopkins University, read before the
Maryland Historical Society (1878).

we
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their common_defence, the security of their liberties, and
their mutual and general welfare, binding thembelves to
assist each other against all force offered to, or attacks
made upon them, or any of them, on account of religion,
sovereignty, trade, or any other pretence whatever”; and
that, ¢¢ for the more convenient management of the general
interests of the United States,” delegates from the several
States shall meet in a Congress, in which each one shall
have an equal vote.

They further declared that ¢¢ No State, without the con-
sent of the United States in Congress assembled, shall send
any embassy to, or receive any embassy from, or enter into
any conference, agreement, alliance, or treaty with any
king, prince, or state”; that ‘‘No two or more States
shall enter into any treaty, confederation, or alliance what-
ever between them without the consent of the United
States in Congress assembled ” ; that ¢ No State shall lay
any imposts or duties which may interfere with any stipu-
latiofis In treaties entered into by the United States in
Congress assembled, with any king, prince, or state”;
that ‘“No State shall engage in any war without the con-
sent of the United States in Congress assembled, unless
such State be actually invaded by enemies, or shall have
received certain advice of a resolution being formed by
some nation of Indians to invade such State, and the
uanger is so imminent as not to admit of a delay till the

United States in Congress assembled can be consulted”;; .
-4nd that except in such cases ¢ the United States in Con- ,Wi .
" press assembled shall have the exclusive right and power,y.w","fq
of determining on peace and war”; also of sending and 1”:}.,\\,‘;
‘receiving ambassadors, entering into treaties and alli &V +7

ances, establishing rules and courts for the determination "‘-;:,,;3 ‘

" of cases of capture and pﬁz&?ﬁnﬁngw "y
and reprisal in time of peace, and appoinfing courts for
the trial of piracies and felonies committed on the high
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o
seas. Also that the United States in Congress assembled ' ! "’/
shall be the last resort on appeal in all disputes and differ- 9 ¢ K
ences between two or more States concerning boundary, *
jurisdiction, or any other cause whatever. o

The United States in Congress assembled were also OJ’W
empowered to borrow money, or emit bills on the credit of i
the United States, ¥ puild and equ p_a navy, to agree l;”: ,/’!
upon the number of land forces, and to make requisitions IV'A/

upon each State for its quota, in proportion to the number . \'*
of white inhabitants of such State, but with the right to b

vary from this quota when the circumstances rendered it ;
proper. -

The delegates in Congress were to be maintained by bi‘ () "
their States respectively; but it was declared that ¢ All £ (Q""
qlgggg of war, and all other expenses that shall be in- y
curred for the common defence or general welfare, and (& .
allowed by the United States in Congress assembled, shall YM
be defrayed out of a common treasury, which shall be
supplied by the several States in proportion to the value o
of all land within each State, granted to or surveyed for .\’
any person, as such land and the buildings and improve-5‘” o
ments thereon shall be estimated, according to such mode ')p"
as the United States in Congress assembled shall from
time to time direct and appoint.”” The United States in
Congress assembled were given the right and power of
regulating the alloy and value of coin struck by their own C:
authority or by that of the respective States, of fixing the -
standard of weights and measures, and of establishing and " ‘;‘{ >
regulating post-offices ¢ and postage. nd-

It was further declared, that ¢¢ The United States in '
Congress assembled shall never engage in a war, nor ) .-
grant letters of marque and reprisal in time of peace, nor * t
enter into any treaties or alliances, nor coin money, nor! "
regulate the value thereof, nor ascertain the sums and
expenses necessary for the defence and welfare of the

(RN
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United States, or any of them, nor emit it bills, nor borrow
money on the credit of the United States, nor appropriate
money, nor agree upon the number of vessels of war to be

built or purchased, or the number of land or sea forces tok\y
~ be raised, nor appoint a commander-in-chief of the army
., . ornavy, unless nine States assent to the same; nor shall
(\‘ ' a question on any othéf point, except for adjourning from
day to day, be determined, unless by the votes of a ma-

jority of the United States in Congress assembled.”
. . The Congress was empowered to appoint an executiye
N Q’qulz%mmjttee, consisting of one from each State, to sit during
the recess of Congress, who would be authorized ¢ to exe-
cute such of the powers of Congress as the United States
in Congress assembled, by the consent of nine States, shall,
from time to time, think expedient to vest them with.”
It was declared that the United States and the publia
/‘w@m faith were solemnly pledged for the publlc debts previously
contracted by authority of Congress; that the States
should abide by all the determinations of the Congress on
¢l u‘*{‘{ (+all questions by the Confederation submitted to that
~.t+* ~'body; and that ¢ The Articles of this Confederation shall
oY be inviolably observed by every State, and the Union
., +* shall be perpetual; nor shall any alteration at any time
) W hereafter be made in any of them, unless such alteration
G be agreed to in a Congress of the United States, and be
afterwards confirmed by the legislatures of every State.”

Fadlure of the Confederation. —The defects in the Confed-
/. . eration were such as rendered speedy failure inevitable.
o It accomplished a temporary purpose in a very imperfect
manner, but it was impossible that it should do more.
. The Confederation was given authority to make laws on
Ku« ! some subjects, but it had no power to compel obedience ;
. it might enter into treaties and alliances which the States
\‘ and the people could disregard with impunity ; it might
—  apportion pecuniary and military obligations among the
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States in strict accordance with the provisions of the Ar-
ticles ; but the recognition of the obligations must depend
upon the voluntary action of thirteen States, all more or
less jealous of each other, and all likely to recognize the
pressure of home debts and home burdens sogner than the

obligations of the broader patriotism involved in fidelity to .
the Union ; it might contract debts, but it could not pro- ol
vide the means for satisfying them; in short, it had no el

power to levy taxes, or to reguTEte trade and commerce, ‘o’“ﬁ K‘\\
or to compel u?l'f(')’rmmy in the regulatlons of the States; o’
the judgments rendered in pursuance of its limited Judlcm.l 7
authority were not respected by the States; it had no ((,»*
courts to take notice of infractions of its authority, and it . ¢«
had no executive. A further specification of defects is K
needless, for any one of those mentioned would have been
fatal. ¢¢Obedience is what makes government, and not .
the names by which it is called” ;! and the Confederation y \+" .
had neither obedience at home nor credit or respect '
abroad. The people was one in promising and thirteen

when performance was due, and it became at last difficult

to enlist sufficient interest in its proceedings to keep up -

the forms of government through the meetings of Congress

and of the executive committee.?

The Constitutional Convention.— In February, 1787, a . \
resctution was adopted by the Congress recommending a ¢} .
convention in Philadelphia, in the May following, of dele- ©.
gates from the various States, ¢ for the purpose of revising
the Articles of Confederation, and reporting to Congress Vi
and the several legislatures such alterations and provisions

1 Burke, Speech on Conciliation with America.

2 The reasons for the failure have been dwelt upon at length by
many writers, particularly Story on Const., ch. 4; Pitkin, Hist. of
U. S, ch. 17; Curtis, Hist. of the Const., book 2; Von Holst, Const.
Hist., ch. 1; and Madison, Hamilton, and Jay, in the Federalist, and
Justice Wilson in his lectures
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therein as shall, when agreed to in Congress and confirmed
by the States, under the Federal Constitution, be adequate
to the exigencies of government and the preservation of
the Union.” This was in strict conformity with the pro-

\wu vision for amendment contained in the Articles, and was

acted upon by all the States except Rhode Island, which
alone sent no delegates. The Convention when it met,
after full consideration, determined that alterations in and
amendments to the Articles would be inadequate to the
purposes of government, and proceeded to recommend a
new Constitution, and to provide that ¢ The ratification of
the conventions of nine States shall be sufficient for the
establishment of this Constitution between the States so
ratifying the same.” As this was in disregard of the pro-
vision in the Articles of Confederation, which required the
assent of every State, it was a revolutionary proceeding,!
and could be justified only by the circumstances which
had brought the Union to the brink of dissolution.

Its revolutionary character appears more distinctly from
the action under it, since eleven States only had ratified
the Constitution when the government was organized in
pursuance of its provisions,? and the remaining two, North
Carolina and Rhode Island, were for a time excluded from
the Union. Beth gave their assent, however, and became
members of the Union, the first in November, 1789,-and
the other in May, 1790.

Sovereignty of the States.—The term sovereignty in its
full sense imports the supreme, absolute, and uncontrol-
lable power by which any independent state is governed.?

1 Van Buren, Political Parties, p. 60 ; Federalist, No. 43, by Madison.

2 March 4, 1780, was the time fixed for the organization of the
government, but it was not in fact inaugurated until the 30th of the
following month.

8 Burlamaqui, Politic. Law, ch. 5; 1 Bl. Com. 49; Story on Const.,
§ 207; Wheat. Int. Law, pt. 1, ch. 2, § 5; Austin, Prov. of Juris.,
ch. 6; Chipman on Gov. 137.
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From what has already been said it appears that, aithough

the States were called sovereign and independent in the <1 ,*

Declaration of Independence, they were never in their -

individual character strictly so, because they were always,
in respect to some of the higher powers of sovereignty,
subject to the control of some common authority, and were
never separately recognized or known as members of the
family of nations. This common authority was, first, the
Crown and Parliament of Great Britain ; second, the Revolu-
tionary Congress ; third, the Congress of the Confederation ;
and at length the government formed under the Constitu-
tion. The powers of these differed greatly, but in one
most important particular there was uniformity: each had
control of affairs of war for all the Colonies or States, and
of all intercourse with foreign nations. Only North Caro-
lina and"Rhode Island are to be considered exceptions to
this general statement: these for the little time while they
were excluded from the Union by their neglect to ratify
the Constitution were relieved from all common authority,
and became wholly independent. It is to be said of them,
however, that they remained in that condition for a period
so brief that as sovereignties they neither obtained nor

1

sought for recognition by foreign nations.? T‘

Bill of Rights.— The several charters of English liberty
to which reference has already been made had been much
relied upon by the American people in the controversies
resulting in independence, and their clear assertion of
individual rights was of inestimable value in inspiring the
people to resist tyrannical action of the government.
Each of these charters had been more specific and enlarged
in its provisions than that which preceded, and it might
have been expected that the Convention of 1787 would

1 Life and Writings of A. J. Dallas, 200~207 ; ¥on Holst, Const.
Hist., ch. 1; Chisholm v. Georgia, 2 Dall. 419, 470, per Jay, Ch.J.*
Texas v. White, 7 Wall. 700, 724.

2
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have followed the examples, jnd that in their completed
work would have been found a elear and full enumeration
of those rights which were deemed Indefeasible, and which
might lawfully be asserted against the government itself.
The importance of this, however, did not impress itself on
the minds of the members of that body.! The Ccnstitu-
tion did indeed insupé the benefits of the kabeas corpus ; it
precluded constructive treasons; it prohibited bills of

« ——attainder and ex post facto laws ; and it provided for the

trial of criminal accusations by jury; but there was no
attempt at a systematic enumeration of fundamental rights,

\‘q,nd the absence of this was made a ground of persistent

\L‘\ opposition to the ratification of the Constitution. Some

e

of the leading States, indeed, were only induced to ratify in
reliance upon a bill of rights being added to the Constitu-
tion by amendments,? and this was done in eight articles,
which were proposed and adopted as speedily as the neces-
sary forms could be gone through with. For a proper
understanding of these provisions it is essential to keep in
mind that their purpose, as well as that of similar pro-
visions in the original instrument, was to put it out of the
power of the government now being created to violate the
fundamental rights of the people who were to be subjected
to its authority. They constitute limitations, therefore,
upon the power of the Federal government only. The
exceptions to this general statement are only of those few
cases in which the States are named, and the exercise of
certain powers by them expressly prohibited. For exam-
ple, when the Constitution, in Art. I. § 9, declares that

1 For reasons that might be urged against it, sce Federalist, No.
84; compare Jefferson’s Works, vol. iii. pp. 4, 18, 101, vol. ii. pp.
829, 358; Life of Madison, by Rives, vol. ii. p. 38 et seq.; Hamilton’s
Hist. of the Republic, vol. iv. p. 23.

2 See the recommendations by Massachusetts, South Carolina,
New Hampshire, Virginia, New York, North Carolina, and Rhode
Island, in Elliott’s Debates, i. 822-334.

[
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*¢no bill of attainder or ex post facto law shall be passed,”
it is still necessary, in order to extend the prohibition to
the States, to provide, as is done in the next section, that
‘“no State” shall pass such a bill or law. To state the
rule of construction concisely, it is this: The restrictions
imposed upon government by the Constitution and its
amendments are to be understood as restrictions only upon
the government of the Union, except where the States are
expressly mentioned.!

1 Barron ». Baltimore, 7 Pet. 243; Smith v. Maryland, 18 How.
" 71; Pervear v. Commonwealth, 5 Wall. 475; Twitchell v. Common-
wealth, 7 Wall. 321; Justices v. Murray, 9 Wall. 274; Edwards »
Elliott, 21 Wall. §32; Walker v. Sauvinet, 92 U. 8. Rep. 80.
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CHAFTER II.
DEFINITIONS AND GENERAL PRINCIFLES.

Nation and State.— A state may be defined to be a body
politic or society of men united together under common
laws for the purpose of promoting their mutual safety and
advantage by the joint efforts of their combined strength.!
The term is often employed as importing the same thing
with nation; but the latter is more nearly synonymous
with people, and while a single state may embrace several
different nations or peoples, a single nation will sometimes
be so divided politically as to constitute several states.

In the following pages the word State will sometimes be
employed in the general sense above expressed, but more
commonly it will refer to the several members of the
American Union, while the word Nation will be applied to
the whole body of the people coming under the jurisdiction
of the federal government.

A State is either sovereign or dependent. It is sover-

+ '\w‘/ eign when there resides within itself a supreme and abso-

1 ”b
E \7

lute power, acknowledging no superior, and it is dependent
when in any degree or particular its authority is limited
by an acknowledged power elsewhere.? It is immaterial
to this definition whether the supreme power reposes in
one individual, or one body or class of individuals, or in
the whole body of the people ; whether, in other words, the

1 Vattel, b. 1, ¢c. 1, § 1; Wheat. Int. Law, pt. 1, c. 2, § 2; Story on
Const., § 207 ; Burlamaqui, Pol. Law, c. 5; Cooley, Const. Lim. 1.

2 Vattel, b, 1,¢c. 1, § 2; Chipman on Government, 137; Halleck,
Int. Law, 65.
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government is a monarchy, an aristocracy, a republic, or a
democracy, or any combination of these; for the form
only determines the methods in which sovereign powers
shall be exercised.

All civilized states recognize a body of rules or laws -
which is called the Law of Nations, and the rules arc v
either rules of public international law, as they relate to Mok =
and regulate the intercourse of states with each other, or
of private international law, as they define and protect the Dot
rights, privileges, and obligations of the citizens or subjects - ', . +
of one state passing into another, or owning property,
making contracts, or conducting operations that may be
governed by the laws of another. In contemplation of _
the law of nations all sovereign states are and must be )
egual in rights, since from the very definition of sovereign
8 it is impossible that there should be in respect to it
any political superior. .

In theory sovereignty must be a unity, and the sov- 7' .
ereignty of a state must extend to all the subjects of
government within the territorial limits occupied by the
associated people who compose it, 8o that the dividing line
between sovereignties must be a territorial line. In the
law of nations for the purposes of international intercourse
some encroachment upon the theory is admitted, and the
sovereignty of one state is projected within the jurisdiction
of another, so as to retain within its rule its ambassadors
and ministers resident abroad, and its ships of war in
foreign ports. In American constitutional law a peculiar
system is established; the powers of sovereignty being
classified, and some of them apportioned to the govern-
ment of the United States for its exercise, while others are
left with the States. Under this apportionment the nation
is possessed of supreme, absolute, and uncontrollable power
In respect to certain subjects throughout all the States,
while the States have the like unqualified power, within
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their respective limits, in respect to other subjects.! Over
certain other subjects the States have a qualified depend-
ent or defeasible power, inasmuch as their action is liable
at any time to be overruled, and their powers to become
dormant by the exercise of a superior power which is
conferred upbn the nation over the same subjects.?

Constitution. — The tgrm_consiifution may be defined as
the body of rules and maxims in accordance with which
the powers of sovereignty are habitually exercised.® A
constitution is_galyable in proportion as it is suited to the
circumstances, desires, and aspirations of the people, and
a3 it contains within itself the elements of stability, perma-
nence, and security against disorder and revolution. Al-
though every state may be said in some sense to have
a constitution, the term constitutional government is only
applied to those whose fundamental rules or maxims not
only define how those shall be chosen or designated to
whom the exercise of sovereign powers shall be confided,
but also impose efficient restraints on the exercise for the
purpose of protecting individual rights and privileges, and
shielding them against any assumption of arbitrary power.*
The number of such governments is not as yet great, but
is increasing.

A copgtitution may be written or unwritten. If unwrit-
ten, there may still be laws or authoritative documents
which declare some of its important principles; as we
have seen has been and is still the case in England. The
weakpess of an unwritten coustitution consists in this,
that it is subject to perpetual change at the will of the
law-making power; and there can be no security against

1 License Cad¢s, 5 How. 504, 588; Ableman v». Booth, 71 How
608, 516; United S{ates ». Cruikshanks, 02 U. S. Rep. 542.

2 Cooley ». Wardens, &c., 12 How. 299. /

8 Duer, Const. Ju\s. 26; Cooley, Const. Lim. /

overnment, Works,\i.11.
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such change except in the conservatism of the law-making -

authority, and its political responsibility to the people, or,
if no such responsibility exists, then in the fear of resist-

tutional liberty has from the first been, that the sovereignty
veposed in the people ; and as the people could not in their
collective capacity exercise the powers of government, a
written constitution was by general consent agreed upon

in each of the States. These constitutions create depart- .

ments for the exercise of sovereign powers; prescribe the
extent of the exercise, and the methods, and in some par-
ticulars forbid that certain powers which would be within
the compass of-sovereignty shall be exercised at all. Each
of these constitutes for the state the absolute rule of action
and decision for all departments and officers of the gov-
ernment, in respect to all the points covered by it, which
wmust control until it shall be changed by the authority
which established it. Whatever act or regulation of any
department or officer is in excess of the power conferred
by this instrument, or is Qpposgd to any of its directions
or regulations, is altogether void. The constitution, more-
over, is in the nature of a covenant of the sovereign people
with each individual thereof, under which, while they in-
trust the powers of government to political agencies, they
also divest themselves of the sovereign power of making
changes in the fundamental law except by the method in the
constitution agreed upon. The Constitution of the United
States creates similar governmental trusts and imposes sim-
ilar restrictions. The weaknesses of a written constitution
are, that it establishes iron rules, which, when found incon-
venient, are difficult of change; that it is often construed
on technical principles of verbal criticism, rather than in
the Tight of great principles ; and that it is likely to invade
the domain —T‘ogi_lgg,ry legislation, instead of bemtr Te-
stricted to fundamental rules, and thereby to invite demor-

‘n '

ance by force. In America the leading principle of consti- ,
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alizing evasions. But, the written constitution being a
necessity in America, the attendant evils are insignificant
as compared with the inestimable benefits.

In the following pages, where the Constitution is spoker
of, the Constitution of the United States will be intended
unless otherwise explained.

Unconstitutional Law.— A law is sometimes said to be
unconstitutional, by which is meant that it is opposed to
the principles or rules of the constitution of the state.
An unconstitutional enactment is sometimes void, and
sometimes not ; and this will depend upon whether, accord-
ing to the theory of the government, any tribunal or officer
is empowered to judge of violations of the constitution,
and to keep the legislature within the limits of a delegated
authority by annulling whatever acts exceed it. Accord-
ing to the theory of British constitutional law the Parlia-
ment possesses and wields supreme power,! and if therefore
its enactments conflict with the Constitution, they are
nevertheless valid, and must operate as modifications or
amendments of it. But where, as in America, the legis-
lature acts under a delegated authority, limited by the
Constitution itself, and the judiciary is empowered to de-
clare what the law is, an unconstitutional enactment must
fall when it is subjected to the ordeal of the courts. Such
an enactment is in strictness no law, because it establishes
no rule: it is merely a futile attempt to establish a law.
The remedy for unconstitutional enactments in England
must therefore be political or revolutionary, while in Amer-
ica they may be found in the ordinary process of the
courts. Still even in America some cases must be beyond
the reach of judicial cognizance, because the questions in-
volved are purely political. Such, for example, were
questions involved in the reconstruction of the States

11BIl. Com. 161; Broom, Const. Law, 795; De Tocqueville, Do
mocracy in Amgcrica, c. 6.
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recently in rebellion, and the question growing out of the
attempt to overthrow the charter government of Rhode
Island.!

The Right of Revolution.— The authority of the British
Crown over the Colonies was rejected, and a government
created by the people of the Colonies for themselves, and
this afterwards radically changed and reformed in the
adoption of the Federal Constitution under the great and
fundamental right of every people to change their institu-
tions at will, —in other words, under the right of revolu-
tion. It is true that the colonists in the incipient period
of the change planted themselves upon established rights,
instead of seeking or desiring a revolution. Their pur-
pose, therefore, was to maintain old established principles
of the Constitution, instead of overturning them ; and they
occupied a conservative position, resisting innovations
which the imperial government was attempting to force.
Nevertheless there was no settled principle of the consti-
tution that limited in any manner the sovereign right of
Parliament to change at will the laws protecting the life,
liberty, and property of the subject; and had the same
laws which in this particular oppressed the people of the
Colonies been applied to the people of the realm, they
would have been within the acknowledged power of the
Parliament. So in regard to the Colonies the right of
the imperial government to rule in all respects might be
defended on precedent, and the leading publicists of the
day affirmed it. It was nevertheless the fact that the ex-
ercise of imperial power in the particulars complained of
was tyrannical and in disregard of constitutional prinei-
ples, and that resistance was directly in the line of English
precedents which at the time were almost universally ap-
proved in England itsclf. There was consequently am-
ple ground for resistance, and if the other conditions for

1 Luther v. Borden, 7 How. 1; Mississippi v. Johnson, 4 Wall. 476

1
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sevolution existed, the colonists were right in attempt.
ing it.

The right of revolution may be said to exist when the
government has become so oppressive that its evils decid-
edly overbalance those which are likely to attend a change,
when success in the attempt is reasonably certain, and
when such institutions are likely to result as will be satis-
factory to the people.! In this last particular the proba-
bility of success will depend largely on the extent of the
revolution attempted, — whether it extends to the laws in
general, or only to the head of the government. In Amer-
ica only a change in the general sovereignty was intended ;
in respect to the general laws, the revolution was strictly
preservative. It became necessary, nevertheless, to make
considerable changes in state laws and institutions before
the revolution was perfected, and when these were com-
pleted in the adoption of the Federal Constitution, the
revolution was fully justified in the establishment of more
satisfactory institutions than had existed before.

The Constitution : by whom adopted. — To a proper under-
standing and construction of the Constitution it becomes
important to know at the outset who were the parties to

it, — by whom it was adopted, and mt it meant to
_acc_gz;ggl__l.g_l;, In these particulars the present work cannot

enter into the field of speculation or discussion, nor would
it be important to do so. The general principles governing
the case have been judicially determined, and the political
departments of the government have accepted the conclu-
sions. It therefore becomes sufficient for our purposes to
say here, that the Constitution was agreed upon by dele-
gates representing the States in convention; that it was
submitted to the people of the several States by their re-
spective legislatures; that it was adopted by the people
through delegates elected for the express purpose of con-

1 Woolsey, Pol. Science, i. 402
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sidering and deciding upon it, and that the people of the
States, as well as the States themselves, thereby became
parties to it. It was therefore properly declared in the
preamble, that ¢¢ We, the people of the United States, do
ordain and establish this Constitution for the United States
of America.”! By the adoption of the Constitution the

people of the States before united in a confederation n

became a nation under one government,? and the citizens
of every State became also citizens of the United States.®
The purpose of the Constitution is forcibly and clearly de
clared in the preamble. It was ¢ in order to form a more
perfect union, establish justice, insure domestic tranquil-
lity, provide for the common defence, promote the general
welfare, and secure the blessings of liberty to ourselves
and our posterity.” These purposes collectively, it has
been well said, ¢‘ comprise everything requisite, with the
blessing of Divine Providence, to render a people prosper-
ous and happy.”* By the new amendments to the Consti-
tution the freedmen become a part of the people, and all
the purposes for which it was made and established are to
be deemed to have them in view, and to contemplate their
protection and benefit as a part of the body politic.

Not a mere Compact.— The confederation of the States
had existed by force of a mere compact, and for want of
power in the common authonty had so completely failed
in the purposes of its formation as to justify its being
superseded by revolutionary, though peaceful, means.

States oply, and that the highest sanction it could give to

1 Martin v. Hunter, 1 Wheat. 304, 324; Cohens v. Virginia, 6

Wheat. 264, 413.

2 Lane County v. Oregon, 7 Wall. 71, 76.

8 Minor v. Happersett, 21 Wall. 162 ; United States v. Cruikshanks
92 U. S. Rep. 542.

4 Chisholm v. Georgia, 2 Dall. 419.

*tf“

Among its chief defects was the fact that it operated on ,l
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its lawful determinations was that of advice or entreaty:
it could not command, and it could not enforce. The Con-
stitution which was adopted to supersede it, on the other
hand, is an instrument of government, agreed upon and
established, and rendered efficient as such by being made
operative upon the people individually and collectively,
and, within the sphere of its powers, upon the States also.!
This was the judicial view of the Constitution from the
first, and it has been practically and finally settled against
opposing theories, by the action of the several departments
of the government, extending over the whole period of the
existence of the Union under the Constitution; by the
acquiescence of the people in this view, and their forcible
resistance to the attempt made to supersede it ; and, finally,
by the adoption of the thirteenth, fourteenth, and fifteenth
articles of the amendments to further strengthen and con-
solidate the Union under the government of the Con-
stitution.®

The Union Indissoluble. — By the Articles of Confedera-
tion ¢¢ the Union was declared to be ¢ perpetual.” And when
these Articles were found to be inadequate to the exigen-

1 Webster, “ The Con!atltution not a Compact,” Speeches, iii. 349;
Jackson’s Proclamation on Nullification in 1833 Elliott’s Debates, iv.
610, Statesman’s Manual, i. 890.

2 Martin ». Hunter,'l Wheat. 304, 324 ; M’Culloch ». Maryland,
4 Wheat. 316, 402 ; Gibbons v. Ogden, 9 Wheat. 1,187; Rhode Island
v. Massachusetts, 12 Pet. 657, 720 ; Texas ». White, 7 Wall. 700, 726.

8 Views either radically or in part opposed to those which have
prevailed are presented in Calhoun’s Discourse on the Constitution
and Government of the United States, Works, i. 11; and Address on
the Relations of the State to the General Government, Works, vi.
59; Upshur on the Federal Constitution ; Construction Construed and
Constitution Vindicatea, by John Taylor; New Views of the Con-
stitution of the United States, by the same; The Constitutional View
of the War between the States, by A. H. Stephens; The Kentucky
and Virginia Resolutions of 1798-9, Elliott’s Debates, iv. 568, 572
and other publications too numerous for mention here.

\

\
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cies of the country, the Constitution was ordained ¢to
form a more perfect Union.’ It is difficult to convey the
idea of indissoluble unity more clearly than by these words.
What can be indissoluble, if a perpetual union made more
perfect is not?”! When a State is once in the Union,
there is ‘‘no place for reconsideration or revocation,
except through revolution, or through the consent of the
States.” 3

The States Indestructible.— ¢ But the perpetuity and in-
dissolubility of the Union by no means implies the loss of
distinet and individual existence, or of the right of self-
government by the States. Without the States in union
there could be no such political body as the United States.?
Not only, therefore, can there be no loss of separate and
independent autonomy to the States, through their union
under the Constitution, but it may not unreasonably be
said that the preservation of the States and the mainte-
nance of their governments are as much within the design
and care of the Constitution as the preservation of the
Union and the maintenance of the national government.
The Constitution in all its provisions looks to an inde-
structible Union composed of indestructible States.” ¢

The Constitution a Grant of Powers.— The government
created by the Constitution is one of limited and enumer-
:te_q powers, and the Constitution is the measure and the
test of the powers conferred. Whatever is not conferred
is withheld, and belongs to the several States or to the
people thereof.® As a constitutional principle this must

1 Texas v. ite, 7 Wall. 700, 725.

2 Texas v. ite, 7 Wall. 700, 726.

8 Lane Counfy v. Oregon, 7 Wall. 71, 76.

¢ Texas v. White, 7 Wall. 700, 725.

6 Calder ». Bul, 8 Dall. 386; Gibbons ». Ogden, 9 Wheat. 1, 187 ;
Briscoe v. Bank of 'Kentucky, 11 Pet. 2567; Gilman v. Philadelphia, 3
Wall. 713; Slaughter House Cases, 16 Wall. 36; United States v
Crunikshanks, 02 U. S. Rep. 642, 550.
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result from a consideration of the circumstances under
which the Constitution was formed. The States were in
existence before, and possessed and exercised nearly all
the powers of sovereignty. The Union was in existence,
but the Congress which represented it possessed a few

powers only, conceded to it by the States, and these cir-

cumscribed and hampered in a manner to render them of
little value. The States were thus repositories of sover-
eign powers and wielded them as being theirs of inherent
{i_&; the Union possessed but few powers, enumerated,
imited, and hampered, and these belonged to it by compact
and concession. In a confederation thus organized, if &
poweme in dispute between the States and the Con-
federacy, the presumption must favor the States. But it
was not within the intent of those who formed the Consti-
tution to revolutionize the States, to overturn the presump-
tions that supported their authority, or to create a new
government with uncertain and undefined powers. The
purpose, on the contrary, was to perpetuate the States in
their integrity, and to strengthen the Union in order that
they might be perpetuated. To this end the grant of
powers to the Confederacy needed to be enlarged and ex-
tended, the machinery of government to be added to and
perfected, the people to be made parties to the charter of
government, and the sanction of law and judicial authority
to be given to the legitimate acts of the government in any
and all of its departments. But when this had been done,
it remained true that the Union possessed the powers
conferred upon it, and that these were to be found enumer-
ated in the instrument of government under which it was
formed. But lest there might be any possible question of
this in the minds of those wielding any portion of this
authority, it was declared by the tenth article of the
amendments, that ¢ The powers not delegated to the
United States by the Constitution, nor prohibited by it to
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the States, are reserved to the States respectively or to the
people.” !

From what has just been said, it is manifest that there
must be a difference in the presumption that attends an
exercise of national and one of State powers. The difler-
ence is this. To ascertain whether any power assumed by
the government of the United States is rightfully assumed, t:,('
the Constitution is to be examined in order to see whether
expressly or by fair implication the power has been granted,
and if the grant does not appear, the assumption must be
held unwarranted. To ascertain whether a State right-
fully exercises a power, we have only to see whether by
the Constitution of the United States it is conceded to the
Union, or by that Constitution or that of the State pro-
hibited to be exercised at all. The presumption must be
that the State rightfully does what it assumes to do, until
it is made to appear how, by constitutional concessions, it
has devested itself of the power, or by its own Constitution
has for the time rendered the exercise unwarrantable.?

1t is Supreme, — By Article VI. it is declared that ¢¢ This
Constitution, and the laws of the United States which shall
be made in pursuance thereof, and all treaties made, or
which shall be made, under the authority of the United
States, shall be the supreme law of the land; and the
judges, in every State, shall be bound thereby, anything in
the Constitution and laws of any State to the contrary
notwithstanding.”® Upon this it is to be observed : —

1. The Congress of the United Statés derives its power

1 The corresponding article in the Confederation was: “ Each State
retains its sovereignty, freedom, and independence, and every power,
jurisdiction, and right, which is not by this Confederation expressly
delegated to the United States in Congress assembled.” — Art. II.

2 Calder v. Bull, 3 Dall. 388 ; Golden v. Prince, 8 Wash. C. C.313;
Slaughter House Cases, 16 Wall. 36; United States v. Cruikshanks
92 U. S. Rep. 542.

8 Const. U. S, Art. VI. § 2.
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to legislate from the Constitution, which is the measure of
its authority; and any enactment of Congress which is
opposed to its provisions, or is not within the grant of
powers made by it, is unconstitutional, and therefore no
law, and obligatory upon no one.!

2. As between a law of the United States made in pur-
suance of the Constitution and a treaty made under the
authority of the United States, if the two in any of their
provisions are found to conflict, the one last in point of
time must control.?> For the one as well as the other is an
act of sovereignty, differing only in form and in the organ
or agency through which the sovereign will is declared.
Each alike is the law of the land in its adoption, and the
last law must repeal whatever that is of no higher authority
is found to come in conflict with it. A treaty may there-
fore supersede a prior act of Congress;® and, on the
other hand, an act of Congress may supersede a prior
treaty.*

3. A State law must yield to the supreme law, whether
expressed in the Constitution of the United States or in
any of its laws or treaties, so far as they come in collision,
and whether it be a law in existence when the ¢ supreme
law” was adopted, or enacted afterwards.® The same is
true of any provision in the constitution of any State
which is found to be repugnant to the Constitution of the
Union.* And not only must ‘¢ the judges in every State”

1 Ableman v. Booth, 21 How. 6508, 520 ; United States v. Cruik
shanks, 92 U. S. Rep. 642.

2 Foster v. Neilson, 2 Pet. 253, 314; Doe v. Braden, 16 How. 635.

8 Fosterv. Neilson, 2 Pet. 263 ; Head Money Cases, 112 U. S. Rep. 580.

¢ The Cherokee Tobacco, 11 Wall. 616; Ropes v. Clinch, 8 Blatch.
304; Taylor ». Morton, 2 Curt. C. C. 464; Gray v. Clinton Bridge,
1 Woolw. 150.

5 Ware v. Hylton, 3 Dall. 199.

8 Dodge v. Woolsey, 18 How. 331; Jefferson Branch Bank v.
Skelly, 1 Black, 436; Cnmmings ¢. Missour’, 4 Wall. 277; Railroad
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be bound by such supreme law, but so must the State
itself, and every official in all its departments, and every
citizen.

4. The Constitution itself never yields to treaty or enact
ment ; it neither changes with time, nor does it in theory
bend to the force of circumstances. It may be amended
according to its own permission ; but while it stands, it is \
¢¢ a law for rulers and people, equally in war and in peace, ®@A* ’*\ )
and covers with the shield of its protection all classes of .~
men, at all times and under all circumstances.” Its prin-
ciples cannot, therefore, be set aside in order to meet
the supposed necessities of great crises. ¢¢ No doctrine in-
volving more pernicious consequences was ever invented
by the wit of man, than that any of its provisions can
be suspended during any of the great exigencies of gov-
ernment. Such a doctrine leads directly to anarchy or
despotism, but the theory of necessity on which it is based
is false; for the government within the Constitution has
. all the powers granted to it which are necessary to pre-
serve its existence, as has been happily proved by the re-( o 4
sult of the great effort to throw off its just authority.”! g~

State Rights. — This phrase is common in political dis-
cussions, and especially in those which relate to the powers R +
of the federal government, and its proper sphere of action .
under the Constitution. The meaning is likely to differ \ v <~ \
a8 do the constitutional views of those who make use of it. 4 (1| ' !
At certain constitutional crises it has been 1ns1sted by
some persons ‘that the nght to nulllfy any conoresmona.l A\
enactinonts which were deemed to be unauthorized by the
Constitution, and the right when the Union became op-
pressive to withdraw the consent of the State thereto, and
thereby secede from if, were within the compass of the

\ o

N

{

Co. v. McClure, 10 Wall. 611; White v. Hart, 13 Wall. 646; Gunn .
Barry, 16 Wall. 610; Pacific Railroad Co. v. Maguire, 20 Wall. 38
1 Ex parte Milligan, 4 Wall. 2, 120.
S
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reserved rights of the States; and therefore State rights,
as a generic term, would in the mind of such persons in-
clude these. By their opponents the term would then be
used as a term of reproach, and as indicating that those
who professed to be their advocates held disorganizing
views, and perhaps indulged revolutionary purposes. These
extreme views are now for the most part abandoned, and
those who profess to be the special advocates and sup-
porters of state rights put forward as their leading prin-
ciple a strict construction of the federal Constitution, and
insist that that instrument has been greatly perverted from
its original purpose, and federal powers greatly enlarged
at the expense of the States, under the doctrine of a grant
of powers by implication. Among those who profess to

“be the special advocates of national rights are also persons

of extreme views, some of whom contend that the nation
ts to be considered the fountain and source of all sover-
eignty, and the States as emanations from it; a view that
would change radically the rules of constitutional construc-
tion which the courts have laid down. Thus the extreme
views on one side tend to disintegration, and on the other
to centralization; but the adherents to the national, as
distinguished from the state rights idea, may be said to
advocate only a liberal construction of national powers as
being essential to accomplish the purposes for which the
Union was formed, and therefore within the intent of those
who formed it.

In a congtitutional view, state rights consist of those
rights which belonged to the States when the Constitution

was formed, and have not by that instrument been granted~ -

to the federal government, or prohibited to the States.
They are maintained by limiting the exercise of federal
power to the sphere which the Constitution expressly or by
fair implication assigns to it. This is a statcment of the
legal principle, but the parties who accept it may still in
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\\
applying it find ample occasion for differences respecting s
the proper scope of national and State powers respectively. v
When a particular power is found to belong to the}”‘»‘-::“‘” e
States, they are entitled to the same complete independ- '
ence in its exercise as is the national government in . ..°"
wielding its own authority. Each within. its sphere has ™" . ;
sovereign powers.! )
Concurrent Powers. — The mere grant of a power to
Congress does not of itself, in most cases, imply a prohibi-
tion upon the States to exercise the like power. The full
sphere of federal powers may, at the discretion of Con-
gress, be occupied or not, as the wisdom of that body may
determine. If not fully occupied, the States may legislate
within the same sphere, subject, however, to any subse-
quent legislation that Congress may adopt. It is not the
mere existence of the national power, but its exercise,
which is incompatible with the exercise of the same power
hy the States.? The few exceptions in which the grant
to Congress is necessarily exclusive will be- mentioned
farther on.
Reserved Rights. —In the incorporation in the Constitu-
tion of a bill of personal rights and liberties by the first
ten articles of the amendments, it was deemed important
to declare in the ninth article that ¢¢ the enumeration in
the Constitution of certain rights shall not be construed to
deny or disparage others retained by the people.” The
occasion for this article is supposed to have been found in
the apology of the Federalist for the absence of a bill of
rights in the Constitution as first adopted, where the writer
suggested that such a bill might be dangerous, since it
would contain various exceptions to powers not granted,
and on this very account would afford a tolerable pretext

1 Golden v. Princé, 3 Wash. C. C. 813; Calder ». Bull, 8 Dall. 386;
Ableman v. Booth, 21 How. 506; Tarble’s Case, 13 Wall, 397, 400.
2 Sturges v. Crowninshield, 4 Wheat. 122, 196.
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to claim more than were granted.! However unfoundea
such a fear might be, there could be no harm in affirming
by this amendment the principle that constitutions are not
made to create rights in the people, but in recognition cf,
and in order to preserve them, and that if any are spe-
cially enumerated and specially guarded, it is only because
they are peculiarly important or peculiarly exposed to in-
vasion.

The Territories. — The Constitution was made for the
States, not for Territories. It confers power to govern
Territories, but in exercising this the United States is a
sovereign dealing with dependent territory according as in
its wisdom shall seem politic, wise, and just, having re-
gard to its own interests as well as to those of the people
of the Territories.? It is believed, however, that the secu-
rities for personal liberty which are incorporated in the
Constitution were intended as limitations of its power
over any and all persons who might be within its jurisdic-
tion anywhere, and that citizens of the Territories as well
a8 citizens of the States may claim the benefit of their
protection.

In this dependence of the Territories upon the central
government there is some outward resemblance to the con-
dition of the American Colonies under the British Crown;
but there are some differences which are important, and
indeed vital. The first of these is that the territorial con-
dition is understood under the Constitution to be merely

mporary and preparatory, and the people of the Terri-
tories while it continues are assured’ of the right to create
and establish State institutions for themselves so soon as
the population shall be sufficient and the local conditions
suitable; while the British colonial system contained no

1 Federalist, No. 84.
2 American Ins. Co. ». Canter, 1 Pet. 511; Scott v. Jones, 56 How.
343 ; National Bank v. Yankton Co., 101 U. S. Rep. 120.



DEFINITIONS AND GENERAL PRINCIPLES. 31

promise or assurance of any but a dependent government
indefinitely. The second is that above given, that the
people of the Americgn Territories are guaranteed all the
benefits of the principles of constitutional right which
protect life, liberty, and property, and may defend them
under the law, even as against the action of the government
itself; while in the Colonies these principles were the sub-
Ject of dispute, and, if admitted, would be within the
control of an absolute imperial legislature, which might
overrule them at will. There is also a difference in respect
to ation, which, though not so striking, is still impor-
tant. The Territories levy their own taxes for all local
purposes, and they are never taxed separately for national
purposes, but only as parts of a whole country, and under
the same rules and for the same purposes as are the.
States. Nor is it intended to realize from them any reve-
nue for the national treasury beyond what is expended by
the United States in their interest.

Amendments. — In the adoption of the Constitution pro-
vision was made for amendments to be made under regular
forms, which should not only give to the people an easy
method of removing any evils that might be found to exist
in their institutions, and of keeping them in sympathy
with the prevailing sentiments and desires of the people,
but should take away all reasonable excuse for attempts at
revolution by force. Two methods of amendment were
“provided for. First, by Congress— two thirds of both
houses assenting — proposing amendments for ratification
by the legislatures or by conventions of the States, which
shall be valid to all intents and purposes when ratified by
three fourths of the States; and Second, by Congress on
the application of two thirds of the States calling a con-
vention for proposing amendments, which when ratified in
like manner shall be valid as aforesaid. The only restric-
tion imposed on the power to amend is this: that ¢‘No

¢’
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State without its consent shall be deprived of its equal
suffrage in the Senate.”?! In theory, except as changes
are 8o made, the Constitution is to remain the settled and
definite law of the nation ; meaning the same thing to-day,
to-morrow, and forever; its written provisions, stipula-
tions, and guaranties being subject to no such growth,
amplification, and modification as inheres in the unwritten
constitution of Great Britain.

But it is not in the nature of institutions to remain

‘stationary, however they may be formulated and declared, .
* «éSpecially when the government has within itself the power

to determine its own jurisdiction, and to solve in its own
favor at discretion all questions of disputed authority. It
has been truly said that ¢‘ power, when it has attained a
certain degree of energy and independence, goes on gen-
erally to further degrees. But when below that degree
the direct tendency is to further degrees of relaxation,
until the abuses of liberty beget a sudden transition to an
undue degree of power.”? The government of the United
States was below the degree of self-protecting energy while
the Articles of Confederation constituted the bond of
union, but it attained at & bound to due energy and inde-
pendence under the administration of Washington and
Hamilton while the judiciary was in accord with their
views, and if the period of relaxation ever came, its in-
fluence upon the authority asserted for the government
was not great, and was only temporary. The principles

_ that at ome time applied the power over commerce to the

regulation of navigation,® at a later day are found equally
applicable to traffic and travel by railroad ¢ and communi-
cation by telegraph;® and though these new applications

1 Const., Art. V. 2 Madison, Life by Rives, ii. 641.
8 Gibbons v. Ogden, 9 Wheat. 1.

¢ Railroad Co. v. Richmon1, 19 Wall. 584.

§ Pensacola Tel. Co. v. West. U. Tel. Co., 96 U. S. Rep. 1
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of principle do not in the least depart from or enlarge -
former doctrines, they nevertheless strengthen greatly the \ .~
national power by the immensity of the interests it is thusq&
invited to take under its control. So the authority to pur-
chase territory at one time is found equal to the annexation

of an independent state at another. The gradual energiz-

ing of federal authority has been accomplished quite as
much by the course of public events as by the new amend-
ments to the Constitution ; and however careful every fed-

eral and state official and every citizen may be to so
perform all political functions as to preserve under all cir-
cumstances the true constitutional balance of powers, and

to sanction no unconstitutional encroachments, there can

be no question that the new interests coming gradually
within the purview of federal legislation, and the increase

in magnitude and importance of those already under fed-
eral control, must have a still further tendency in the di-
rection indicated.

Majority Ruls. — Government in the United States and
in the several States, in all its grades, is representative ;
the body of the people performing very few acts directly,
except that of adopting the Constitution. When they act S
directly, the result of their will must be ascertained by
such preponderating vote as the law shall prescribe. This
may be a majority vote, or it l;l;j’ be merely the vote in
which the largest number of electors agree. In determin-!" -
ing upon a majority or plurality, those only are counted
who actually participated in the election, except in a fow
cases where by some constitutional provision an actual
majority of all the electors is required.

American government is frequently spoken of as a gov-
ernment based on faith in majorities, and the machinery of
election as being provided merely to ascertain what the
will of the majority is. But the government is never
handed over to the absolute control of the wmajority, and
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many precautions are taken to prevent its expressing exclu-
sively their will: — 1. In the Constitution many permanent
rules are prescribed which control the majority absolutely,
and which cannot be changed except by the slow process
of constitutional amendment. 2. The times and methods
of election of legislative and executive officers are so con-
trived that in different branches of the government the
majority of one period will be restrained and checked by
the majority of another, and it is scarcely possible that any
considerable minority shall not have its representatives,
and be entitled to be heard through them in the legisla-
ture, in ways that shall at least hold the majority to due
accountability for their conduct and measures. It must
often be the case that one house of the legislature will
represent the views of a popular majority, and the other
those of a minority only; but for all purposes of enact-
ing laws, the latter has as much authority as the former.
8. The electoral system is so contrived that the President
is sometimes chosen by a minority of the people ; Bt un-
less a majority is overwhelming, he may generally defeat
its measures by his veto. 4. All the safeguards which
under kingly government were ever interposed to the
tyrannical power of rulers are incorporated in the bills of
rights in the American constitutions as absolute limita-
tions laid on the power of the majority for the protection
of the liberty, property, privileges, and immunities of
the minority, and of every individual citizen; and the
judiciary is given a power to enforce these limitations,
irrespective of the will or control of the legislature,
such as it has never possessed in any other country.
So far then from the government being based on un-
limited confidence in majorities, a profound distrust of
the discretion, equity, and justice of their rule is made
evident in many precautions and checks, and the ma-
jority is in fact trusted with power only so far as is
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absolutely essential to the working of republican insti-
tutions.

Instruction of Representatives. — The care taken to im-
pose restraints on the action of temporary majorities is
sufficient to demonstrate the want of constitutional basis
for the opinion that representatives are bound to obey the
instructions of their constituents from time to time com-
municated to them. But it would be conclusive, also,
against such an opinion, that no method is provided, or is
available, by means of which instructions can be authori-
tatively given. A representative in Congress is chosen
by popular vote, at an election of which all must take no-
tice; but there is no machinery for gathering the voice of
all electors again until the next general election, and it is
then gathered only in the ballots which express a choice
between candidates. Between the elections the constitu-
ents may speak through the press and by petitions, but
these are not authoritative, and it can seldom be known
from such expressions what is the popular will. Senators
sometimes consider themselves bound to respect and obey
the instructions of state legislatures; but these are com-
posed only of delegates of the people, and they may rep-
resent the sentiments of the constituency no more than
the Senator himself. - )

But aside from practical difficulties, the right to instruct
representatives cannot on principle be sustained. Repre-
sentatives are chosen in States and districts; but when
chosen they are legislators for the whole country, and are
bound in all they do to regard the interest of the whole.
Their own immediate constituents have no more right than
the rest of the nation to address them through the press,
to appeal to them by petition, or to have their local in-
terests considered by them in legislation. They bring
with them their knowledge of local wants, sentiments, and
opinions, and may enlighten Congress respecting these,
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and thereby aid all the members to act wisely in matters
which affect the whole country; but the moral obligation
to consider the interest of one part of the country as much
as that of another, and to legislate with a view to the best
interests of all, is obligatory upon every member, and no
one can be relieved from this obligation by instructions
from any source. Moreover, the special fitness to legis-
late for all, which is acquired by the association, mutual
information, and comparison of views of a legislative
body, cannot be had by the constituency, and the advan-
tages would be lost to legislation if the right of instrue-
tion were recognized.
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CHAPTER IIL.
DISTRIBUTION OF THE POWERS OF GOVERNMENT.

Necessity of Separation of Powers.— WHen all the powers
of sovereignty are exercised by a single person or body,
who alone makes laws, determines complaints of their vio-
lation, and attends to their execution, the question of a
classification of powers can have only a theoretical im-
portance, for the obvious reason that nothing can depend
upon it, which can have practical influence upon the happi-
ness and welfare of the people. But inasmuch as a gov-
ernment with all its powers thus concentrated must of
necessity be an arbitrary government, in which passion and
caprice is as likely to dictate the course of public affairs
as a sense of right and justice, it is a maxim in political
science that, in order to the due recognition and protection
of rights, the powers of government must be classified
according to their nature, and each class intrusted for
exercise to a different department of the government.
This arrangement gives each department a certain inde-
pendence, which operates as a restraint upon such action
of the others as might encroach on the rights and liberties
of the people, and makes it possible to establish and en-
force guaranties against attempts at tyranny. We thus
have the checks and balances of government, which are
supposed to be essential to free institutions.

COlassification. — The natural classification of govern-
mental powers is into legislative, executive, and judicial.
The legislative power is the power to make laws and to
alter them at discretion ; the executive power is the power
to see that the laws are duly executed and enforced ; the
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judicial power is the power to construe and apiply the law
when controversies arise concerning what has been done
or omitted under it. Legislative power thercfore deals
mainly with the future, and executive power with the
present, while judicial power is retrospective, dealing only
with acts done or threatened, promises made, and injurics
suffered.’ The line of division is nevertheless somewhat
indefinite, 'since in many cases the legislature may desig-
nate the agents for the execution of its enactments, and
the judiciary is expected to enforce the law in such contro-
versies as are brought before it; while the executive and
the judiciary may respectively make rules which are in the
nature of laws, for the regulation of its own course in the
discharge of its duties. There are then powers strictly
legislative, others strictly executive, and others strictly
judicial ; while still other powers may be exercised by one
department or by another, according as the law may
provide. For illustration the case may be taken of rules
for regulating the practice of courts, which are sometimes
made by the legislature and sometimes by the courts ; and
also the case of the appointment of officers and agents,
subordinate to the chief executive, to see to the enforcement
of the laws ; which can be made bylaw except as the Con-
stitution has conferred the power upon the executive.?
And whenever a power is not distinctly either legislative,
executive, or judicial, and is not by the Constitution dis-
tinctly confided to a department of the government desig-
nated, the mode of its exercise, and the agency, must
necessarily be determined by law; in other words, must
necessarily be under the control of the legislature.®

! Wayman v. Southard, 10 Wheat. 1, 46; Bates ». Chapman, 2
Chip. (Vt.) 77; Greenough v. Greenough, 11 Penn. St. 489; Jones v.
Perry 10 Yerg. (Tenn.) 59; Shumway v. Bennett, 20 Mich. 461
Taylor v. Place, 4 R. 1. 824; Ex parte Burns, 1 Tenn. Ch. 83.

2 Field v. Pearle, 8 Ill. 80; Bridges v. Shallcross, 6 W. Va. 662.
8 Calder v. Bull, 3 Dall. 886.
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But when a department is created for the exercise of
judicial authority, the act itself constitutes a setting apart
to it for excrcise of the whole judicial power of the sover-
eignty with such exceptions only as the Constitution itself
may make.! As therefore the determination of a contro-
versy on existing facts where there are adverse interests
is judicial action, the act is not within the compass of
legislation ; neither is the setting aside of judgments and
granting of new trials ;? nor the opening of controversies
after remedy under the general law is gone ; ? nor, it seems,
the giving of an appeal after the time allowed by law has
expired,* though as to this last there are decisions contra.®
Neither can the legislature bind parties interested by a re-
cital of facts, or prescribe conclusive rules of evidence, for
either of these would be only an indirect method of dispos-
ing of controversies.® These cases will sufficiently suggest;
the proper rule of decision for others.” —

The Departments of Government. — The Constitution of
the United States creates three departments of government,
and directly or by implication determines their powers.

The Legislature. — All the legislative powers granted by

1 Greenough v. Greenough, 11 Penn. St. 489 ; Alexander v. Bennett,
60 N. Y. 204; Van Slyke v. Ins. Co., 39 Wis. 390.

2 Lewis v. Webb, 3 Me. 826; Dorsey v. Dorsey, 37 Md. 64; Oliver
v. McClure, 28 Ark. 556; Hooker v. Hooker, 18 Miss. 599.

8 Bradford v. Brooks, 2 Aik. (Vt.) 284; Brent v. Chapman, b
Cranch, 358 ; Leffingwell v. Warren, 2 Black, §99.

4 Hill ». Sunderland, 3 Vt. 507; Burch v. Newberry, 10 N. Y. 374.
See Carleton v. Goodwin’s executor, 41 Ala. 1563.

6 Prout v. Berry, 2 Gill, (Md.) 147; Page v. Mathews’s Admr., 40
Ala. 547 ; Wheeler’s Appeal, 46 Conn. 308. To take away a statutory
right of appeal is not an exercise of judicial authority. Ex parte
McCardle, 7 Wall. 508.

6 Parmelee v. Thompson, 7 Hill, (N. Y.) 77; Lothrop v. Stedman,
42 Conn. 583, 592; McCready v. Sexton, 29 Iowa, 356 ; Groesbeck v.

Seeley, 13 Mich. 329.
71n Cooley, Const. Lim., ch. 5, is a large collection of authorities

on this gencral subject.
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the Constitution are vested in a Congress consisting of a
Senate and House of Representatives,! subject to a quali-
fied veto in the President.

The House of Representatives is composed of members
chosen every second year by the people of the several
States, and the electors in each State must have the
qualifications requisite for electors of the most numerous
branch of the State legislature.? Each State will deter-
mine for itself what these qualifications shall be.

No person can be a representative who has not attained
the age of twenty-five years, and been seven years a citizen
of the United States, or who at the time is not an inhab-
itant of the State in which he is chosen.?

Representatives are apportioned among the States ac-
cording to their respective numbers, counting the whole
number of persons in each State, excluding Indians not
taxed.*

The Senate is composed of two senators from each State,
chosen by the legislature thereof for six years, and divided
into three classes, so that one class is chosen every second
year. If vacancies happen, by resignation or otherwise,
during the recess of the legislature of any State, the ex-
ecutive thereof may make temporary appointments until
the next meeting of the legislature, which shall then fill
such vacancies.®

No person shall be a senator who shall not have attained
the age of thirty years and been nine years a citizen of the
United States, and who shall not, when elected, be an

- inhabitant of the State from which he shall be chosen.®
o The House chooses its own Speaker, and other officers.’

1 Const., Art. L. § 1. 2 Const., Art. I. § 2.

8 Const., Art. L § 2, cl. 2.

¢ Const., Amendment 14, § 2. Note the qualification in the latter
part of the section.

6 Const., Art. L. § 3. ¢ Const., Art. I. § 3.

7 Const., Art V. § 2.
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The Vice-President of the United States is President of
the Senate, but without a vote except in case of equal di-
vision. The Senate chooses its other officers, and also a
President pro tempore in the absence of the Vice-President,
or when he shall exercise the office of President.?

The times, places, and manner of holding elections for
senators and representatives shall be provided in each State
by the legislature thereof; but Congress may at any time
by law make or alter such regulations, except as to the

lace of choosing senators.?

It is provided by law that representatives in Congress-
shall be chosen in single districts ; ® and that the elections
shall take place on the Tuesday next after the first Monday
of November.‘x( Fmveneien-nre-filed. as oy bo-provided—

~hy statedams.d- All votes for representatives in Congress
must be by written or printed ballot, and all votes received

or recorded contrary to this provision are of no effect.®

For the election of senators it is provided that the legis-
lature of each State which is chosen next preceding the
expiration of the time for which any senator was elected
to represent such State in Congress, shall, on the second
Tuesday after the meeting and organization thereof, pro-
ceed to elect a senator.” If an election fails to be made
the first day, at least one vote is required to be taken every
day thereafter, during the session of the legislature, until
a senator is chosen.® An existing vacancy is filled at the
same time and in the same way ;* and a vacancy occurring
during the session is filled by election, the proceedings for,
which are had on the second Tuesday after the legislature
has organized and has notice of such vacancy.!

U Const,. Art L § 8. 2 Const., Art. 1. § 4.

3 Rev. Stat. U. S. (1878), § 23. 4 Rev. Stat. U. S. (1878), § 25.
$ Rev. Stat. U. S. (1878),§ 26. ¢ Rev. Stat. U. S. (1878), § 27.

T Rev. Stat. U. S. (1878),§ 14. 8 Rev. Stat. U. S. (1878), § 16.

* Rev. Stat. U.S. (1878),§ 16. 10 Rev. Stat. U. S. (1878), § 17.

W e Gayewos Te ' ﬁau,
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‘When Congress convenes, the President of the Senate
administers the oath to its members,! and takes charge of
the organization. The clerk of the next preceding House
of Representatives makes a roll of the representatives
elect, and places thereon the names of those persons, and
of those only, whose credentials show that they were regu-
larly elected in accordance with the laws of their States
respectively, or the laws of the United States.? In case
of vacancy in the office of clerk, or of his ahsence or dis-
ability, the sergeant-at-arms of the next preceding house
performs this duty; and, in turn, it may devolve upon the
doorkeeper in case of vacancy in the office of sergeant-at-
arms, or his absence or disability.® The clerk acts as
temporary presiding officer of the House until a speaker
is chosen. The Senate is supposed to have a presiding
officer at all times. :

Each house is judge of the elections, returns, and quali-
fications of its own members, and may determine the rules
of its proceeding, punish its members for disorderly be-
havior, and, with the concurrence of two thirds, expel a

 member.* Each house shall also keep a journal of its

proceedings,® and from time to time publish the same,
excepting such parts as in their judgment may require

1 Rev. Stat. U. S. (1878), § 28. 2 Rev. Stat. U. S. (1878), § 81.

8 Rev. Stat. U. S. (1878), §§ 32, 83.

4 This is a power that by common parliamentary law would exist
without being expressly conferred. It is “a necessary and incidental
power to enable the house to perform its high functions, and is neces
sary to the safety of the State. Itis a power of protection.” And
a member may be expelled for misconduct when away from the
house on duty as a committee-man, as well as for misconduct during
its sessions. Hiss v. Bartlett, 8 Gray, (Mass.) 468

6 Whether expunging a resolution, as was done by the Senate in
the case of the resolution of censure of General Jackson, is not a
violation of this provision, was much discussed in that case. Benton
Thirty Years’ View, ch. 150-161; Webster’s Speeches, iv. 259.
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secrecy, and the yeas and nays of the members of either
house on any question shall, at the demand of one fifth
of those present, be entered on the journal.

A majority of each house constitutes a quorum to do
business, but a smaller number may adjourn from day to’
day, and compel attendance of absent members. But o
neither house during the session of Congress shall without
the consent of the other adjourn for more than three days,
nor to any other place than that in which the two houses
shall be sitting.?

Senators and ‘representatives are paid by the United
States a compensation determined by law.? They also, )
in all cases except treason, felony, and breach of the peace,’ " "
are privileged from arrest during their attendance at the
sessions of their respective houses, and in going to and

-

-

1 Const., Art. L § 5.

2 Const., Art. L § 6.

8 Const., Art. I. § 8. The compensation of members of Congress
was first fixed by law at six dollars for each day’s attendance, and
six dollars for each twenty miles of the estimated distance by the
most usual road in going to, and returning from, the capital. This in
the case of senators was to be increased one sixth after March 4,
1795. 1 Stat. at Large (1789), p. 70. In 1796, the pay of senators
and representatives was equalized at six dollars per day, and six
dollars for every twenty miles’ travel. 1 Stat. at Large, 448. In 1816,
the per diem was changed to a salary of $1,600. 3 Stat. at Large,
267. The act for this purpose was repealed the next year. 3 Stat.
at Large, 345. In 1818, the compensation was fixed at eight dollars
a day, and eight dollars for every twenty miles’ travel. 3 Stat. at
Large, 404. In 1856, a salary of $3,000 was substituted for the per
diem compensation. 11 Stat. at Large, 48. In 1866, the salary was
increased to $5,000, and the mileage reduced to twenty cents a mile.
In 1878, the salary was increased to $7,600, and actual travelling ex-
penses were to be paid in lieu of mileage; but in 1874 the compensa-
tion was restored to what it was under the act of 1863. Laws of
1873-74, ch. 10; Rev. Stat. U.S. (1878), § 35. In 1816, 1866, and
1878, the increased compensation was made to date back to the com-
ing in of the Congress which granted 1t.

4
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returning from the same;! and for any speech or debate
in either house they shall not be questioned in any other
place.? 4

All bills for raising revenue must originate in the House
of Representatives, but the Senate may propose or concur
with amendments.® All other bills may originate indiffer-
 ently in either house, and any member of either house
may introduce bills under its rules.

No senator or representative shall, during the time for
which he was elected, be appointed to any civil office under
the authority of the United States which shall have been
created, or the emoluments whereof shall have been in-
creased, during such time; and no person holding any
office under the United States shall be a member of either
house during his continuance in office.4

The Veto Power. — The power to veto legislation, which
is conferred upon the President, makes him in effect a
third branch of the legislature. The power is legislative,

1 Const., Art. I. § 6. Holiday ». Pitt, 2 Strange, 985; Hoppin v.
Jenckes, 8 R. I. 468. This privilege is that of the house to enable
it to perform its functions with the aid of all its members, but it is
also the privilege of the people, as well as of the member himself.
Coffin ». Coffin, 4 Mass. 1.

2 Const., Art. I. § 6. It is held in England that the privilege
does not extend to the publishing by the member of his speeches.
The King v. Creevey, 1 M. & S. 273; The King v. Abingdon, 1 Esp
226. Compare Davison v. Duncan, 7 El. & Bl 229. But in this
country, where all debates are published by authority of law, the
rule, we should say, must at least cover the official publication. But
the privilege is confined strictly to what is said in the house or in
committee in the discharge of legislative duty. Coffin v. Coffin, 4
Mass, 1.

8 Const., Art. I. § 7. In this provision is incorporated a principle
of the English constitution, which requires all revenue bills to originate
in the House of Commons. As to what are revenue bills see May,
Const. Hist., chap. 7. The subject was much considered in debates
in Congress in the year 1872.

4 Const., Art. I. § 6.
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not_gxecutive, and the questions presented to his mind are (ﬁ e
precisely the same as those the two houses of Congress
must determine in passing a bill. Whether the proposed (i c.v s,
law is necessary or expedient, whether it is constitu- Trr e
tional, whether it is so framed as to accomplish its mtent, L /
and s0 on, are questions transferred from the two houses
to the President with the bill itself.

The Executive.— The executive power is vested in a
President, who holds his office during a term of four years,
and, together with a Vice-President, chosen for the same
term, is elected by clectors appointed in the several States
for the purpose.! No person except a natural-born citizen,
who has been fourteen years a resident within the United
States, and has attained the age of thirty-five, is now
eligible to the office of President? or of Vice-President.?

In case of the removal of the President from office, or
his death, resignation, or inability to discharge its powers
and duties, the same devolves on the Vice-President, and
Congress may by law provide for the case of removal,
death, or resignation, or inability both of the President and
Vice-President, declaring what officer shall then act as
President until the dlsablhty be removed or a President
elected.

1 Const., Art II. § 1; Amendment 12. The manner of making
choice, where no candidate has a majority of electoral votes, is
explained by this amendment.

2 Const., Art. II. § 1. 8 Const., Amendment 12.

4 Const., Art. II. § 1. If the Vice-President becomes acting Presi-
dent, he holds for the full term. Congress has provided by law
that in case of removal, death, resignation, or inability of both the
President and Vice-President, the office shall devolve upon one of
his constitutional advisers in the following order: Secretary of State,
Secretary of the Treasury, Secretary of War, Attorney-General,
Postmaster-General, Secretary of the Navy, Secretary of the Interior.
But the officer must be one who has been confirmed by the Senate,
and who is constitutionally eligible to the office of President. He
will hold until the disability is removed, or until the office is filled at
the regular election. — (Act of 1886.)
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The Judiciary. — The Constitution provides that tne
judicial power of the United States shall be vested in one
Supreme Court, and in such inferior courts as Congress may
from time to time ordain and establish.! The judges botb
of the Supreme and inferior courts hold their offices during
good behavior. As the Constitution does not determine
the number of the judges of the Supreme Court, the num-

. ber may be changed at pleasure, except that it cannot be

diminished so as to deprive a judge of his office. The
other courts exist at the will of Congress, and may be
changed and modified at discretion, subject to a like limita-
tion that a judge cannot be legislated out of his office while
the office itself remains.?

In a time of war, when portions of hostile territory are
in the military occupation of federal forces, the President as
commander-in-chief may appoint provisional courts for the
determination of controversies within such territory, and
the administration of justice.® But such courts, established
on foreign soil, are mere agents of the military power to
assist in preserving order and protecting the inhabitants
in their persons and property ; and they cannot adjudicate
upon questions of prize, or decide upon the rights of the
United States or of individuals.*

The territorial courts are not created by Congress under
the power conferred by the articles above referred to, but

1 Const., Art. III. § 1. The power “to constitute tribunals in-
ferior to the Supreme Court” is conferred upon Congress by Article I,
§8,cl9.

2 The legislative precedent is in favor of the power in Congress
to indirectly deprive judges of their offices by abolishing courts.
Reference is here made to the abolition of district courts when Mr.
Jefferson became President. There are state precedents of the same
sort.

8 Jecker v. Montgomery, 13 How. 498 ; The Grape Shot, 9 Wall
129. See Edwards v. Tanneret, 12 Wall. 446.

4 Jecker v. Montgomery, 13 How. 498.
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in the exercise of the general sovereignty of the United
States over the territory it may possess. The judges of
such courts may therefore be appointed for definite terms,
removable by the President.!

Upon judges as such no functions can be imposed except
those of a judicial nature. They cannot therefore be re-
quired to act as commissioners to determine questions
subject to the consideration and supervision of Congress
or of an executive officer;? or to make or review as ap-
praisers the assessments that have been made of property
for taxation;?® nor can they by virtue of equity powers
appoint officers to assess and collect taxes from municipal-
ities, even to pay judgments against such municipalities
standing on their own records.* When judicial authority
is conferred by law upon a court, it must be exercised by
the judges sitting and organized as a court, and not by
the judge out of court.®

1 American Ins. Co. v. Canter, 1 Pet. 511.

2 Note to Hayburn’s Case, 2 Dall. 409; United States v. Kerreira,
13 How. 40. The remark in the text has no reference to courts like
the Court of Claims, which, being a tribunal created to consider de-
mands against the government, may have its authority restricted to
any extent that seems wise.

8 Auditor of State v. Railroad Co., 6 Kans. 500. In Massachu-
setts it has been held that courts cannot be empowered to appoint
supervisors of election. Case of Supervisors of Election, 114 Mass.
247.

4 Rees v. Watertown, 19 Wall. 107 ; Heine ». Levee Commissioners,
1 Woods, 246; 19 Wall. 6565.

& Note by the Chief Justice to United States v. Ferreira, 13 How. 63

]
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CHAPTER IV.
THE POWERS OF CONGRESS.

Nutsonal Powers. —In any sovereign state, the law-mak-

‘ ing department is the repository of most power, and it is

also the most immediate representative of the sovereignty.
Not that the others are subordinate within their respective
spheres, but the exercise of governmental authority begins
with the making of laws, and the other departments exe-
cute and administer what the law-making department
enacts. For this reason the Constitution, in enumerating
the powers which shall be exercised by authority of the
general government, confers them in terms upon Congress.
But this in legal effect is conferring them upon the United
States, and by implication a corresponding executive and
judicial power is also given, though to a large extent the
exercise of these powers respectively is left to be provided
for in the discretion of Congress.

SectioN I.—Taxes, LoaNs, aND DEBTs.

The Power.—In the specific enumeration of national
powers, it is first declared that ¢¢ The Congress shall have
power 1o lay and collect taxes, duties, imposts, and ex-
cises, to pay the debts, and provide for the common de-
fence and general welfare of the United States; but all
duties, impusts, and excisés #hall be uniform throughout
the United States.”! Thus a power is conferred which is
essential to the maintenance of independent government,

1 Const., Art. L §8,cL L
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and the want of which was one of the principal causes of
the failure of the Confederacy. The purposes for which
the power may be exercised are also specified, but in such
general terms that they comprehend all the needs of gov-
ernment. The requirement of uniformity in the levy of
duties, imposts, and excises is an important limitation to
a power which otherwise might have been exercised par-
tially and oppressively.

Definition. — The word ¢¢ taxes,” in its most enlarged
sense, embraces all the regular impositions made by gov-
ernment upon the person, property, privileges, occupations,
and enjoyments of the people for the purpose of raising
public revenue.! As duties, imposts, and excises are laid

or imposed for this purpose, they are in a strict sense

L%

taxes, and no doubt might have been levied by the gov- -

ernment under that designation, without being here spe-
cifically mentioned. But as the term taxes is sometimes
used in contradistinction to these levies, it conduced to
-certainty to name them separately. It was also a con-
venience in view of the special rule which was prescribed
for their levy. The terms duties and imposts are nearly
synonymous, and are usually applied to the levies made
by government on the 1mportatlon or exportation of
commodities, while the term excises is applied to the
taxes laid upon the manufacture, sale, or consumption
of commodities within the country, and upon licenses to

RN

pursue certain occupations.? |
Taxes are distinguished from arbitrary levies in that -
they are laid according to some rule which apportions the -

burden between the subjects thereof. An exaction which
is made without regard to any rule of apportionment is

1 Mcntesq., Sp. of the L., b. 13, ¢. 1; Perry ». Washburn, 20 Cal.
818, 350; Hilbish v. Catherman, 64 Penn. St. 154, 169; Loan Associa
tion v. Topeka, 20 Wall. 856, 664 ; Opinion of Judges, 68 Maine, 530

2 Cooley on Taxation, 3.




56 CONSTITUTIONAL LAW.

therefore not a tax, and is not within the constitntional
authority of the government.?

The power to tax is an incident of sovereignty, and is
coextensive with the subjects to which the sovereignty ex-
tends. It is unlimited in its range, acknowledging in its
very nature no limits, so that security against its abuse is
to be found only in the responsibility of the legislature
which imposes the tax to the constituency who are to
pay it.? A people, however, in establishing their consti-
tution, and delegating to their representatives this power,
may impose at discretion limits to its exercise ; and many
effective limitations have been imposed in the constitutions
of the States.

The Power Discretionary. — As respects the kind of tax
that shall be laid, or the subjects upon which it shall be
imposed, every government will regulate its action accord-
ing to its own view of what will best accomplish the end,
and best subserve the general interest. Therefore, taxes
may be levied upon either land or personalfy to the exclu-
sion of the other, or upon 00ch txo_qg in preference to
either or both, or they may be collected in the form of du-
ties on imports or excises on domestic productions. The
United States for the most part has collected its revenues
from duties on imports, but at exceptional periods has
levied taxes on land, occupations, manufactures, incomes,

. deeds and other contracts, and many other subjects. The

basis of apportionment in the case of imports and excises
has sometimes been value, sometimes weight, quantity, or
quality, and sometimes other standards, while upon deeds

1 Sutton’s Heirs v. Louisville, 5 Dana, (Ky.) 28-31; Grim v. School
District, 57 Penn. St. 433.

2 Veazie Bank v. Fenno, 8 Wall. 633, 548; McCulloch ». Mary-
land, 4 Wheat. 316, 428; Howell v. State, 3 Gill, (Md.) 14; People ».
Brooklyn, 4 N. Y. 419; Pullen ». Commissioners, 66 N. C. 361; Tay-
lor v. Palmer, 31 Cal. 240; State ». Newark, 26 N. J. 519; Williams
v. Cammack, 27 Miss. 209, 219; Parham v. Justices, 9 Geo. 341, 352.



POWERS OF CUNGRESS. 57

and contracts the apportionment has been according to
uumber or importance, and the tax has been collected by
the sale of stamps. By the Constitution the United States
is precluded from laying any tax or duty on articles ex-
ported from any State.! The requirement that an article
intended for exportation shall be stamped, to prevent fraud
and secure the carrying out of the declared intent, is not
laying a duty, even though a small charge is made for the
stamp.? It would be otherwise if the stamp were required
for the purpose of revenue.®

The Purposes. — Constitutionally a tax can have no other
basis than the raising of a revenue for pubhc purposes,

Cpet

and whatever governmental exaction has not this basis is

tyrannical and unlawful. A tax on imports, therefore,
the purpose of which is, not to raise a revenue, but to dis-
courage and indirectly prohibit some particular import for
the benefit of some home manufacture, may well be  ques-
tioned as being merely colorable, and therefore not war-
ranted by constitutional principles. But if any income is

derived from the levy, the fact that incidental protection .

is given to home industry can be no objection to it, “for all
taxes must be laid with some regard to their effect upon
the prosperity of the people and the welfare of the coun-
try, and their validity cannot be determined by the money
returns. This rule has been applied when the levy pro-
duced no returns whatever; it being held not competent
to assail the motives of Congress by showing\ that the
levy was made, not for the purpose of revenue, but to an-
nihilate the subject of the levy by imposing a burden which
it could not bear.* Practically, therefore, a law purporting

1 Const., Art. 1. § 9, cl. 5. 2 Pace v. Burgess, 92 U. S. Rep. 372.

8 Almy v. California, 24 How. 169.

4 Veazie Bank v. Fenno, 8 Wall. 533. Mr. Justice Story, in his
Commentaries on the Constitution, asserts broadly that“ the absolute
power to levy taxes includes the power in every form in which it
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to levy taxes, and not being on its face subject to objec-
tion, is unassailable, whatever may have been the real
purpose. And perhaps even prohibitory duties may be
defended as a regulation of commercial intercourse.
Levies for Private Purposes. — Where, however, a tax is
avowedly laid for a private purpose, it is illegal and void.
The following are illustrations of taxes for private pur-
poses. A tax levied to aid private parties or corporations

“to establish themselves in business as manufacturers;! a

tax the proceeds of which are to be loaned out to individ-
uals who have suffered from a great fire; ? a tax to supply
with provisions and seed such farmers as have lost their
crons ; * a tax to build a dam which at discretion is to be
devoted to private purposes;* a tax to refund moneys to
individuals which they have paid to relieve themselves
from an impending military draft;® and so on. In any
one of these cases the public may be incidentally bene-
fited, but the incidental benefit is only such as the public
might receive from the industry and enterprise of individ-
uals in their own affairs, and will not support exactions
under the name of taxation.

But, primarily, the determination what is a public pur-
pose belongs to the legislature, and its action is subject to
no review or restraint so long as it is not manifestly color-

may be used, and for every purpose to which the legislature may
choose to apply it. It therefore includes the power to levy protec-
tive duties, though the duties may in effect be prohibitory.” — Story
on Const., § 965.

1 Loan Association v. Topeka, 20 Wall. 655, 663; Allen v. Jay,
60 Me. 124.

2 Lowell v. Boston, 111 Mass. 454.

8 State v. Osawkee, 14 Kans. 418.

4 Attorney-General v. Eau Claire, 37 Wis. 400.

§ Tysonv. School Directors, 51 Penn. St.9; Crowell ». Hopkinton,
46 N. H. 9; Usher v. Colchester, 33 Conn. 567 ; Freeland v. Hastings,
10 Allen, (Mass.) 670; Miller ». Grandy, 13 Mich. 540.
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able. All cases of doubt must be solved in favor of the
validity of legislative action, for the obvious reason that
the question is legislative, and only becomes judicial
when there is a plain excess of legislative authority. A U“““"‘"‘
court can only arrest the proceedings, and declare a ™
levy void, when the absence of public interest in the
purpose for which the funds are to be raised is so clear
and palpable as to be perceptible to any mind at first
blush.?
But sometimes the public purpose is clear, though the (r
P
(v ¢

[ AR

immediate benefit is private and individual. For example,
the government promises and pays bounties and pensions ;
but in every case the promise or payment is made on a
consideration of some advantage or service given or ren-
dered, or to be given or rendered, to the public, which is
supposed to be an equivalent; and the law for the pay-
ment has in view only the public interest, and does not .. .
differ in principle or purpose from a law for the payment
of salaries to public officers. The same is true where a
State continues the payment of salaries to officers who Sﬁ’
have become superannuated in its service. The question
whether they shall be paid is purely R(_)li_t_i,cal, and resolves
itself into this: whether the State will thereby probably
sccure better and more valuable service, and whether there-
fore it would be wise and politic for the State to give the
seeming bounty.?

Where a law for the levy of a tax shows on its face the /* ,
purpose to collect money from the people and appropriate
it to some private object, the execution of the law may be e
resisted by those of whom the exaction is made, and the

1 Broadhead v. Milwaukee, 19 Wis. 624, 652; Cheaney v. Hooser,
9 B. Monr. (Ky.) 830, 845; Booth v. Woodbury, 32 Conn. 118, 128;
Hammett v. Philadelphia, 65 Penn. St. 146; Tide Water Co. v. Coster,
18 N. J. Eq. 618.

2 Cooley on Taxation, 2d ed. 111.
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courts, if appealed to, will enjoin collection, or give rem-
edy in damages if property is seized. But if a tax law
on its face discloses no illegality, there can in general be

" no such remedy. Such is the case with the taxes levied

under authority of Congress; they are levied without any
specification of particular purposes to which the collections
shall be devoted, and the fact that an intent exists to mis-
apply some portion of the revenue produced, cannot be a
ground of illegality in the tax itself. In cases arising in
local government, an intended misappropriation may some-
times be enjoined ; but this could seldom or never happen
in case of an intended or suspected misappropriation by a
State or by the United States, neither of them being sub-
Joct to the process of injunction. The remedies for such
cases are therefore political, and can only be administered

" through the elections.
"\ Faxation of Government Agencies.— The power to tax,

)« ‘whether by the United States or by the States, is to be

\

construed in the light of, and limited by, the fact, that the
States and the Union are inseparable, and that the Con-
stitution contemplates the perpetual maintenance of each,
with all its constitutional powers, unembarrassed and unim
paired by any action of the other. The taxing power of the
federal government does not therefore extend to the means
or agencies through or by the employment of which the
States perform their essential functions, since, if these were
within its reach, they might be embarrassed, and perhaps
wholly paralyzed, by the burdens it should impose. ¢¢That
the power to tax involves the power to destroy; that the
power to destroy may defeat and render useless the power
to create; that there is a plain repugnance in conferring
on one government a power to control the constitutional
measures of another, which other, in respect to those very
measures, is declared to be supreme over that which ex-

1 Cooley on Taxation, 2d ed. 701, 724, 828.
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erts the contr( , — are propositions not to be denied. ' It
18 true that taxation does not necessarily and unavoidably
destroy, and that to carry it to the excess of destruction
would be an abuse not to be anticipated; but the very
power would take from the States a portion of *heir in-
tended liberty of independent action within the sphere
of their powers, and would constitute to the State a per-
petual danger of embarrassment and possible annihilation.
The Constitution contemplates no such shackles upon state
powers, and by implication forbids them.

The United States, therefore, cannot tax a state mu- U(SI Co
nicipal corporation or its resources,’ or the salary of a - . '
“State officer,® or the process of state courts,* or a railroad i
owned by a State,® and so on.® 'And on the other hand
a State cannot tax the salary or emoluments of federal .
officers,” or the bonds or other securities issued under the Trol
power to borrow money on the credit of the United States,®
or the revenue stamps or treasury notes issued by the
United States,’ or a bank created by the United States as
its fiscal agent,” and so on. But the sovereignty whose
means or agencies of government would be affected by the [}
tax might render it lawful by its assent, as has been done

1 McCulloch v. Maryland, 4 Wheat. 316, 431.

2 United States v. Railroad Co., 17 Wall. 322.

3 The Collector v. Day, 11 Wall. 118.

4 Warren v. Paul, 22 Ind. 276; Moore v. Quirk, 106 Mass. 49;
Union Bank ». Hill, 3 Cold. (Tenn.) 325.

5 Georgia v. Atkins, 1 Abb. U. S. 22.

6 Ward ». Maryland, 12 Wall. 418, 427 ; State v. Gustin, 32 Ind. 1;
Sayles v. Davis, 22 Wis. 226. .

7 Dobbins ». Commissioners, 16 Pet. 435.

8 Weston v. Charleston, 2 Pet. 442 ; Bank Tax Case, 2 Wall. 200.

9 Palfrey v. Boston, 101 Mass. 329 ; Montgomery v. Elston, 32 Ind.
27; The Bank v. The Supervisors, 7 Wall. 26.

10 McCulloch v. Maryland, 4 Wheat. 316, 368; Osborn v. Bank of
United States, 9 Wheat. 738. See United States ». Railroad Co., 17
Wall. 322.
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in some cases. The fact that the general government has
chartered and brought into existence a corporation with
stipulations in the charter whereby the United States may
have certain benefits from its use, does not exempt it from
state taxation,! but restrictions to prevent unjust discrimi-
nations might be imposed, as has been done in the case of
the existing national banks.

Direct Taxes.—1t is provided in the Constitution that
direct taxes shall be apportioned among the States accord-
ing to their gggx;esemm population.? What was meant
by direct taxes in this provision is not entirely clear.
Taxes are usually classed as direct when they are assessed
upon the persons, property, business, income, &c. of those
who are to pay them, and as indirect when they are levied
on commodities before they reach the consumer, and are
paid by those upon whom they ultimately fall, not as taxes,
but as a part of the market price of the commodity.®? But
it has been generally conceded that the term direct tax as
it is used in the federal Constitution had a more restricted
meaning, and was perhaps to be limited to capitation and
land taxes exclusively. A tax levied on carriages kept
for use is not a direct tax ;* and it is manifest that no ap-
portionment of such a tax by representative population
could possibly be just. The same ruling has been made
in the case of a tax on income,® and a tax on the circula-
tion of banks.® Succession taxes and all taxes of excise
would come under these rulings.

Collection. — The power to tax includes the power to
make use of all customary and usual means to enforce

1 Railroad Co. v. Peniston, 18 Wall. 5.

2 Const., Art. 1. § 2. See Art. 1. § 9, cl. 4.

3 1 Kent, 254 ; Story on Const., §§ 960-957.

4 Hylton v. United States, 3 Dall. 171.

5 Pacific Ins. Co. v. Soule, 7 Wall. 433.

6 Veazie Bank v. Fenno, 8 Wall. 633. The meaning of direct tax
is settled in Springer v. United States, 102 U. 8. Rep. 586.
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payment. But legislation must prescribe these means and
give full directions for their employment, and it is essential
to the validity of the proceedings that the statute in all
essential particulars shall be followed.!

Borrowing Money. — Congress is also empowered to bor-
row money on the credit of the United States.? This
power may be exercised directly, in the usual mode, but
the indirect method, of issuing government obligations for
debts or services, is equally admissible. And all such ob-
ligations are excepted from the state power to tax, since
otherwise they might be so burdened with taxation as to
render it impossible for the government to negotiate them
at all.®

Public Faith and the Public Debt. —In the Constitution
it was declared that ¢‘all debts contracted and engage-
ments entered into before the adoption of this Constitution
shall be as valid against the United States under this Con-
stitution as under the Confederation,” * This was perhaps
intended merely as a solemn assurance to public creditors
and the world that the public faith should be inviolably
kept by the United States under its changed government ;
but it might have had a special significance and impor-
tance had one or more of the States failed to adopt the
Constitution. In that event, although the general rule
would apply that a public corporation remains liable for
pre-existing debts notwithstanding the changes in its or-
ganization, or in its corporators, and notwithstanding any
loss of territory, yet it would have been easy to raise cav-
ils concerning it, had some States escaped the debt by re-
jecting the Union. It was therefore as politic as it was

1 Stead v. Course, 4 Cranch, 403; Williams v. Peyton, 4 Wheat. 77;
Parker v. Overman, 18 How. 137.

2 Const., Art. 1. § 8, cl. 2.

8 The Banks v. The Mayor, 7 Wall. 18; The Bank v. The Super

visors, 7 Wall. 26.
4 Const., Art. VI. cl. 1.

v
'u
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just to pledge the United States to the payment of the
whole debt, that no one might be encouraged to raise ques-
tions respecting it afterwards. A like pledge was made
in one of the amendments adopted after the close of the
great civil war. It was then declared that ¢ the validity
of the public debt of the United States, authorized by 1t ,
including debts incurred for payment of pensions and boan-
ties for services in suppressing insurrection or rebellion,
shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the
United States, or any claim for loss or emancipation of any
slave ; but all such debts, obligations, and claims shall be
held illegal and void.”? The prohibitory portion of this
provision was as unnecessary as the other for the purpose
of settling any principle. No nation can be expected to,
or does, make compensation for losses occasioned in war
to its enemies. It might be said, however, that slave
property of loyal and disloyal alike was destroyed by the
government under circumstances rendering the destruction
equivalent to an appropriation, and that the equitable
claim to compensation was such as should be respected.
But the prevailing view was that slavery was itself the
cause of the civil war, with all its losses and calamities,
and that its destruction was the destruction of a public
enemy, and no just claim could arise from it. The ex-
ample was therefore followed which was set at the Revo-
lution, of making no compensation for the incidental losses
of the war; and this was made impossible by expressly
prohibiting it.

SecrtoN II. — REGULATION OoF COMMERCE.

The Constitution. — It is further provided by the Consti-
tution, that Congress shall have power ‘¢ to regulate com-

1 Amendment 14.
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merce with foreign nations, and among the several States,
and with the Indian tribes.”!

Commerce. — The word commerce is not limited to traffic;
to buying and selling and the exchange of commodities ;
but it comprehends navigation also, and all that is in-
cluded in commercial intercourse between nations and
parts of nations in all its branches, and is regulated by
prescribing rules for carrying on that intercourse.? Navi-
gation and intercourse, therefore, upon the natural high-
ways by water is under the regulating control of Congress,
wherever it is not exclusively limited to a single State.?
So are transportation and intercourse by railroad between
different parts of the country; and it is therefore compe-
tent for Congress to provide that all railroad companies
may carry passengers, mails, and property over their roads,

boats, bridges, and ferries, on their way from one State to

another, and receive compensation therefor, and may con-
nect with other roads so as to form continuous lines for the
transportation of the same to their places of destination ;
also to provide for the construction of bridges over naviga-
ble rivers between States, and to provide that the bridges
when constructed shall be free for the crossing of all trains
of railroads terminating on the sides of the rivers respec-
tively.* Congress may also regulate communication by tele-
graph between the States, and where a State has given
exclusive privileges which would preclude free intercourse,
it may under this power and the power to establish post-
offices and post-roads, provide for the construction of com-
peting lines. These powers ¢ kéep pace with the progress

1 Const., Art. 1. § 8, cl. 8.

3 Gibbons v. Ogden, 9 Wheat. 1, 189 ; Passenger Cases, 7 How. 283;
Henderson v. New York, 92 U. S. Rep. 2569; Pensacola Tel. Co. v.
West., &c. Tel. Co., 96 U. S. Rep. 1, 9.

8 Gibbons v. Ogden, 9 Wheat. 1.

4 Railroad Co. v. Richmond, 19 Wall. 584.

b
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of the country, and adapt themselves to the new develcp:
ments of times and circumstances. They extend from the
horse with its rider to the stage-coach, from the sailing
vessel to the steamboat, from the coach and the steamboat
to the railroad, and from the railroad to the telegraph, as
these new agencies are successively brought into use to
meet the demands of increasing population and wealth.
They were intended for the government of the business to
which they relate, at all times and under all circumstances.
As they were intrusted to the general government for the
good of the nation, it is not only the right but the duty of
Congress to see to it that intercourse among the States
and the transmission of intelligence are not obstructed or
unnecessarily encumbered by state legislation.” !

Commerce between States. — To constitute commerce be-
tween States it is essential that it be not confined to one
State exclusively, but concern more than one.? The ordi-
nary trade of a State, the local buying, selling, and ex-
change, the making of contracts and conveyances, the
rules for the regulation of local travel and communication,
and all the infinite variety of matters which are of local
interest exclusively, are left wholly to the regulation of
state law. The commerce of a State which Congress may
control must in some stage of its progress be extra-terri-
torial. It can never include transactions wholly internal,
between citizens wholly of the same community, or extend
to a polity and laws whose ends and purposes and opera-
tions are restricted to the territory and soil and jurisdiction
of such community. Nor can it be properly concluded,
because the products of domestic enterprise in agriculture
or manufactures or in the arts may ultimately become the
subjects of commerce outside the State, that the control of

1 Pensacola Tel. Co. v. Western, &c. Tel. Co., 96 U. S. Rep. 1, 9.
2 Gibbons v. Ogden, 9 Wheat. 1, 189; The Passaic Bridges, 8 Wall
782. Compare Lord ». Steamship Co., 102.U. S. Rep. 641.
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the means or the encouragements by which enterpiise is
fostered and protected is implied in this important grant
of power.! Therefore Congress cannot legislate for the
regulation of commerce on a stream whoge nayigable waters
are exclusigglz_ within the li;z_l‘i»t‘:g_of a State, and which
does not, by connecting with other waters, form a contin-
uous highway over which commerce is or may be carried
on with other States or with foreign countries.? It is
otherwise, however, with a river which, though wholly
within a State, forms, with the lake into which it runs, a
highway for inter-state commerce ; and the regulations may
extend to the vehicles of commerce which are used upon
‘the river exclusively, but deliver merchandise upon the
vessels navigating the lake,® So a law of Congress which
undertakes to regulate the sale of an article within a State,
and to impose penalties for preparing, offering for sale; or
selling it, except after it has been subjected to a prescribed

1 Veazie v. Moor, 14 How. 568, 574. It is well said in this case
that “ a pretension as far-reaching as this would extend to contracts
between citizen and citizen of the same State, would control the pur-
suits of the planter, the grazier, the manufacturer, the mechanic, the
immense operations of the collieries, the mines and furnaces of the
country ; for there is not one of these avocations the results of which
may not become the subjects of foreign commerce, and be borne,
either by turnpikes, canals, or railroads, from point to point within
the several States, towards an ultimate destination. Such a preten-
sion would effectually prevent or paralyze every effort at internal
improvement of the several States; for it cannot be supposed that
the States would exhaust their capital and their credit in the con-
struction of turnpikes, canals, and railroads, the remuneration de-
rivable from which, and all control over which, might be immediately
wrested from them, because such public works would be facilities for
commerce which, whilst availing itself of these facilities, was un-
questionably internal, although immediately or ultimately it might
become foreign.”

% Veazie v. Moor, 14 How. 568.

8 The Daniel Ball, 10 Wall. 5567 ; Withers v. Buckley, 20 How 84;
The Bright Star, 1 Woolw. 266 ; The Montello, 20 Wall. 430.
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test as a prctection against explosions, is inoperative within
state limits.? ,

Commerce with Indian Tribes.—1It is immaterial to the
power of Congress over commerce with an Indian tribe that
the tribe resides within the limits of a State.? The power
of regulation may extend to the prohibition of all inter-
course except that carried on under license,® and at the dis-
cretion of Congress the prohibition may no doubt be
made total.

. »  Embargo. — At one notable period in the history of the
~ country it was deemed wise to lay an embargo upon all

commerce with Great Britain and France, as a means of
obtaining redress against unfriendly action on their pait,
under which the commerce of the country was being seri-
ously crippled. The embargo act was contested as uncon-
stitutional. It was said that it was not a regulation of
commerce, but a total destruction of commerce, and there-
fore not warranted by the power now under consideration.
The act was nevertheless sustained in the District Courts.!
The purpose was to protect and save commerce, not to
destroy it. - As an embargo is coinmonly intended to be
hurtful to another nation, and is likely to be followed by
hostilities if redress is not obtained, it would seem to be
justified under the war power also. But the power that
controls commerce must from the very nature of things
include the power to restrict and limit, — to prohibit as to
certain things, and to suspend altogether when for the
time it seems wise. Itis a sovercign power, and therefore
knows no limit.

1 United States v. DeWitt, 9 Wall. 41.

2 United States v. Holliday, 3 Wall. 407; Worcester v. Georgia,
8 Pet. 515 ; Johnson v. McIntosh, 8 Wheat. 543; Jackson v. Goodell,
20 Johns. (N. Y.) 188.

3 United States v. Cisna, 1 McLean, 254.

4 United States v. The William, 2 Am. Law Jour. 256 ; Wheeling
Bridge Case, 18 How. 421, 439.
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The Power Exclusive.—The mere existence of this
power in Congress does not necessarily exclude the States
from all authority whatever which might affect the ccm-
merce falling within the control of Congress, provided no
actual legislation of Congress is interfered with. Some
regulations of minor importance it is usual to leave exclu-
sively to the States; such, for example, as the regulation

of pilots and the pollggg_gf ‘harbors into which foreign
and inter-state commerce is brought. So where foreign

commodities are brought within a State and sold for reta T_\] ‘
trade between local merchants and consumers, they then -

become subjects of local commerce, and the control of
Congress passes to the State. But in respect to the
commerce that properly falls within the control of Con-
gress, its authority is necessarily exclusive so far as it is
exercised, and it is competent fo;'cag'ress to extend its
regulations to the most minute particulars. The lines of
distinction between congressional and state jurisdiction
will be best understood by a reference to the leading cases.

The State of New York granted to Robert Fulton and
his associates, in consideration of the valuable service
rendered in bringing the steamboat into practical use, the
exclusive right to navigate the waters of the State with
vessels propelled by steam for a series of years. The act
was held void so far as concerned the waters which consti-
tuted the highways of foreign and inter-state commerce.!

The State of Maryland passed an act requiring importers
of goods to take out a license and pay a license fee there-
for. But this, whether regarded as the imposition of a
tax, or a mere regulation, imposed a restraint, condition,
or burden upon engaging in foreign commerce, and was

therefore an encroachment upon the powers of Congress."

No more important regulation can well be imposed than
that of taxation, and a taxation of the importer because

1 Gibbons v. Ogden, 9 Wheat. 1. See Ferry Co. v. Pennsylvama.
114 U. S. Rep. 196 ; Brown v. Houston, 114 U. S. Rep. 622.
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of his business as importer is manifestly equivalent to a
tax on the business itself.?

The State of Pennsylvania imposed a tax to be paid
by railroads upon freights taken up within the State and
ed out of it, and taken up without the State and
brought within it. This was a tax upon inter-state com-
merce, and was pronounced invalid accordingly.?

The State of New York required every master of a vessel
bringing passengers from other countries, and landing them
within its limits, to pay to the State a certain sum per
head for every such passenger. This requirement was
clearly within the principle of the cases above referred to,
and was also held unauthorized.® The State might never-
theless require a report from masters of vessels of the
names, &c. of passengers brought by them; this being
only a proper police regulation.*

The State of Alabama passed an act requiring the
owners of steamboats navigating the waters of the State,
before the boat should leave the port of Mobile, to file a
statement with the probate judge of Mobile County, setting
forth the names, residence, and interests of the owners.
This was held invalid so far as it related to vessels en-
rolled and licensed for trade under the laws of Congress.®
1 Brown v. Maryland, 12 Wheat. 419, 437 ; Low ». Austin, 18 Wall.
29. But articles imported may be taxed after they have passed from
the hands of the importers, even though they remain in the original
package. Waring v. The Mayor, 8 Wall. 110. See Welton v. Mis-
souri, 91 U. S. Rep. 276. A state tax on a bill of lading of goods
transported on the high seas is a regulation of commerce, and void.
Almy v. California, 24 How. 169,

2 Case of State Freight Tax, 16 Wall. 232.

8 Passenger Cases, 7 How. 283.

¢ New York v. Miln, 11 Pet.103. See this case examined and criti-
cised in Henderson v. New York, 92 U. S. Rep. 269 ; and see also
Head Money Cases, 112 U. S. Rep. 680, and People v. Compagnie,
&c., 108 U. S. Rep. 69, which follow the case cited in the last note.
5 Sinnot v. Davenport, 22 How. 227. See Foster v. Master, &c.,
94 U. S. Rep. 246; Steamship Co. v. Port Wardens, 6 Wall. 31.

—
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‘The State of Louisiana enacted a law to compel &
carriers of passengers to provide equal and impartial ac-
commodations to those applying for carriage, irrespective
of race, color, or previous condition. So far as this ap-
plied to vessels transporting passengers from Louisiana
into other States, it was held inoperative.! A like de-
cision was made in respect to a statute of Missouri which
imposed a license tax on those who within the State dealt
in goods, wares, and merchandise not the growth, produce,
or manufacture of the State, while imposing no correspond
ing tax on those who dealt in goods, wares, and merchan
dise which were the growth, production, or manufacture o
the State.?

The particular statement of these cases will suffice fc
our purpose.

‘Where state legislation is in its essence and of necessit,
a regulation of foreign or inter-state commerce, and ther
fore of national importance, it is an encroachment upo
the power of Congress over the subject, and is therefort:
void, even though Congress may never have legislate
upon the subject.® By refraining from action Congress i
effect adopts as its own regulations those which the com
mon law, or the civil law where that prevails, has provide
for the government of such business, and those which th
States, in the regulation of their domestic concerns, hav
established affecting commerce, but not regulating it withi
the meaning of the Constitution. In fact, congressiona
legislation is only necessary to cure defects in existin
laws, as they are discovered, and to adapt such laws t
new developments of trade.* Inaction by Congress i
equivalent to a declaration that the commerce under i

1 Hall v. DeCuir, 95 U. S. Rep. 485. A
3 Welton v. Missouri, 91 U. S. Rep. 2765.
3 Welton v. Missouri, 91 U. S. Rep. 27¢
¢ Hall v. DeCuir, 95 U. S. Rep 485, 490.
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control shall remain free and untrammelled.! Therefore
tate legislation which undertakes to prohibit the driving
r conveying of Texan, Indian, or Mexican cattle into the
tate during certain seasons of the year, is void though
nflicting with no act of Congress.? So is legislation
oid which provides for the appointment of a state com-
issioner who is to satisfy himself whether or not any
assenger (not a citizen) ‘¢ who shall arrive in the State
from any foreign port or place is lunatic, idiotic, deaf,
dumb, blind, crippled, or infirm, and is not accompanied
by relatives who are able and willing to support him,
or is likely to become a public charge, or has been a
pauper in any other country, or is from sickness or disease
& public charge or likely soon to become so, or is a con-
victed criminal, or a lewd or debauched woman”; and
who shall prevent any such person from landing unless the
master, or owner, or consignee of the vessel shall give a
bond in each case to save harmless every county, city, or
town of the State against any expense incurred for the
relief, support, or care of such person for two years
thereafter. Such legislation is well characterized by the
federal Supreme Court as ‘“most extraordinary,” not
only as it assumes control over an important branch of
foreign intercourse, with regulations nearly prohibitory,
and intermeddles with matters which are properly the sub-
ject of treaty stipulations with foreign countries, but also
as undertaking to confer despotic powers upon the com-
missioner, making him witness, judge of last resort, and
officer to execute his own judgments.® So an act which
imposes a burdensome and almost impossible condition on
the shipmaster as a prerequisite to his landing his passen-
gers, with an alternative payment of a small sum of money

1 Welton v. Missouri, 91 U. S. Rep. 275, 282.
2 Railroad Co. v. Husen, 95 U. S. Rep. 465.
8 Chy Lung v. Freeman, 92 U. S. Rep. 276.
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for each of them, is void, as being a tax on the shi;ﬂ
owner for the right to land his passengers, and in effect a
tax on the passenger himself.!

In the cases above mentioned, the state legislation in-
vaded a domain which is appropriated exclusively to the
national power. But the regulation of the internal police
of the State is with equal exclusiveness left to the States,
80 far as its rules will operate only within its own limits,
even though indirectly foreign and inter-state commerce
may be affected by it.? Therefore a state law granting
to a state corporation the exclusive right for a term of]
years to control the slaughtering of cattle in and near to
one of its cities, and requiring that all cattle and othe
animals intended for sale or slaughter in that district sha!
be brought to the yards and slaughter-houses of the co!
poration, and authorizing the corporation to exact certai
prescribed fees for the use of its wharves and for eac
animal landed or slaughtered, may be maintained as a sta
regulation of police.® So the regulation of the sale of i
toxicating drinks within a State belongs to the State itself,
and it may require the taking out of a license as a con
tion to the dealing in intoxicating drinks, whether of honje
or foreign production, or may prohibit the sale of su
drinks as a beverage, including those imported after the¢y
have passed from the hands of the importer and become a
part of the general merchandise of the State.* So it is cotp-
petent to require railroad companies to advertise annu
and adhere through the year to a tariff of fares.® Mangy
other cases of regulation will be hereafter referred to.

1 Henderson v. New York, 92 U. S. Rep. 2569.

2 Purvear v. Commonwealth, 5 Wall. 475 ; United States v, DeWift.
9 Wall. 41; Sherlock v. Allen, 93 U. S. Rep. 99.

3 Slaughter House Cases, 16 Wall. 36.

4 License Cases, 5 How. 504; License Tax Cases, 56 Wall. 462

6 Railroad Co. v. Fuller, 17 Wall. 560. o
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Concurrent Jurisdiction. — An example of state regula-
tion on a subject which may at the discretion of Congress
be brought within its control, is to be seen in the state
- pilot laws and harbor regulations. These have been rec-
‘ognized and their validity sustamed from the organization
of the government.! The States may also pass quaran-

" tine laws for their own protection against the introduction

of disease from other States or foreign countries ;2 but the
power that controls the foreign and inter-state commerce
of the country must undoubtedly have the authority to
take this subject under its control as a part of its com
mercial regulations.

Bridges, Dams, and Ferries. —In general, every State
establishes, regulates, and improves the highways within
its own limits at discretion, and this is as true of highways
by water as it is of any others. Sometimes the regulations
go to the extent of establishing practical monopolies; as
in case of provisions in the lumber regions of the coun-
try, under which rafting companies are empowered to take

.~ control of all logs thrown into a public stream, and raft

\." \,\‘.'*v a

them to their destination, as the owners may direct. The
States may also establish ferries across navigable waters,
and require the owners of ferry-boats to take out license
for running them, and pay fees therefor.® So the States
may cause the navigable streams within their limits to be
improved, and impose tolls on those making use of them to
defray the expense.* But when a stream in its natural state
ccnstitutes a highway for foreign or inter-state commerce,

1 Cooley ». Wardens, &c., 12 How. 299 ; The James Gray v. The
John Fraser, 21 How. 184 ; Steamship Co. v. Joliffe, 2 Wall. 450.

2 License Cases, 5 How. 504, 832; Railroad Co. v. Husen, 95 U.S.
Rep. 465. See Wilson v. McNamee, 102 U. S. Rep. 572.

8 United States ». The James Morrison, Newb. Adm. 241; Conway
v. Taylor, 1 Black, 603; Ferry Co. v. East St. Louis, 107 U.S. Rep. 365.

4 Palmer v. Cuyahoga Co., 3 McLean, 226 ; McReynolds v. Small-
house, 8 Bush, (Ky.) 447; Kellogg v. Union Co., 12 Conn. 7.
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1t is, as we have already seen, to be considered as consti-
tuting a part of the navigable waters of the Union, and as
such it is subject to the superior regulation and control of
the United States.! A State may authorize the bridging

e
of a river constituting a part of the navigable waters of
the Union, even though the bridge may to some extent be
an impediment to commerce which is carried on upon the
river under the protection of federal law.2 But to justify
such a bridge, its advantages to the general business of
the country must be so great as to overbalance the incon-
venience ; and when such appears not to be the case, the
bridge may be abated as a nuisance under the judgment of
a competent court.® Nevertheless, even after a bridge
has thus been judicially condemned, Congress in its plenary
power over the subject may take away the grounds for its
removal as an impediment to commerce, by declaring it
a lawful structure.*

State Duties on.dImports and Exports. — Further to pre-
clude interference with the control by Congress over com-
merce it is declared by the Constitution that no State shall,
without the consent of Congress, lay any imposts or duties
on imports or exports, except what may be absolutely
neoessary for executing its inspection laws.® 1t seems
that the imports here intended are imports from foreign
countries only,® but it is believed that a State cannot levy
a tax upon property because of the intent of the owner to

1 As to what are navigable waters of the United States, see Will-
8)n v. Blackbird Creek Marsh Co., 2 Pet. 245 The Daniel Ball, 10
Wall. 567 ; The Montello, 20 Wall. 430

2 Gilman v. Philadelphia, 3 Wall. 713 ; Jolly v. Terre Haute Bridge
Co., 8 McLean, 237 ; Silliman ». Bridge Co., 4 Blatch. 74, 395.

8 Wheeling Bridge Case, 13 How. 518.

4 Wheeling Bridge Case, 18 How. 421.

8 Const., Art. L § 10, cl. 2.

8 Woodruff v. Parham, 8 Wall. 128. See Almy v. California, 24
How. 169 ; Brown v. Houston, 114 U. S. Rep. 622.
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export it tu another, or discriminate in taxation between
articles intended for consumption within the State and
those sold to be taken into another.!

Tonnage Duties.— The States are also forbidden, with-
out the consent of Congress, to lay any duty of tonnage.?
It is, therefore, not competent to levy dues upon vessels
measured by their capacity,® nor indeed any dues at al
which are imposed upon the vessels as instruments of com-
merce, or are levied for the mere privilege of trading to a
port.* But owners of vessels may be taxed by the State
for their interests in them as prop_er , by the same stand-
ards employed in other cases.® Wharfg_ge dues are not

nnage.®

Preferences. —An important restriction is imposed upon
the power of Congress in the provision that ¢‘ no prefer-
ence shall be given by any regulation of commerce or rev-
enue to the ports of one State over those of another; nor
shall vessels bound to or from one State be obliged to
enter, clear, or pay duties in another.”” The provision is
plain, simple, and just, and requires no comment.®

Possession of Imported Goods. — Goods imported but not
yet delivered to the importer are in the custody of the

1 Jackson Iron Co. v. Auditor-General, 32 Mich. 488.

2 Const., Art. L. § 10, cl. 3.

3 Cannon v. New Orleans, 20 Wall. 577 ; State Tonnage Tax Case,
12 Wall. 204 ; Inman Steamship Co. v. Tinker, 94 U. S. Rep. 238.

4 Steamship Co. ». Port Wardens, 6 Wall. 31; Peete v. Morgan,
19 Wall. 581 Wheelmg, &c. Transp. Co. v. Wheeling (Sup. Ct. U. S.),
8 Reporter, 417.

5 Peete v. Morgan, 19 Wall. 681. Only, however, where they have
their home situs. St. Louis v. Ferry Co., 11 Wall. 423.

6 Packet Co. ». Keokuk, 96 U. S. Rep. 80; St. Louis v. Ferry
Co., 11 Wall. 423 ; Packet Co. v. Catlettsburg, 105 U. S. Rep. 559.

7 Const., Art. 1. § 9, cl. 6.

8 It was somewhat considered in the Wheeling Bridge Case, 18
How. 421.
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United States, and process from state courts will not reach
them. They can only be delivered to the person entitled
to receive them under the laws of Congress.!

SecrioN ITI. — NATURALIZATION.

The Constitution.— Congress is further empowered ¢ to
establish an uniform rule of naturalization.”* Naturali-
zation is the act by which the rights, privileges, and im
munities of citizenship are conferred upon a person born
an alien. There is no doubt that, when Congress has pre-
scribed a rule, its power is exclusive, since any regulation

- ,235} hY

by a State, not in force in every other State, would break ¢ .«

the rule of uniformity.? The States have, therefore, by
their assent to this provision, made Congress the exclu-
a_y_adepomtary of the power to confer citizenship.®

Yo

A citizen, in the full acceptation of that term, may be o ;o

said to be a member of the civil state entitled to all its

privileges. The principal differences in privilege between s

an alien and a citizen consist in these : — the former when
he resides in the country is there by sufferance merely ; he
cannot own real estate therein, and he cannot exercise po-
litical rights.” But these differences do not always exist:
the States of the Union recognize fully the right of aliens
to reside within their limits without hindrance, and in
many States they are permitted freely to hold, convey, and
transmit to their descendants real estate. No less than
twelve of the States also permit aliens, after a short resi-
dence therein, and after declaring their intention to become
citizens, to exercise the elective franchise. When an alien
is thus given the privilege permanently to reside within a

' 1 Harris v. Dennie, 8 Pet. 292. 2 Const., Art. I. § 8, cl. 4.

8 Chirac ». Chirac, 2 Wheat. 259; Houston ». Moore, 5 Wheat.
1, 48; Thurlow ». Massachusetts, 5 How. 504 ; Smith ». Turner, 7
How. 283.

4 United States v. Villato, 2 Dall. 370.
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State, and to hold property of all kinds therein, and tw
exercise the privilege of suffrage, the distinction in right
and privilege and immunity between him and a citizen is
not very plain. Indeed, as the suffrage would seem peculi-
arly to belong to citizens, and as the voter for representa-
tives in the state legislature may vote for representatives
in Congress also,! it would seem that there might be some
question whether a State could confer upon an alien this
high privilege. It is a question, however, which has never
been made. One privilege, at least, the State could not
confer upon an alien. Without the power of naturaliza-
tion she could not give him as a citizen a title to all those
privileges and immunities of citizens of the several States

which the federal Constltutlon ggarantees ‘and secures.?

SecrioN IV.— BANKRUPTCY.
The Constitution. — Congress may also establish ‘¢ uni-

form laws on the subject of bankruptcy throughout the

United States.”® This is a power which Congress may or
may not exercise, and when it abstains from doing so, the
States are at liberty to legislate on the subject. Never-
theless their legislation must yield to the uniform laws
whenever Congress shall see fit to pass them.* The power
of Congress extends to voluntary as well as ).gvolunta.ry
bankruptcy ; and though formerly merchants and traders
alone were subjected to the bankrupt laws, it is com-
petent for Congress to bring all persons within their pur-
view.b ‘

Exemptions. — A bankrupt law may recognize and give

1 Const., Art. I. § 2, cl. 1. 2 Const., Art. IV. § 1, cl. 1.

8 Const., Art. I. § 8, cl. 4. . _

¢ Sturges v. Crowninshield, 4 Wheat. 122; Ogden v. Saunders,
12 Wheat. 213; Baldwin v». Hale, 1 Wall. 228 Ex parte Eames, 2
Story, 322.

8 Re California Pac. R. R. Co., 3 Sawyer, 240; Re Silverman,
1 Sawyer, 410; 2 Abb. U. S. 243.
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to those who become subject to its provisions the benefit i

of the exemption laws of the States in which they re-
spectively Teside, and the fact that these differ in liberality
is not to be regarded as depriving the bankrupt law of the
character of uniformity.! Indeed, this is a just and equal
rule, since the bankrupt’s debts are contracted on the
understanding that he is entitled to the exemptions pro-
vided by the laws of his own State, and creditors cannot
complain when he is allowed them.

SecrioN V.—TaE CURRENCY.

Coining . Money and regulating its Value. — Among the
most important of the powers conferred upon Congress is
that ¢¢ to coin money and regulate the value thereof and
of foreign coin.” ? This power would seem to be made

P

‘L‘ Suese

‘ srend)

exclusive by the further provision that no State shall &.. . ..

¢¢ coin money,” or *‘ make anything but gold and silver a
tender in payment of debts.”® The general purpose in-
tended to be accomplished by these provisions was, to
confer upon Congress the power of general regulation of
the currency of the country, with a view to uniformity.
To coin money is to stamp pieces of metal for use as a
medinm of exchange in commerce, according to fixed
standards of value. When money is thus coined and

1 Re Smith, 2 Woods, 458 ; Re Affold’s Estate, 16 Am. Law Reg.
624. There are other decisions on the subject, and some of them
are in conflict. See Re Deckert, 10 Bank. Reg. 1; Re Shipman, 14
Bank. Reg. 570.

2 (Const., Art. I. § 8, cl. 5.

8 Const., Art. I1.§ 10, cl. 1. Practically, the power is made exclusive,
though doubtless the States might legislate on the subject of legal
tender, if at any time the legislation of Congress should be found not
fully to cover the subject. And possibly a State might establish stand-
ards differing from those fixed by Congress, for the discharge of
contracts subsequently made within the State. But when Congress
alone can coin money and regulate its value it is difficult to under
stand how this can be.

*-
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standard exists, it would by force of these facts become a
lawful tender; but where money is coined of two or more
metals, it is usual to restrict the legal tender quality of the
baser metal to small sums, as has been done with silver,
copper, and nickel coins in this country.
v+ Legal Tender Paper.—1t has been decided that Con-
\" " gress has power to make treasury notes a legal tender in
n the payment of debts previously as well as subsequently
contracted. It is not agreed from what clause or portion
of the Constitution thlS power is derived ; and as the legal
tender act was passed during the existence of a civil war
which put the existence of the Union in peril, some jurists
have been inclined to justify the exercise of the power as
they would any other act made imperative by the extreme
eXigencies of war. But a power whose justification rests
upon n(gﬁsity can never be restricted to any one period
or exigency; and from the nature of the justification it
must rest in the discretion of Congress, to be exercised
whenever in its opinion the need is sufficiently urgent. In
the law it is declared that ¢¢ United States treasury notes
shall be lawful money” ;2 as though the making them with
the legal tender quality was the coining of money; but
there is nothing in thedebates attending the making and
adoption of the Coustitution, or in contemporary history,
which would lead to the belief that the phrase ¢‘to coin
money ” was undnrstood in a broader sense than is above
expressed. Gt opaid iS5 - P ES T
Changing Values.—Under the power to l;gggl_a.te, the
legal value may be changed at discretion. As the relative

1 Legal Tender Cases, 12 Wall. 457, overruling Hepburn ». Gris-
wold, 8 Wall. 602 ; Legal Tender Case, 110 U. S. Rep. 421.

2 Rev. Stat. U. S. (1878), § 3588. See Trebilcock ». Wilson, 12
Wall. 687, 695, per Field, J.; and more particularly the opinion of
Bradley, J., in Legal Tender Cases, 12 Wall. 6564.
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values of the different metals change from time to time, it

becomes necessary to employ this power with a view to

uniformity in standards, since otherwise the coin of least

intrinsic value in proportion to its legal rating would in

time drive the other from circulation. Any considerable

change in the legal standards for any other reason is not

to be expected, and, as it would operate to change the value % Y““ (

of all existing credits, would be tyrannical. |
Dues to the States. — The States, in the exercise of their

own sovereignty, will determine for themselves in what

currency they will collect their taxes, and the act making

treasury notes a legal tender can have no application as

between a State and those upon whom the State imposes

pecuniary burdens for its own necessary purposes.! And

private parties in their contracts may stipulate in what

currency they shall be discharged, and the courts will en-

force the stipulation.? And, on common-law principles, a

tender in whatever passes current as money in the business

transactions of the day is a sufficient tender, if not ob-

jected to by the creditor at the time the tender is made.?

Section VI. —BrLLs or Crepir.

Prokibition. — The States are also prohibited to ‘‘ emit
bills of credit.” This inhibition was in furtherance of the
same general policy which took from the States the power ¢
to coin money and restricted their power over the legal
tender. Previous to the Revolution, the Colonies from
time to time had issued paper obligations, promising to
pay to the holders certain definite sums of money, and had
put these in circulation as money among the people. These

1 Lane County v. Oregon, 7 Wall. 71.
2 Brownson v. Rodes, 7 Wall. 229 ; Butler v. Horwitz, 7 Wall. 258 «
Trebilcock v. Wilson, 12 Wall. 687.
8 Warren v. Manis, 7 Johns. (N. Y.) 476; Snow v. Perry, 9 Pick
(Mass.) 540 ; Wheeler v. Knaggs, 8 Ohio, 169.
[}
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were bills of credit, based on the credit of the Colony
issuing them ; and they had had when issued an invariable
tendency to depreciation and to the dishonor of the public
credit. The Constitutional Convention, and the people in
adopting their work, agreed that the States should surren-
der the power to repeat this painful history. The pro-
hibition, however, does not go so far as to preclude the
States from chartering banks of issue; for to ‘¢ emit bills
of credit ” the State itself must put them out on its own
credit. _

Definition. — By bill of credit, then, is meant a bill
issued by the State, involving the faith of the State, and
designed to circulate as money on the credit of the State,
in the ordinary uses of business.! And the bills of a bank
chartered by the State are not bills of credit in this sense,
even though the State is sole stockholder in the bank,? or
though the State has pledged its credit for their payment
in case the bank shall fail to do so.?

SectioN VII. — WEIGHTS AND MEASURES.

Standards. — Congress is further empowered ¢ to fix
the standard of weights and measures.”* When this
power is exercised it is exclusive, or there would be no
¢¢ gtandard.”

SecrioN VIII. — COUNTERFEITING.

Congress may also ¢ provide for the punishment of coun-
terfeiting the securities and current coin of the United
States.”

¢¢ This power,” it has been said, ¢ would naturally flow
a8 an incident from the antecedent powers to borrow money

1 Craig v. Missouri, 4 Pet. 410 ; Woodruff v. Trapnall, 10 How. 109
2 Briscoe v. Bank of Kentucky, 11 Pet. 257.

3 Darrington v. State Bank, 13 How. 12.

¢ Const., Art. T § 8, cl. 5. 5 Const, Art. I. § 8, cl. 6.
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and regulate Mge; and, indeed, without it those
powers would be without any adequate sanction.”?! It
would also naturally include the punishment of uttering
and publishing the forged securities and coin, and the
having them in possession for that purpose; and such has
been the practical construction. Nevertheless, the States
may punish these acts, as offences against themselves.?

SecrioN IX.— PosT-OFFICES AND PosT-ROADS.

The Constitution. — Congress is further given power
““to establish post-offices and post-roads.” Every road

within a State, including ra.llroads, canals, turnpikes, and {vi¢

navigable waters, existing or created within a State, be-
comes a post-road when by or by the action of the

ost-oﬁice department provision1s made for the transporta-
tion of the mail upon or over it. Whether by the power
to establish post-roads any more was intended than a

power to designate or point out what roads shall be mail r

roads, and the right of way along them when so desig- *
nated, has always been and is still made a question. Many
statesmen and jurists have contended that the power com-
prehends the laying out and constructing any roads which
Congress may deem proper and needful for the conveyance
of the mails, and the keeping them in due repair for the

purpose.® This last view has been acted upon by Congress
in some instances. The power to establish post-offices’ /.~ -

includes everything essential to a complete postal system "' i

under federal control and management, and the power to
protect the same by providing for the punishment as
crimes of such acts as would tend to embarrass or defeat

1 Story on Const., § 1123.

2 Fox v. Ohio, 6 How. 410, 433. See United States ». Marigold,
9 ITow. 560; Moore v. Illinois, 14 How. 13.

8 Sec 1 Kent, 268, and note; Story on Const., §§ 1128-1150, and
notes; Wheeling Bridge Case, 18 How. 421; Dickey v. Turnpike
(0., 7 Dana, (Ky.) 113
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_ the purpose had in view in their establishment. And what.

v ever place is officially kept as a place of deposit of mail-

.~ able matter is a post-office, though it be merely a desk or a

T trunk or box carried about a house or from one building
to another.!

SecrioN X.— CoPYRIGHTS AND PATENTS.

The Constitution. — Congress is further empowered *¢ to
promote the progress of science and useful arts by se-
curing, for limited times, to authors and inventors, the
exclusive right to their respective writings and discov-

- eries.” 2 TUnder this power, exclusive copyrights are
C(\w\-v\‘”granted for a term of years to the authors, inventors,
designers, or proprietors of books, maps, charts, pictures,
prints, statues, models, etc., and exclusive rights to make,
use, and vend new inventions. Acts of Congress under-
taking to secure exclusive rights in the use of registered
trade-marks have recently been held void, as not being
within this grant of power.® The same cases hold that
Congress cannot pass such acts under its power to regulate
commerce with foreign nations and among the several
States and with the Indian tribes; at least, if such laws
are general in their operation, and not limited to the com-
merce over which Congress is given control.
Common-Law Rights. — An author has in the United
States no exclusive property in a published work except
under the federal laws.* But the common law protects
him against the unauthorized publication of his manu-
scripts and letters.®

1 Thuited States v. Marselis, 2 Blatch. 108.
2 Const., Art. 1. § 8, cl. 8.

8 United States v. Steffens, 100 U. S. Rep. 82. How far photo-
graphs may be copyrighted, see Lithograph Co. v. Sarony, 111 U. S.
Rep. 53.

4 Wheaton v. Peters, 8 Pet. 591.
5 Wheaton v, Peters, 8 Pet. 591, 657; Bartlett v. Crittenden, 5§
McLean, 82; Pope v. Curl, 2 Atk. 342.
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The Power Plenary. — The power to legislate on the
subject of patents is plenary, and may be exercised in the
passage of either general or special laws.! But such law
have no extra-territorial effect whatever.? 2\,3

SectioN XI. — Piracies, FELONIES ON THE HicH SEAS, ETC.

Punishment. — Congress is further empowered ‘“ to de-
ﬁne and punish piracies and felonies committed on the hlgh
* geas, and offences against the law of nations.” Piracy is
universally understood in the law of nations as robbery Qu.c -
or a forcible depredation on the high seas, antmo furands.

It is the same offence at sea with robbery on land,? and a

statute for the punishment of piracy, ‘¢ as defined by the

law of nations,” is sufficient without further definition,! )
But the manifest purpose of this provision is to empower @, £
Congress to provide for the punishment as crimes of all

such infamous acts committed on the high seas as consti-

tute offences avamst the United States or against all na-
tions.* But robbery committed on a ship belongmg to
subjects of a foreign state, by one not a citizen of the
United States, is a crime only against such foreign state,

and not punishable in the courts of the United States.® )
By high seas is intended all tide-waters below low-waterj’-;” @
mark.?

(fm. .

<

1 Evans v. Eaton, Pet. C. C. 322; Bloomer v. Stolley, 6 McLean,
168; Blanchard v. Sprague, 2 Story, 164; Blanchard’s Factory v.
Warner, 1 Blatch. 258,

2 Brown v, Duchesne, 19 How. 183.

8 ] Kent, 183 ; 4 Bl Com. 71-73.

¢ United States v. Smith, 5 Wheat. 1563. See United States v. Brig
Malek Adhel, 2 How. 210.

§ 1 Kent, 188.

¢ United States v. Palmer, 3 Wheat. 610; United States v. Kessler,
Baldw. 15, 22.

7 United States v. Pirates, 56 Wheat. 184; United States v. Wilt
herger, 5 Wheat. 76, 94.
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SectioNn XII. — WaAR.

The Constitution. — It is further provided that Congress
shall have power ‘‘to declare war, to grant letters of
marque and reprisal, and make rules concerning captures
on land and water.” !

Definition.— War is said to be ¢¢ that state in which a
nation prosecutes its right by force.”? It may exist with-
out being declared, through the hostile acts of a foreign -

mwy T " power, or through armed insurrection, and may then be
A\w? L Ww recognized and repelled by the President as commander-in-
r‘cv '.« “ chief of the army and navy.? The power to grant letters

‘/\ “uv of marque and reprisal is included in the power to declare

war; but there is a propriety in granting it specifically,
since they are sometimes issued with a view to obtain
redress for some national injury without resort to further
hostile measures. Until rules are made concerning cap-
tures and confiscations, no private citizen can enforce rights
of forfeiture, either with or without judicial assistance.*
But as a legitimate means of prosecuting war the property
of a belligerent may be seized and confiscated, and dis-
posed of absolutely at the will of the captor.® And this
right exists in favor of the United States in respect to its
citizens engaged in rebellion against its authority.® So as
a war measure the slaves of persons in rebellion may be
given their freedom.” When war exists the government

1 Const., Art. I. § 8, cl. 11.

2 The Prize Cases, 2 Black, 635, 666.

3 The Prize Cases, 2 Black, 635, 668.

4 Brown v. United States, 8 Cranch, 110.

& Miller v. United States, 11 Wall. 268 ; Tyler v. Defrees, 11 Wall
831.

¢ The Prize Cases, 2 Black, 635, 673; The Grape Shot, 9 Wall,
129, 132.

7 Slabach v. Cushman, 12 Fla. 472 ; Dorris v. Grace, 24 Ark. 326;
Weaver v. Lapsley, 42 Ala. 601; Hall ». Keese, 31 Texas, 504.
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possesses and may exercise all those extrcme powers ‘L_,/}ﬁ*:""
which any sovereignty can wield under the rules of war
recognized by the civilized world ; and among these is the Beg i
power to acquire territory, either by conquest or by treaty,! L;zuu%
to create military commissions for the trial of military and Caa**
other offences in districts where the civil law is displaced — _
by warlike operations, and to establish provisional courts “+*
in conquered territory.® But there is and can be no power, ., . ..
to displace the guaranties and protections of the Constitu- va EV
tion where the civil courts are discharging their functions f v w%'j,\
and can enforce them.* L pmet

Armies. — Congress may also ‘‘ raise and support ar

mies ; but no appropriation of money to that use shall be %
for a longer term than two years.,”® The purpose of VJ
this restriction i;)o put it out of the power of the execu- Punt*

o

tive to keep on fgot a standing ariny, when in the opinion

of the legislature it is not needful.® Who shall compose U&'w Lo
these armies, and how they shall be raised, must be deter- . !
mined by law. Minors may be enlisted without the con-
sent of their parents or guardians when the law fails to
require such consent,” and all persons capable of perform- (ot
ing military duty, irrespective of age or of previous ex-
emptions, may be compelled to do so under laws for the
parpose.®

1 Awmerican Ins. Co. v. Canter, 1 Pet. 611, 542.

2 Ex parte Milligan, 4 Wall. 2.

3 Jecker v. Montgomery, 13 How. 498; The Grape Shot, § Wall.
129.

4 Ex parte Milligan, 4 Wall. 2.

§ Const., Art. 1. § 8, cl. 12.

¢ Story on Const., § 1188. The same end is accomplished in Great
Britain by passing mutiny laws only from year to year.

7 Ex parte Brown, 5 Cranch, C. C. 5564; United States v. Bain-
bridge, 1 Mason, 71.

8 It was 80 held in the Confederate States, where the question
would be the same. Ex parte Coupland, 26 Texas, 386 ; Barber v
Irwin, 34 Geo. 27 ; Ex parte Tate, 39 Ala. 254.

Biviens
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” Navy. — Congress may also ‘¢ provide and maintain a
. /lnavy.”! What has been said respecting armies applies
WJ\: . equally here. The powers of enlistment and conscription

(et are the same, but conscription must operate under pre-
scribed and impartial rules: the impressment of seamen,
formerly practised in England, is not admissible in this

R country.?

Military Law. — Congress may also ‘‘ make rules for the
W government and regulation of the land and naval forces.” ?
" These rules must not be inconsistent with the proper au-
, -* (thority of the President as commander-in-chief of the army
" and navy, which, being conferred by the Constitution, can-

C\w

?n» - not be taken away by Congress.
N Jl[dma. — Congress may also *‘ provide for calling forth
¢t othe militia, to execute the laws of the Union, suppress
v\é“ » 4
R .~ Insurrections, and repel invasions. The militia consists
s of those persons who under the law are liable to perform

?  military duty, and who are enrolled and officered so as to
M be ready for service when called upon; and they are state
forces until actually called info the service of the Union.
v Congress may confer upon the President the power to call
them forth, and this makes him the exclusive judge when
the exigency has arisen for the exercise of the authority,
. and renders one who refuses to obey the call liable to pun-
~  ishment under military law.® The President may make
his requisition directly upon the executive of the State, or
upon the militia officers.®
Congress may also ¢ provide for organizing, arming, and
disciplining the militia, and for governing such part of
them as may be employed in the service of the United
1 Const., Art. I. § 8, cl. 13.
2 Cooley, Const. Lim., 4th ed., 367.
8 Const., Art. I. § 8, cl. 14. See In re Griner, 16 Wis. 423,
4 Const., Art. L. § 8, cl. 15.

& Houston v. Moore, 5 Wheat. 1; Martin v. Mott, 12 Wheat. 19.
6 See cases cited in last nnte.
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States, reserving to the States respectively the appoint-
ment of th the officers, and the authonty of training the mi-
litia accordmg to the discipline prescr 1bed"5y Congress.” !
But though the States have the appointment of the officers,
the bodies of militia called into the service of the United
States are subject not only to the orders of the President
as oommander-in-chief but also to those of any officer out-
ranking their own, who may, under the authority of the
commander-in- cluef, be placed over them. An army ob ..
tained by conscription is not the n:ilitia, though conscripted
from it.?

State Power Subordinate.— The intent of the foregoing . &)
provisions is to render the federal government supreme in I e
all that pertains to war, with subordinate authority in the ~" """
States. This is made more apparent by a subsequent pro- Stat. o
vision that no State shall enter into any treaty, alhance, e
or confederation, or grant letters of marque  and reprisal ; 8
and by still another, which declares that no State mthout
the consent of Congress shall keep troops or ships of war )
in time of peace, enter into any agreement or compact w1th Cm et
another State, or with a foreign power, or engage in war
unless actually invaded, or in such imminent danger as
will not admit of delay.* By troops here are meant a |- ‘,
standing force, in distinction to the militia which the States 5"“ :
are expected to enrol, officer, equip, and instruct.® The
agreements and compacts which may be entered into with , i
the consent of Congress differ from the treaties, alliances, ¢ v' )
and confederations which are absolutely forbidden, in this: ...
that the latter are made for perpetuity or for a consider-
able time, and generally have successive execution, while
the former are made for temporary purposes, and are per-

X

,(v/'

1 Const., Art. I. § 8, cl. 16.

2 See the discussion in Kneedler v. Lane, 45 Penn. St. 238.

3 Const., Art. L. § 10, cl. 1. ¢ Const., Art. I. § 10, cl. 8.
8 See Luther v. Borden, 7 How. 1.
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fected in their execution once for all.! An attempt by a
State to deliver a fugitive from justice to a foreign sov-
ereignty, in response to a demand therefor, would be an
attempt to perfect and perform an agreement, and is there-
fore unauthorized.?

SectioN XIII. — CEDED DisTRICTS.

The Constitution. — Congress is further empowered ¢ to
exercise exclusive legislation in all cases whatsoever over
such district, not exceeding ten miles square, as may by
cession of particular States and the acceptance of Congress
become the seat of the government of the United States,
and to exercise like authority over all places purchased
by the consent of the legislature of the State in which
the same shall be, for the erection of forts, magazines,

; arsenals, dock-yards, and other needful buildings.”

District of Columbia. —The cession contemplated by
this clause was afterwards made by the legislatures of
Maryland and Virginia, and Congress, as the legislature of
the Union,* assumed the exercise of exclusive legislation
over it, but creating municipal governments with limited
powers. This exclusive legislation over people who have

no voice in the selection of legislators is inconsistent
.. with the right of self-government, on the recognition of

which American institutions rest, and, like the control over
territories, must be regarded as one of the necessary ex-
ceptions to which, in their application, such general prin-
ciples are subject.® In respect to a portion of this territory
Congress has relinquished its jurisdiction by retroceding
it to Virginia, and for a time it gave to the remainder a
territorial government. But the power in Congress thus

1 Holmes v. Jennison, 14 Pet. 540, 572.

$ Holmes v. Jennison, 14 Pet. 540. 3 Const., Art. I. § 8, cL 17,
¢ Cohens v. Virginia, 6 Wheat. 264, 424.

§ Loughborough v. Blake, 5 Wheat. 317, 322.
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to delegate its general legls]at.we authority has been de- 6) -t
nied, with much apparent reason.!

Eaxclusive Jurisdiction. — A power of exclusive legisla-
tion carries with it exclusive jurisdiction,® and therefore ,
the States cannot take cognizance of acts done in places e -
thus acquired by the United States, and the inhabitants of .~
those places cease to be inhabitants of the State, and can
no longer exercise any civil or political rights under the
laws of the State.® But state jurisdiction is not excluded
over territory held or acquired by the United States with-
out the consent of the State within which it lies.*

4/; Hiead”
gu//-t;—-l [N
— &Ll

SectioN XIV.— TREASON.

Punishment. — Congress is further empowered ¢ to de-
clare the punishment of treason; but no attainder of trea-
son shall work co corruption of blood, or forfeiture, except
during the life of the person attainted.”® By this last )
clause the cruel feature of the old law, which punished the [ ae?
traitor in the persons of his descendants, was forever
precluded.®

SecTioN XV, — NON-ENUMERATED AND IMPLIED POWERS.

General Powers. — Congress is further empowered *¢ to B
make all laws which shall be necessary and proper for ) (r
carrying into execution the foregoing powers, and all other

1 Roach v. Van Riswick, Sup. Ct. Dist. Columbia, 20 Alb. Law
Jour. 433.

2 United States v. Cornell, 2 Mason, 60.

3 Commonwealth ». Clary, 8 Mass. 72; Sinks v. Reese, 19 Ohio,
N. 8.808. Compare Railroad Co. ». Howe, 114 U. S. Rep. 525.

4 People v. Godfrey, 17 Johns. 225.

5 Const., Art. ITL. § 3. See United States v. Greathouse, 2 Abb.
U. S. 864; Bigelow v. Forrest, 9 Wall. 339 ; Miller v. United States,
11 Wall. 268. .

8 Forfeiture, except during the life of the person attainted, was
abolished in England by Stat. 3 & 4 Wm. IV. c. 108.
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92 CONSTITUTIONAL LAW.

powers vested by this Constitution in the government of
the United States, or in any department or offiger thereof.” !
The import of the clause is, that Congress shall ‘have all
e incidental and instrumental powers necessary and
proper to carry into execution all the express powers.
It neither enlarges any power specifically given, nor is it
a grant of any new power to Congress, but it is merely a
declaration, for the removal of all uncertainty, that the
means for carrying into execution those otherwise granted
are included in the grant.? The grant of the principal
must include the necessary and proper incidents without
which the grant would be ineffectual. It would be as un-
desirable as it would be impracticable to enumerate all the

. Ieans by the use of which the powers expressly conferred

‘shall be exercised, since what may be suitable and proper
means at one period may be wholly unsuitable and inef-
fectual at another period, under conditions which had not
been anticipated, and thus the iron rule of limitation to
means specified would defeat the grant itself. The clause
above recited distinctly negatives any suggestion that

‘so unwise and impracticable a restriction was intended.

Those who made the Constitution, conferred upon the
government of their creation sovereign powers; they pre-
scribed for it a sphere of action, limited, indeed, as respects
subjects and purposes, but within which it should move
with supreme authority, untrammelled except by the re-
straints which were expressly imposed, or which were
implied in the continued existence of the States and of
free institutions. But there cannot be such a thing as a
sovereign without a choice of the means by which to exer-
cise sovereign powers.

In any particular in which the powers of the United
States are contemplated, the necessity for the exercise of
incidental powers is apparent. Congress, as a means to

1 Const., Art. I. § 8, cl. 18. t Story on Const., § 1243.
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the collection of its revenues, provides for the seizure, sale,
or confiscation of property ; in its regulation of commerce,
builds light-houses and removes obstructions from harbors ;
in establishing post-offices, prescribes the rates of postage,.
provides for the appointment of postmasters and other
agents, for the free delivery of postal matter, and for the

s

Qo iis 1<

0 o

sale and payment of postal money orders, &c. But what-

ever may be the power it exercises in these and other
cases, it must provide against its being rendered nugatory,
and its purpose thwarted, by enacting laws for the punish-

ment of those who commit acts which tend to obstruct, .
defeat, or impair the force of their due execution, or who :

neglect duties essential to the accomplishment of the ends
designed.! Without these and similar incidental powers,
the government would be as completely without the means
of perpetuating its existence as was the Confederation
itself.

The necessity that shall justify the making of particular
laws is not an absolute necessity, but. Congress may make

(g0

any law, not by the Constitution expressly or impliedly -

prohibited, which it shall deem conducive to the execution
of any express power.? It may therefore charter a na-
tional bank as a necessary and useful instrument in the
fiscal operations of the government.? It may give a prefer-.

ence to the demands of the United States in case of insol- W37 ' .

vent estates.* It may provide for the punishment of acts
which interfere with, obstruct, or prevent navigation, though ,
done on land.* And Congress is of necessity the exclusive

1 United States v. Bevans, 3 Wheat. 336.

2 Legal Tendér Cases, 12 Wall. 457, 639; Martin v. Hunter, 1
‘Wheat. 304.

8 McCulloch v. Maryland, 4 Wheat. 316, 413; Osborn v. United
Blates Bank, 9 Wheat. 738.

4 United States v. Fisher, 2 Cranch, 358.

6 United States v. Coombs, 12 Pet. 72.
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judge of what is needful and proper, when the means choseu
conduce to the end and are not forbidden.!

Internal Improvements.— How far Congress as an inci-
dent to powers expressly granted has a right to appro-
priate money or public lands to what are called internal
improvements within the States, has been the subject of

ok earnest discussion, almost from the foundation of the gov-

ernment, and is even now not authoritatively determined.
It is for the most part conceded that such appropriations
may be made for the improvement of the navigable wa-
ters which constitute highways of foreign and inter-state
commerce, and the harbors which are important to such

- cgmmerce, and to build breakwaters, light-houses, and
rpiers; but it is contended by some that Congress may

also assist in the making or improvement of highways,
railroads, and canals, existing or authorized under state
‘,authonty To some extent such assistance has been given

P (\/v in money, but to a much greater extent in lands, and
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the question of right, like that of protective duties, has
always been treated as exclusively political.?

Alien and Sedition Laws.—Two noted instances of
the exercise of implied powers in the early history of the
, country led to much earnest and excited discussion of the
theory of the Constitution, and to bitter and dangerous
controversies respecting it. The first was in the Alien
Law, so called,® which authorized the President to order
out of the country such aliens as he should deem danger-
ous to the peace and safety of the United States, or should
have reasonable grounds to suspect to be concerned in any
treasonable or secret machinations against the govern-
ment, and imposed severe penalties for disobedience to

_—

1 McCulloch v. Maryland, 4 Wheat. 316,413 See Anderson v.
Dunn, 6 Wheat. 204.

2 Story on Const., ch. 26 and notes.

8 Act of June 25, 1798.



POWERS OF CONGRESS. 95

the order. The other was in the Sedition Law,! which
declared it to be a punmm fine and
imprisonment, for any persons unlawfully to combine and
conspire together with intent to oppose any measure or
measures of the United States, &c., or with such intent
to counsel, advise, or attempt to procure any insurrection,
unlawful assembly, or combination, or to write, print,
utter, or publish, or cause or procure to be written, &c.,
or wilfully to assist in writing, &ec., any false, scandalous,
and malicious writings against the government of the
United States, or cither house of Congress, or the Presi-
dent, with intent to defame them, or to bring them into
contempt or disrepute, or to excite against them the hatred
of the people, or to stir up sedition, or to excite any un-
lawful combination for opposing or resisting any law, or
any lawful act of the President, or to resist, oppose, or
defeat any such law or act, or to aid, encourage, or abet
any hostile designs of foreign nations against the United
States.? Prosecutions were had under this last law, and
it was sustained by the judiciary, but the prosecutions had
the effect to excite a violent public clamor throughout the
country, and were held up to the people as attempts to
stifle constitutional discussion, and to prolong the ascen-
dency of the party in power, by holding the threat of pun-
ishment over the heads of those who would vigorously
assail its conduct, measures, and purposes.®

Resolutions of *98. — These laws were the immediate
incitement to the Kentucky and Virginia Resolutions of
1798-9, passed by the legislatures of those States respec-
tively. The Virginia Resolutions, after avowing a firm
attachment to the Constitution, and a determination to
support it, declare that the legislature ¢ views the powers

1 Act of July 14, 1798. 2 Story on Const., § 1293.
8 The prosecutions under the Sedition Law are given in Wharton’s
Btate Trizls.
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of the federal government as resulting from the compact to
which the States are parties, as limited by the plain sense
and intention of the instrument constituting that compact,
ag no further valid than they are authorized by the grants
enumerated in that compact, and that, in case of a deliber-
ate, palpable, and dangerous exercise of other powers not
granted by the said compact, the States, who are the parties
thereto, have the right and are in duty bound to interpose
for arresting the progress of the evil, and for maintaining
within their respective limits the authorities, rights, and
liberties appertaining to them.”! Of the Kentucky Reso-
lutions there were two sets, the first of which, after declar-
ing that the Constitution was a compact between the States
and the government founded by it, proceeded to assert
that ¢¢ this government, created by this compact, was not
made the exclusive or final judge of the extent of the pow-
ers delegated to itself, since that would have made its dis-
cretion, and not the Constitution, the measure of its powers,
but that, as in all other cases of compact among parties
having no common judge, each party has an equal right to
judge for itself as well of infractions as of the mode and
measure of redress.”? The second, passed in the follow-
ing year, declared that a nullification by the States of all
unauthorized acts done under color of the Constitution is
the rightful remedy.?

The Alien and Sedition Laws were temporary, and soon
expired, and it has long been settled that there must be and
is within the federal government authority to decide finally
upon the extent and scope of its powers. The judicial
decisions to this effect are numerous,* and the practice of

1 Elliott’s Debates, iv. 628, where Madison’s report on the Reso-
lutions is also published.

2 Elliott’s Debates, iv. 540. 3 Elliott’s Debates, iv. 544.

¢ Martin v. Hunter’s Lessee, 1 Wheat. 304, 334; Cohens v. Vir-
ginia, 6 Wheat. 264; Chisholm v. Georgia, 2 Dall. 419; Ableman v
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the other departments, and of the States also, is in accord
with them.

SecTION XVI. — RESTRICTIONS ON THE POWERS OF
CONGRESS.

Implied Restrictions.— In the preceding chapter allusion
has been made to certain restrictions on the powers of
Congress, which are implied from the division of powers as
between the nation and the States, and as between the
several departments of the natlonal ‘government. First,
that it must not exercise the powers, or any portion thereof, ]3
conferred by the Constitution on the executive or the ]udl-
ciary ; and, second, that it must not t_encroach upon the
sphere of sovereignty which by the Constitution is left in |
or assigned to the States. Some others will now be §lec
mentioned.

1. No legislative body can delegate to another depart- :
ment of the government, or to any other authority, the p_, .. =
power, either generally or specially, to enact laws. The, . .« 1"‘“" '
reason is found in the very existence of its own powers. {.¢°
This high prerogative has been intrusted to its own wis- ™
dom, judgment, and patriotism, and not to those of other
persons, and it will act witra wvires if it undertakes to
delegate the trust, instead of executing it.! But this
principle does not preclude conferring local powers of gov- Loe
ernment upon the local authorities, according to the imme- .- -
morial practice of.our race and country,? nor the giving to

/_«'

Booth, 21 How. 506 ; Tarble’s Case, 13 Wall. 397. There was always
a dispute whether the “nullification ” intended by the Kentucky and
Virginia Resolutions was anything more than a resort to such means
of redress as were admissible under the Constitution, and to an
amendment of that instrument if needful.

1 Locke on Civil Government, § 142 ; Barto ». Himrod, 8 N. Y. 483;
Rice v. Foster, 4 Harr. 479 ; Cooley, Conet. Lim., 4th ed., 141-152.

2 Durach’s Appeal, 62 Penn. St. 491 ; Mills v. Charleton, 20 Wis,
416; People v. Kelsey 34 Cal. 470; People v. Hurlbut, 24 Mich. 44

7
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\va the territories a general authority to legislate on their own
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affairs. It is competent also, and sometimes necessary,
to confer authority on the e tive or the judiciary to
determine in what cases a particular law shall be applied.

»RFor example, the act of Congress suspending the privilege

N

of the writ of habeas corpus during the late civil war did

not declare a general suspension, — which would have

been entirely needless, and therefore an act of tyranny, —

but it empowered the President to exercise his judgment,

and supersede the writ in particular cases, as he might
deem the public interest to require. A similar discretion-

ary power is conferred upon the President, or upon one

-of the heads of department, in many cases.

5. 2. No legislative body under its general authority can

pass any act which shall limit or be derogatory to the au-
t.honty of its sucocessors. If one legislature could in any
degree limit the power of its successors, the process might
be repeated from time to time, until the State would be
stripped of its legislative authority, and of the sovereignty
itself. It is for this reason that a State can pass no irre-
pealable law ; for an irrepealable law must necessarily re-
move Jomething from the reach of subsequent legislation.?

. Every legislative body is to make laws for the public

" gbod, and not for the benefit of individuals; and it is to

make them aided by the light of those general principles
which lie at the foundation of representative institutions.
Here, however, we touch the province of legislative dis-
cretion. 'What is for the public good, and what is required
by the principles underlying representative government,
the legislature must decide under the responsibility of its
members to their constituents.

Cross ». Hopkins, 6 W. Va. 823; Stone v. Charlestown, 114 Mass. 214 ;
and many cases collected in Cooley, Const. Lim., 4th ed., 141-162,
where the validity of local option laws is discussed.

1 1 Bl. Com. 90; Bloomer v. Stolley, 6 McLean, 161.
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Express Restrictions. — Those express restrictions upon
the powers of, Congress which are intended for the protec-
tion of personal rights and liberties, it will be more con-

" venient to refer to hereafter, in connection with other
protections. The following are some which concern gen-
eral policy.

Slave Trade. — Congress was forbidden, though in ob-
scure language, to prohibit the importation of slaves prior
to the year 1808.! The forbidden power was exercised as
woon as this time had expired.

Titles, Presents, &c. — The granting of titles of nobility
is prohibited.? Their inconsistency with republican insti-
tutions, based upon perfect equality of rights, was so
manifest as to render the prohibition an important security.
It is also provided, that no person holding an office of
profit or trust under the United States shall, without the
consent of Congress, accept any present, emolument,
office, or title of any kind whatever, from any king, prince,
or foreign- state. A wise jealousy of foreign influence in
the affairs of government will amply justify this provision.®

1 Const., Art. 1. § 9, cl. 1. $ Const., Art. 1. § 9, cl. 8.
% Story on Const., § 1352
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CHAPTER V.

THE POWERS OF THE EXECUTIVE.

Commander-in- Chief. — The President is Commander

. in-Chi®f of the army and navy of the United States,

and of the militia of the several States when called into
actual service.! This important power is confided to him
to be exercised in his discretion, but it is expected to be
exercised through the War Department, and not by taking
command in the field, or by any personal direction of
armies.? As commander, while war prevails the President
has all the powers recognized by the laws and usages of
war, but at all times he must be governed by law, and his
orders which the law does not warrant will be no protec-

“tion to officers acting under them.® An example is where

he appoints an unlawful military commission, which pro-
ceeds to try and punish offenders against the law.* The
power to declare war being confided to the legislature,
he has no power to originate it, but he may in advance
of ite declaration employ the army and navy to suppress
insurrection or repel invasion.®

The Cabinet.— The President may require the opinion
in writing of the principal officer in each of the executive
departments upon any subject relating to the duties of

1 Const., Art. IL. § 2.

2 United States v. Eliason, 16 Pet. 291.
8 Little v. Barreme, 2 Cranch, 170.

4 Milligan v. Hovey, 3 Biss. 13.

8 The Pize Cases, 2 Black, 635, 668.
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their respective offices.! The Constitution is silent respect-
ing the convenihg of these officers as a council; but
custom sanctions it, and it is usual for the President to
call them together and act upon their joint advice on all
important matters coming within his cognizance. The
heads of departments do not act independently of the
President, except in such cases as the law may specially
provide for, nor are they responsible to Congress; but
they are executive agents, and any official act done by '
any one of them is, in contemplation of law, done by the
President himself, and the responsibility is upon him.?
The responsibility, however, is only political ; the Pres-
ident cannot be called to account in prosecutions, civil or
criminal, impeachment alone excepted.®* In customary
language the heads of department collectively are spoken

‘Lv :

of as the Cabinet; but a cabinet council, not created or '

required by the Constitution or by law, can only be an
advisory body, which the President will convene or consult
in his own discretion.

«Reprieves_and _Pardons.— The President has power to
grant reprieves and pardons, for offences against the
United States, except in cases of impeachment.* There
are several ways in which this power may be exercised : —
1. A pardon may be given to a person under conviction "
by name ; and this will take effect from its delivery, unless
otherwise provided therein. 2. It may be given to one

or more persons named, or to a class of persons by q,,

description before conviction, and even before prosecution

1 Const., Art. II. § 2. These departments are created by law, and
are increased as the exigencies of the public service seem to require.

2 Parker v. United States, 1 Pet. 203; Wilcox v. Jackson, 13 Pet.
4908 ; Unrited States ». Eliason, 16 Pet. 201; United States v. Freeman,
3 How. 6566; Marbury v. Madison, 1 Cranch, 137. But this is other
wise as to any duties imposed by law on heads of the departments
specially. . Kendall v. United States, 12 Pet. 524.

8 Durand v. Hollis, 4 Blatch. 451. ¢ Const., Art. IT. § 2.
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begun. Such a pardon is rather in the nature of an am.

nesty or act of oblivion or forgiveness, blotting out the

supposed offence, and relieving the parties from all actual

or supposed criminality. 8. It may be given by general

.} proclamation, forgiving all persons who may have been

_+ guilty of the specified offence, or offences,! and in this

casc the pardon takes effect from the time the proclamation

“fx is signed.? 4. It may in any of these ways be made a

pardon on conditions to be first performed, in which case

it has eflfect only on performance; or on conditions to be

. thereafter performed, in which case a breach in the condi-

Qf* tion will place the offender in the position occupied by

him before the pardon was issued.®! The power to pardon

- includes the power to reduce or commute the punishment,

*  but not to substitute one of a different nature.* A reprieve

(~ ' is a withdrawal or withholding of punishment for a time

~ ,after conviction and sentence, and is in the nature of a

oo " atay of execution.

$) C\'\;\"‘ .~ By a full pardon the offender is relieved from all conse-

¢ . ../quences of the criminal conduct,® except so far as third

o persons, by the prosecution of judicial proceedings, may

(\i co themselves have acquired rights to a share in penalties, or
S to property forfeited and actually sold.®

1 Ex parte Garland, 4 Wall. 333, 380 ; United States v. Klein, 13
Wall. 128, 147.

2 Lapeyre v. United States, 17 Wall. 191.

8 United States ». Wilson, 7 Pet. 1560 ; United States v. Greathouse,
2 Abb. U. 8. 382; Haynes v. United States, 7 Court of Claims, 443.

¢ Ex parte Wells, 18 How. 305.

5 Armstrong Foundry Case, 8 Wall. 766 ; Carlisle ». United States,
16 Wall. 147 ; Osborn v. United States, 91 U. S. Rep. 474.

6 United States v. Lancaster, 4 Wash. C. C. 64; United States v.
Harris, 1 Abb. U. 8. 110. In this last case it is decided that the par
don does not release from an uncollected judgment in favor of an
informer for part of a penalty, but the contrary was held in United
States v. Thomasson, 4 Biss. 336. The power to pardon extends to
punishments for contempts. Re Muller, 7 Blatch. 23.

3
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Treaties. —The President has power, by and with the
consent of the Senate, to make treaties, provided two - -
thirds of the Senators concur.! The Constitution imposes -
no restriction upon this power, but it is subject to the im- )
plied restriction that nothing can be done under it which , { -~
changes the Constitution of the country, or robs a depart- "‘1
ment of the government or any of the States of its consti- '
tutional authority.? But foreign territory may be acquired {¢~:*
by treaty ;® the operation of acts of Congress as to the ,
contracting parties may be modified and controlled, and Lo
the treaty will take effect as law from its enactment, pro-
vided it is capable of operating of itself without new legis-
lation to give it effect.* Whether those with whom the = .
President has dealt in making a treaty had proper au-i:* v
thority from their own government for the purpose, and . \‘;(‘ ’
whether that government could give the right it has as-
sumed by the treaty to transfer, are political questions,
and the judiciary cannot inquire into them.® If by a treaty
a sum of money is to be paid to a foreign nation, it be-,
comes the duty of Congress to make the nccessary appro-} Loy
priation ; but in the nature of things this is a duty the
performance of which cannot be coerced.* The payment
of awards under arbitration is therefore, in one sense,, .
discretionary, but only as the payment of public debts is.
discretionary, — that is, it cannot be compelled by any .
process of exocution. ST

1 Const., Art. IT. § 2, cl. 2.

2 Story on Const., § 1508 ; 1 Tucker’s Bl., Ap. 332.

8 American Ins. Co. v. Canter, 1 Pet. 511.

4 Foster v. Neilson, 2 Pet. 253 ; United States v. Arredondo, 6 Pet.
691; Garcia v. Lee, 12 Pet. 611.

6 Doe v. Braden, 16 How. 635 ; Fellows v. Blacksmith, 19 How. 366.

¢ This subject underwent much discussion at the time of the
treaty of 1794, known as Jay’s treaty, with England ; at the time of
the purchase of Alaska; and in the later case of the award to Eng
land by the Commissi~n on the Fisheries. .
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Appointments and Removals. — The President shafl nowm-
inate, and by and with the advice and consent of the Sen-
ate shall appoint ambassadors, other public ministers and
consulg, judges of the Supreme Court, and all other offi-
cers of the United States whose appointments are not in
the Constitution otherwise provided for, and which shall
be established by law; but Congress may by law vest
the appointment of such inferior officers in the Presi-
dent alone, in the courts of law, or in the heads of de
partments.?

The power to appoint includes the power to re-
move ;2 but this, ¢¢ seems, equally requires the advice -
and consent of the Senate, or may by law be made
to do so.* But the consent of the Senate to an appoint-
ment in the place of an incumbent is sufficient for the
purpose.*

The President has power to fill all vacancies that may
happen during the recess of the Senate, by granting com-
missions which shall expire at the end of their next
session.® But he cannot by removals make vacancies in

1 Const., Art. II. § 2,cl. 8. As to who are inferior officers, see
United States v. Hartwell, 8 Wall. 385 ; United States ». Moore, 96
U. S. Rep. 760 ; United States v. Jermaine, 99 U. S. Rep. 503; United
States v. Tinklepaugh, 3 Blatch. 425; Collins v. United States, 99
U. S. Rep. 503.

2 Ex parte Hennen, 13 Pet. 230. See Keyes ». United States, 109
U. S. Rep. 336.

8 Act of Mar. 2, 1867, Rev. Stat. of U. S. (1878), § 1767 et seq. See
United States v. Avery, Deady, 204.

4 Ex parte Hennen, 13 Pet. 230 ; Bowerbank v. Morris, Wall. C. C.
118.

6 Const.,, Art. IL § 2, cl. 3. A newly created office, which has
never been filled, is not a case of vacancy within the meaning of this
provision. McCrary, Am. Law of Elections, § 237. The President
has no authority to anticipate a vacancy, and make an appointment
in advance to fill it. Ibid., § 267. The decision of the executive that
a vacancy exists is not conclusive. Page v. Hardin, 8 B. Monr
Kv ) A48
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- >

order that he may fill them. The President commissions .~4+°

all the officers of the United States.!
Messages. — The President from time to time shall give
to the Congress information of the state of the Union, and

g

recommend to their consideration such measures as he Cvvvi<~

shall judge necessary and cxpedient;? he may on extraor- (,
dinary occasions convene both Houses, or either of them,

paltee

and, in ocase of disagreement between them in respect to , \ ,

the time of adjournment, he may adjourn them to such
time as he shall think proper.®

Veto Power.— Every bill passed by the two houses
shall, before it shall become a law, be presented to the
President ; if he approve, he shall sign it, but if not, he

.

shall return it with his objections to the house in which it \¢, ;.-
originated, who shall enter the objections at large on their b

journal, and proceed to reconsider it. If after such recon-

sideration two thirds of that house shall agree to pass the 4~ -
bill, it shall be sent, togcther with the objections, to the =~ ~

other house, by which it shall likewise be reconsidered ; if
approved by two thirds of that house, it shall become a

law. In the reconsideration the yeas and nays must be‘{, , ,
entered at large on the journals of the houses respectively.
If any bill shall not be returned by the President within
ten days — Sundays excepted — after it shall have been od o

presented to him, it will become a law in like manner as if
he had signed it, unless the Congress by their adjournment
prevent its return.* All orders, resolutions, and votes to

1 Const., Art. II. § 3. As to the time when a commission takes
effect, see Marbury ». Madison, 1 Cranch, 137 ; Bowerbank ». Morris,
Wall. C. C. 118; United States v. Le Baron, 19 How. 73.

2 Const., Art.' II. § 3. In practice, since Mr. Jefferson’s time, this
information is conveyed by written message, transmitted by the
President’s private secretary.

3 See Ieople v. Hatch, 33 1Il. 9, as to the circumstances which
amount to such a disagreement as will justify his interference.

4 Const., Art. L. §7, cl. 2.
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which the assent of both houses may be nccessary, except
on a question of adjournment, must take the course of
bills.?

Compensation. — The salary of the President is fixed by

law, and can neither be increased nor diminished during
the period for which he shall have been elected, and he
shall not receive during that period any other emolument
from the United States, or any of them.? According to
the legislative precedent of 1873 an increase made after a
President has been re-elected, but hefore the second term
has begun, may apply to his salary during the second
term.
Appropriations. — The provision that no money shall be
drawn from the treasury but in consequence of appro-
priations made by law,? applies with peculiar force to the
President, and is a proper security against the executive
agsuming unoonstitutional powers. The further provision
that periodical statements of receipts and expenditures
shall be published, is intended as a means of holding all
departments of the government, and particularly the legis-
lature, under a due sense of responsibility to the people.
The duty to see to this publication is properly executive.

General Powers. — The President ¢¢ shall take care that
the laws be faithfully executed,” and, the foreign inter-
course of the country being committed to his charge, ¢ he
shall receive ambassadors and other public ministers” ;4
and this implies that, for reasons satisfactory to himself, he
may refuse to receive those who are sent, or, after having
received, may dismiss them, or request their recall, or re-
fuse longer to hold relations with them.

1 Const., Art. 1. § 7, cl. 3.

2 Const., Art. II. § 1, cl. 8. The salary was twenty-five thousand
dollars until 1873, when it was increased to fifty thousand.

8 Const., Art. 1. § 9, cL. 7.

¢ Const., Art. IL. § 3.
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Executive Independence. — The judiciary cannot control
the President in the performance of his executive duties,
by mandamus,! injunction,? or otherwise.

1 Marbury v. Madison, 1 Cranch, 137; Gaines v. Thompson, 7 Wall.
847; The Secretary v. McGarrahan, 9 Wall. 298, 311.

2 Mississippi v. Johnson, 4 Wall. 475; Georgia v. Stanton, @
Wall. 87.
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CHAPTER VI.

THE JUDICIAL DEPARTMENT OF THE FEDERAL
GOVERNMENT.

Extent. — The judicial power of the United States ex-
. tends to all cases, in law and equity, arising under the
Ly \ Constitution, the laws of the United States, and the trea-

f\ - t_ies ade under their authority; to all cases affecting
7 ‘ambassadors, other public ministers, and consuls; to all

.y cases of admiralty and maritime jurisdiction ; to controver-
"« . sies to which the United States shall be a party; to con-
W ‘."i’tfbvevsiés between two or more States, between a State
c . and difizens of another State, between citizens of different
.+ "« States, between citizens of the same State claiming lands
7" under grants of different States, and between a State
“1% .z “Vor the, citizens thereof and foreign states, citizens, or
.} subjects.!
.g» ¢ The power thus defined is commensurate with the ordi-
' 7.« “nary legislative and exccutive powers of the general gov-
A O exnment, and the powers which concern treaties; but it is
also still broader, and in some cases is made to embrace
controversies from regard exclusively to the parties suing
© '~ or sued, irrespective of the nature of the questions in dis-
WYY pute. The cases in which this authority has been given
¢ are cases in which the influence of state interests and jeal-
ousies upon the administration’of state laws might pos-
sibly be unfavorable to impartial justice, and which for
' that reason it was deemed wise to remove to the federal
jurisdiction.
g 1 Const., Art. III. § 2.

-
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Laws for its Exercise. — But although the Constitution
extends the power to the cases specified, it does not make Cene”
complete provision for its exercise, except in the few cases $.%- -
of which the Supreme Court is authorized to take cogni-
zance. For other cases it is necessary that courts shall be .
created by Congress, and their respective jurisdictions de- Cow Y
fined ; and in creating them Congress may confer upon .
each so much of the judicial power of the United States AT
as to its wisdom shall seem proper and suitable, and re- " . .
strict that which is conferred at discretion. In doing so ' . °
it may apportion among the several federal courts all the ‘
judicial power of the United States, or it may apportion a
part only, and in that case what is not apportioned will be
left to be exercised by the courts of the States. Thus the
States may have a limited jurisdiction within the sphere
of the judicial power of the United States, but subject to
be further limited or wholly taken away by subsequent
federal legislation.! Such is the state of the law at this
time : many cases within the reach of the judicial power of
the United States are left wholly to the state courts, while
in many others the state courts are permitted to exercise
a jurisdiction concurrent with that of the federal courts,
but with a final review of their judgments on questions of
federal law in the United States Supreme Court.

Cases arising under the Constitution, Laws, and Treaties.— ‘
The reasons for conferring jurisdiction of these cases upon o’
the federal courts were manifest, and were also imperative. |
The alternative must be that the final decision upon ques-
tions of federal law must be left to the courts of the sev- O
eral States, and this multitude of courts of final jurisdiction
of the same causes, arising upon the same laws, would, in

oo

1 Tt must always appear by the record that a case in the federal
court is within its jurisdiction: the presumption is against it until it
is shown. Robertson v. Cease, 97 U. S. Rep. 646; Godfrey v. Terry
97 U. S. Rep. 171.
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. ...~  the language of the Federalist, be a hydra in government
Vw" from which nothing but contradiction and confusion could
\\proceed ! Uniformity of decision could seldom or never
ﬂ\“ be expected, and never relied upon; and the federal law,
interpreted and applied one way in one State and another
\ o' Way in another, would cease to be a law for the United
R States, because the decisions would establish no rule for
N - the United States; and the Constitution itself thus admin-
.. istered would lose its uniform force and obligation. Such
h confusion in the laws which constitute the bond of union
for the States must be intolerable while it existed, but
could not be of long duration, for a speedy dissolution of
R the Union must follow. Any government that must de-
pend upon others for the interpretation, construction, and
enforcement of its own laws, is at all times at the mercy

o s of those on whom it thus depends, and will neither be
N \ °  respected at home nor trusted abroad, because it can
neither enforce respect nor perform obligations.

" . These reasons, however, do not apply to the original
jurisdiction over a case, but only to the final application in
the case of the rule of law that shall govern it. The full
purpose of the federal jurisdiction is subserved if the case,
though heard first in the state court, may be removed at
the option of the parties for final determination in the
\courts of the United States.? The legislation of Congress

V.© ' Dhas therefore left the parties at liberty, with few excep-

tions, to bring their suits in the state courts irrespective
of the questions involved, but has made provision for pro-
tecting the federal authority by a transfer to the federal
courts, either before or after judgment, of the cases to
which the federal judicial power extends. The exceptions
will appear as we proceed.

i A case may be said to arise under the Constitution, or

t'. under a law or treaty, when a power conferred or supposed

Ll 1 Federalist, No. 80. 2 Gaines v. Fuentes, 92 U. S. Rep. 10

W



@f ,{»(’ v

THE JUDICIAL DEPARTMENT. 11157

to be, a right claimed, a privilege granted, a protection -

secured, or a prohibition contained therein, is in question.?
It matters not whether the party immediately concerned
be the United States, in its sovereign capacity, asserting
one of its most important powers, or a State defending

Voo

IR

((“‘ .
Lt~

e

- what it believes to be its own reserved jurisdiction, ora *

humble citizen contending for a trivial interest: if the -

case turns wholly or in part on the interpretation or appli-
cation of the Constitution, the validity or construction of

an enactment of Congress, the force or extent of a treaty,

the justification of any act of a federal officer or agent by
the federal authority under which he assumes to act, or the

(4*‘

validity of any state enactment, or any act under supposed &'

state authority, which is disputed as an encroachment
upon federal jurisdiction, or as being expressly or by im-
plication forbidden by the federal Constitution, —in each
instance the case is fairly within the intent of the pro-
vision under consideration, and within its reason and
necessity.?

To give the necessary effect to this provision it has been
provided that ¢ a final judgment or decree in any suit in
the highest court of a State in which a decision in the

suit could be had, where is drawn in question the vahdlt:y(L

of a treaty or statute of, or an authority exercised under,
the United States, and the decision is against their validity ;
or where is drawn in question the validity of a statute of,
or an authority exercised under, any State, on the ground of
their being repugnant to the Constitution, treaties, or laws
of the United States, and the decision is in favor of their
validity ; or where any title, right, privilege, or immunity

1 Story on Const., § 1647.

3 Tt is held that jurisdiction of all controversies to which ocorpora-
tions created by the United States are parties may be conferred on
the federal courts. OUsborn v. Bank of the United States, 9 Wheat
738
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is claimed under the Constitution, or any treaty or statute
of, or commission held or authority exercised under, the
United States, and the decision is against the title, right,
privilege, or immunity specially set up or claimed by

& " either party, under such Constitution, treaty, statute, com-

mission, or authority, may be re-examined, and reversed .
or affirmed in the Supreme Court [of the United States]
on a writ of error.”?

A careful reading of this statute will show that the re-
view in the federal Supreme Court is only provided for,

S when the decision in the state court is against the title,
Y. .. right, privilege, or immunity set up or claimed under the
, federal authority. Where the decision does not deny what

is thus claimed, the reason for a review is wanting.? Nor
is it sufficient to authorize the removal of the case to ths

~ federal Supreme Court that some one of the enumeratec
/ Qquestions might have arisen in or been applicable to it;

it must appear by the record itself, either expressly or by
clear and necessary intendment, that some one of them
did arise in the state court, and was there passed upon,
amﬁ the right, title, privilege, or immunity denied.®

N Cases affecting Ambassadors, &e¢.— In all cases affecting

oy\ ambassadors, other public ministers and consuls, and those

54

in which a State shall be a party, the Supreme Court has
original jurisdiction.* These are the only cases in which
original jurisdiction is conferred upon that court, and it

1 Act of Sept. 24, 1789, as amended. Rev. Stat. U. 8. (187v),
§ 709.

2 Gordon v. Caldcleugh, 3 Cranch, 268; Burke v. Gaines, 19 How.
388; Ryan v, Thomas, 4 Wall. 603.

3 Owings v. Norwood’s Lessee, 4 Cranch, 344 ; Messenger v. Mason,
10 Wall. 507; Bolling v. Lersner, 91 U. S. Rep. 694. Compare Mur-
ray v. Charleston, 96 U. S. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>