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I NTROD UCT I ON .

I PROPOSE to describe th e rise an d th e progress of th e

prin cipa l i n stitut ion s tha t a r e common to th e n ation s of th e

A1y an race. I sha ll en deavour to i llustra te th e socia l
Organ iza t ion un der w hich our remote forefathers l ived . I

sha l l
,
so f a r as I am able, trace the modes of thought an d of

feel in g which , i n their mutua l rela tion s , influen ced thei r
con duct . I sha ll in dica te th e germs of those in stitution s

w hich have n ow atta in ed so high a developmen t ; an d I

sha l l a ttempt to show th e circum stan ces i n w hich pol i t i cal

society took i ts rise, an d th e steps by w hich
,
i n Western

Europe, i t supplan ted i ts an cien t rival .
My subject i s con fin ed to th e in stitution s of th e Ary an

race . I do n ot offer these pages as a con tribution to th e

h i s to 1y o f culture. I do n ot seek to propose or to support

an y sys tem as to th e or igin o r th e evolut ion of m an . With
th e theories tha t have been advoca ted on these subjects

,
I

am n ot n ow con cern ed , an d I express n o Opin ion upon them .

I n ei ther affi r m nor deny their tru th . I seek to in vestiga te

th e early his tory of th e in stitution s of on e family of th e

human race
,
an d to fol low that i n qu hy so far on ly as there

i s pos i tive eviden ce f o r ou r guidan ce . Even wi thin these
l imits th e subject i s wide en ough an d gran d en ough to

wa rran t a separate discuss ion . That family of n ation s of

which I w ri te is con fessedly th e foremost i n th e world . It

in cludes a lmos t a l l th e n ation s o f Europe . I t in cludes
0
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th e Empire, on ce so great, of Persia
,
an d th e multi

tu di n ou s tribes of H in dostan . Its history i s more

glorious
,
its ren own is more diffused

,
its progress i n scien ce

an d i n a r t is more advan ced
,
its rel igion i s more pure

,
its

politics an d its law s ar e more ben eficen t an d more j ust, than
those which preva i l elsewhere upon earth . It

,
t oo, i s that

great m other of m en by whose son s vast con tin en ts have

been
,
an d still ar e bein g, w on from th e wildn ess of n ature

,

an d con vert ed t o purposes of human u se an d human en joy

men t . By their stron g arms an d their bold hearts th e
aspiration of Poseidon * h as been fulfilled, an d th e Aryan
n ame an d th e Aryan fame have been born e wherever Eos
sheds h er rays . Th e early history of su ch a race is worth

an in quiry for itself. Except
,
therefore

,
when it i s n ecessary

to prove th e presen t existen ce of some socia l force which h as

ceased to operate amon g ourselves
,
I have omitted a l l n otice

of n on - Aryan peoples . If n o con clusion s be draw n wider

than th e premises
,
if th e assertion s made be l imited t o Ar yan

m en
,
n o reason able objection can be taken to this course.

We thereby sacrifice
,
in deed, much that is of in terest, an d

detract much from th e preten sion s of ou r in quiry to

scien tific ran k . Yet
,
if w e lose i n exten t

,
w e ga in i n

accuracy. Ou r eviden ce as to early Ar yan in stitution s i s

f ar superior to th e eviden ce respectin g th e in stitut ion s Of
an y other people, except th e Hebrews . Most of our kn ow

ledge oi other races rests upon th e un supported testimon y

of travellers or sojourn ers . Of these person s , many h ad

l ittle competen cy as Observers . Even where th e skill of

th e Observer is un disputed, th e diffi culty of commun ication

between m en whose in tellects ar e on a differen t level , th e

difficulty Of expla in in g i n a strange language stran ge an d

complicated customs, an d th e fact that th e in formation thus

I P 7
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a cquir ed relates to con temporan eous m atters on ly
,
an d does

n o t pro fess to expla in precedin g states of society, a l l ten d

to dimin ish th e va lue of th e ev iden ce . I n th e case of such

testimony
,
even though i t be th e best o f i ts kin d, w e

a n xiously look for some corrobora t ion . This corrobora t ion
i s a tta i n ed

,
in a specia l degree

,
i n th e ease of th e Aryan

n a tion s . For them , or a t least for some of them ,
w e

possess trustw orthy records
,
both d i rect an d i n ciden ta l , of

their m odes O f l ife , their bel iefs , an d their mann ers , for a.
period exten din g backwards for years . Not on l y ar e

ou r ma teria ls richer
,
but they have been more thoroughly

trea ted
,
an d a r e more ready for u se than those w hich exist

i n an y other case . An d for th e Aryan s a lon e
,
th e recen t

s cien ces of Compara tive Ph i lology an d of Comparat ive
Mythology have thrown n ew an d w elcome l ights upon th e
remo te past . Further

,
th e Ar yan s form a wel l - marked

ethn ologic div is ion . Even i f foreign elemen ts sometimes

presen t themselves
,
th e ma in in fluen cin g forces ar e homo

g en eou s . \Ve can pursue ou r in quiries without bein g
d is turbed by th e appearan ce of that unkn own an d i m m easu r

able quan ti ty termed race . IVh en defin i te con clus ion s
respect in g th e primi tiveAryan culture have been es tablished

,

these con clus ion s m ay herea fter receive—in deed , w e m ay

con fiden tly an ticipa te w i l l receive—a much wider exten s ion .

But
,
i n th e presen t con di tion O f ou r kn ow ledge , i t i s pruden t

to avo id a l l dis turb ing in fluen ces , an d to trace as fully as

w e can those l in es u pon w hich th e grea t edifice o f Wes tern
civ i l iza tion h as

,
i n fact

,
been built.

Fo r these rea son s , I have a ssumed a s my s ta l t i ng po in t
th e earlies t s ta te o f Aryan socie ty O f which w e have a ny

dis t in ct his to rica l proo f . How that s tate began
,
o r w ha t

were i ts a n teceden ts , I do n o t in quire . Doubtless society
h ad a begi nn ing upo n ea tt h as wel l as l i fe i tsel f. Whether
these begin n in gs a re

,
o r a r e n o t

,
di scoverable, I do n o t
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preten d to say . But a l l of truth that th e fo llowi n g pages

con ta in W1 11 rema in tr u e i n whatever w ay society began , or

whatever m ay have been th e an teceden ts of our race.

Th e other extreme, however, of our in quiry is more difficult

to m ark . Th e stream of history n ot on ly broaden s an d

deepen s
,
but a lso divides as it flows down . I do n ot say

that a history Of Aryan civil ization
, or even a gen era l

history of th e Aryan race , is an impossibil ity ; but it is a
task which I have n o in ten tion to un dertake. All that I
propose i s to examin e th e structure of our archa ic society

,

an d to i n dicate, if I can n ot fully tra ce, th e process of its

developm en t. That developmen t h as
,
of course

,
varied

with th e circumstan ces of each people . I can but illustrate

i ts mother form ,
an d n ote th e rudimen ts of ou r presen t

i n stitution s . I have thus t o describe, first
,
th e clan system,

which w as th e origin a l type of Aryan society ; an d
,
n ext,

th e rise of pol itica l society , an d its relation to th e earlier

system . With th e complete establishmen t of th e later

f orm m y task is don e, an d I leave to others th e n arration

of th e complex fortun es of th e State.

I n a l l its leadin g characteristics—pol itica l , lega l , rel igious,
econ omic—archa ic society presen ts a complete con trast to

that i n which w e l ive. There w as i n it n o cen tra l govern

m en t
,
an d con sequen tly there were n o politica l organ s .

There w as n o l aw t o make, an d there w as n on e to be

executed. There were n either parl iamen ts, n or courts of

j ustice
,
n or executive Offi cers . There w as n o n ation a l chu r ch .

Th e great bulk of property, n ot on ly as to i ts ten ure
,
but

as to its enjoymen t, w as i n th e han ds—n ot Of i n dividua ls,
but of corporate households . There were f ew con tracts

,

an d n o wills . Men l ived accordin g to their custom s . They

received their property from their fathers, an d tran smitted

i t t o their heirs . They were protected, or, i f n eed were,
aven ged, by th e help of their ki n sm en . There w as, i n
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short, n either in dividual n or State. Th e clan
,
or some

association foun ded upon th e model of th e clan
, an d i ts

subdi vision s
,
fil led th e whole of ou r forefather s’ socia l l i fe .

With in i ts l im i ts w as their world. Beyon d it, they could

fin d n o resting place. For th e origin of this clan relation ,

w e m ust ascen d a lon g w ay i n th e history of th e human

m in d . It is du e n either to force n or to fraud
,
n or to any

ca lculation of person a l advan tage. It h as its source i n th e

s en timen t of rel igion . I n a rch a i c society , the on e un fa i l in g

cen tripeta l force w as commun i ty Of worship. As m any as

w ere forms of worship
,
so many w er e:th e association s of m en .

Where m en were associated, there a specia l worship is

foun d . Th e symbol of th e common wor ship w as a m eal

shared i n hon our of th e Deity. Of these various worships
,

probably th e Oldest
,
an d certa i n ly th e most persisten t

,
w as

th e worship of th e Lares , or house spirits, or, i n other words ,
deceased an cestors . These spirits

,
together wi th their l ivin g

descen dan ts—whether n atural , or adoptive—i n their severa l
ranks fo rmed collect ively that corporate body which

,

though it i s kn own by a variety of n ames
,
I have ca lled th e

household . Over th e household th e House Father pres ided ,
wi th pow ers l imited on ly by th e custom of his race. He

w as gen era l ly th e eldest ma le o f th e l in e. He represen ted

th e househo ld i n a l l extern a l deal ings . He w as charged

wi th th e man agemen t o f i ts property an d with th e celebra
tion o f i ts worsh ip . Soon er o r la ter

,
w hen the household

became in con ven ien tly large
,
i t spon tan eously divided in to

severa l households , a l l rela ted to each other
,
but each havin g

a separa te exis ten ce
,

each ho ldin g distin ct corporate
prope 1t y ,

an d each ma in ta in ing i ts specia l worship . Th e

con tin ued in crease Of these rela ted households gave r i se to

th e clan ,
th e fo rm i n w hich

,
his torica l ly

,
ou r an ces tor s fi rs t

become apparen t to us . This w ider association
,
w hich

n atura l ly resembled , i n m any respects
,
the hous ehold o f
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which it w as th e expan sion
,
marked th e boun dary lin e of

human sympathy i n th e archa ic world . Within th e clan

there were th e truest loya lty an d devotion . Beyon d th e

clan there w as at best absolute in differen ce
,
an d usua lly

active hosti l ity . Th e clan w as settled upon lan d of

which it
,
i n its corporate character

,
h ad th e exclus ive

own ership
,

an d which it shared amon g its members
accordin g to certa in customary rules . It possessed an

organ ization suffi cien t for its ordin ary w an ts
,
an d w as

essen tia lly auton omous . It h ad, too
,
its gradation s

Of ran k . Every clan con ta in ed n obles— that is
,
m en Of

pure blood an d of lon g descen t, an d free m en whose blood
,

though good, w as n ot ma in ta in ed through th e n ecessary

n umber of gen eration s . But it con ta in ed others bes ides
th e m en of pure blood . These were depen den ts

,
varyin g

i n degree from th e hon oured guest to th e mere slave .

Some Of these depen den ts
,
w h o were person a lly free

,
an d

were settled on th e lan d, acquired, by a residen ce exten din g
over three gen eration s

,
rights of in heritan ce i n th e so i l ;

an d could n ot
,
accordin g t o gen era l custom

,
be removed

from their holdin gs so lon g as they performed their

customary duties . But a lthough property w as thus gen era lly

held by corporate households
,
agen cies were at work wh ich

ten ded to in troduce separate in terests . Th e old customs

were in flexible. They admitted of n o deviation ,
an d of

n o exten sion . Accordin gly
,
their rules of property

applied on ly to certa in specified objects . These objects
,

in cludin g gen era lly th e house an d th e lan d
,
with cert a in

rights in ciden t thereto
,
an d th e in strumen ts of cultiva t ion ,

descen ded from father to son . They were th e corpu s, so to

speak
,
of th e household estate

,
an d were in ten ded to be

in a l ien able . But other kin ds Of property
,

otherwi se

acquired, were n ot within th e custom . Tw o kin ds of

property seem thus to have grown up together, both of which,
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di fi
'

er en t coalescin g bodies a true in tegration took place,
an d th e aggregate acquired a l i fe separate from th e l i fe of

i ts severa l compon en t parts, an d ultima tely superior to i t .

This un ion w as at first
,
l ike a l l others

,
person a l , but fin a lly

became terr itoria l . Th e t i e tha t held th e society together

w as n ot th e fact of a common descen t, or even th e fact of a

common worship , but th e fact of its occupation of a common

coun try. Early pol itica l history con sists m a in ly of th e

n arrative of th e relation s between th e clan s an d th e n ew

body to which they h ad given rise . Th e great example of

this process is foun d i n th e history of Roman law , both

because Rome w as th e earl iest example on a large sca le of

a true State
,
an d because th e results of that process directly

an d largely in fluen ced th e history of m odern Europe. I

have therefore en deavoured to compare th e tw o an a logous

socia l fun ction s— L aw an d Custom ; th e on e belon gin g to

th e State
,
th e other holdin g a similar place i n rela t ion to

th e clan . I have sought to trace th e early history of

property
,
an d th e gradua l growth of th e suprema cy of law ;

an d I have fol lowed th e sin kin g fortun es of th e clan un til
,

a l l over th e an cien t w orld
,
th e State shon e forth sole regen t

of th e socia l sky i n th e un clouded splen dour of th e Julian l in e.

Th e discovery that society m ay be organ i zed otherw ise

than pol itica lly
,
an d that our ow n pol itica l society in cludes

amon g its an teceden ts such an organ ization ,
will ultimately

lead to a recon sideration of some importan t departmen ts of

human kn owledge . Th e earl iest an d th e most con spicuous

an d th e most exten sive chan ges m ay be expected i n history.

Th e ta le must be told over aga in ,
an d from a differen t po in t

of V iew. Narratives which pr e - suppose th e existen ce of a

state i of society similar to ou r ow n
,
an d of similar motives

,

can n ot be set right by a f ew n otes or correction s . Th e

stan d- po in t must be chan ged, an d th e ol d materia ls must

un der th e a ltered light be studied an ew. Still more than
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i n gen era l history th e n ecess ity for recon struct ion appears

i n th e his tory o f law . L aw i s a secon dary phen omen on ,

and i s itsel f th e result of remoter an teceden ts . It follows ,
therefore, that, i n th e w ords of Sir H . S . Ma in e

,
Nothin g

i n law sprin gs en tirely from a sen se of con ven ien ce .

” 6 I n

l aw
,
above a l l thin gs , w e must leave th e streams an d seek

th e sources . It is n ot lon g sin ce it w as thought to be a

sufficien t explan ation of an y lega l pecul iari ty to refer it to
th e feuda l system ; an d th e feuda l system h as to an swer f or

m any an error
,
an d much perplexi ty

,
i n origin a l in quiries

in to archa ic society, an d sometimes f or more serious an d

practica l in con ven ien ces . It is n ow clear that w e must go

a lon g w ay behin d feuda l ism ,
an d tha t th e se - ca lled feuda l

an a logies amon g (for example)th e Rajputs an d th e Af ghan s
a r e a ltogether delus ive . T0 these earl ier socia l forms m any

bran ches of our l aw an d our in stitution s m ay readily be

traced . Th e developmen t of th e village
,
or a ssemblage of

dw ell in gs
,
gave th e m SAcg , or City State . Th e developmen t

o f th e arable mark gave th e In dian an d th e Slav village

commun ities . Th e developmen t o f th e pastora l m ark

expla in s many peculiari ties of th e Kel tic clan . Th e

Com i ta tu s i s merely an en largemen t of th e household . Th e

l aw o f a llegian ce
,
th e l aw o f th e precin ct

, th e l aw of th e

peace
,
w ere a l l co n sequen ces o f th e Com i tams . They marked

th e authori ty o f th e House Fa ther, w hether person a l , or loca l ,
o r guaran teed . Th e various associa tion s

,
w hether f o r

rel igious , or in dus tria l , o r profess ion a l purposes , prc - suppose

an d imi ta te th e a rcha ic forms o f society . An d these
fo rms

,
an d th e modes o f thought to w hich th ey give rise ,

a lon e expla in th e o ld dispu tes betw een th e n obles an d th e

plebe ia n s , th e n a tu re o f th e tyran n ies , a n d much else tha t i s
perplexi ng i n the law a n d th e governmen t o f a n tiquity .

“ An cien t L aw ,
p . 233 .



10 INTRODUCTION .

I m ay here n otice a con sequen ce of this view w hich

throws some light on a on ce famous con troversy. I mean

th e theory of th e socia l con tract . That society w as

based upon a con tract f ew person s would n ow care to

m a in ta in . There is n o eviden ce that an y such con tract w as

i n fact made . I t i s i n effect in con ceivable that it shoul d
have been formed ; it is scarcely less in con ceivable that,
hav in g been formed

,
it should have been observed . But it

is
,
I th in k

,
too much to say that n o pol itica l society could

have at least origin ated i n con tract . I suppose that
,
i n th e

case of th e Un ited States
,
an d i n th e case of th e Un ited

Kin gdom itself, w e have examples of tw o great po l itica l

societies of which con tract i s th e foun dation . Co lon ia l

governmen ts, too , a r e formed, if n ot by con tract, y et arti

fici a l l y by legislation . We sha l l see that th e earl iest

pol itica l societies were i n th e n ature of vo lun tary associa

tion s
,
th e basis of which w as commun ity of worship . Th e

con troversy seems to have arisen from th e fa ilure to perce ive

that pol itica l society, a lthough it is th e h ighest , i s n ot th e

on ly form of society an d th at m en have l ived
,
an d still

l ive happily
,
without kin gs

,
an d without parl iamen ts , an d

without laws .

There ar e other matters , too , on which , un der th e pen a lty

of serious error, w e must n ot apply, to m en un der differen t

con dit ion s from ourselves
,
ou r ordin ary stan dards of judg

men t . Much of th e opposition to pol it ica l econ omy h as

been du e t o th e very n atura l
,
or a t least very British , desire

of some of its earl ier teachers to gen era l ize from British

phen omen a a lon e. This error h as been corrected but it i s

eviden t that there ar e some societies which th e ordin ary

econ omic rules do n ot fit. I thin k that th e reason is , that
th e con dit ion s of pol itica l society a lon e furn ish th e postula tes
of pol itica l econ omy. I bel ieve that pol itica l econ omy i s a

true scien ce ; that is, that its phen omen a m ay be traced to
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ul tima te law s o f human n a ture . These law s a r e a t a l l times
th e same

,
but th e con di tion s n ecessary f or their opera tion

did n ot exist
, or very imperfectly existed , i n archa ic society.

Po l i tica l econ omy requires competition
,
an d i s hopelessly

embarrassed by custom . Competi tion impl ies free in di
vidua l action ,

an d such action is un kn own un der th e clan
r eg i m e. Th e con clus ion s of pol i tica l econ omy a r e un iver
sa lly true

,
but on ly on th e assumpt ion tha t a certa in sta te of

society is presen t
,
an d that certa in bel iefs an d mo tives a r e

absen t . Wha t can politica l econ omy do w ith a Chin aman ,

w h o
,
f or th e sake o f posthumous w orship o f himsel f an d

h i s an ces tors
,
is w i ll in g to be han ged f o r th e su m of £33

I t i s difficul t
,

” says Mr. L y a l l f
“

to dea l w i th a ho ly

m an w hose disciples a re ready to bury themselves a l ive if
th e Governmen t puts pressure on the ir mas ter f or lan d
taxes , an d thus to brin g down a curse upon th e who le

admin is tra t ion . This i s th e H in du method of exeem

m un i ca t i on , very effect ive s ti ll i n Rajputan a
,
an d n ot to

be faced w i th impun ity by th e most pow erful chief. ”

Simila r observa tion s apply i n th e ca se o f eth ics . Th e

p r i n ciples o f r igh t an d w ron g a r e immutable
,
but their

applica tion i n dea l in gs wi th o ther person s i s differen t i n
d i fferen t ages . Among a rcha ic m en th e clan

,
o r o ther

as socia tio n l ike th e clan
,
forms to each in dividua l h i s

w orld . “c i n i t h i s duties l i e
,
an d a r e recogn ized .

Wi thout i t h e ackn ow ledges n o more obl igation tow ards

o ther m en than h e does towards th e inhabi tan ts o f an o ther
plan e t . I t i s un reason able to blame m en f o r n o t co n formin g

to a s ta n dard which they n ever accepted
,
a n d o f w hich

they n ever heard . T he theo ry o f ut il i ty w ould have been
a ltogether in comprehen s ible to our a rcha ic forefa the rs .

Th e theo ry o f th e m o ra l sen se would ha ve been in t e ll igi ble
,

Ed . Rev . , cx liv. , 1 98.
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provided that its operation w as l imited to a m an
’s ow n k i n .

Th e recogn ition of th e brotherhood of th e human race h as
been a slow an d pa in ful lesson

, an d perhaps even y et some

portion s of it rema in to be learn ed . We should n ot ,

therefore, be harsh i n our con demn ation of archa i c m en

whose mora l stan dard w as differen t from our own
,
because

they
,
without hesitation

,
did acts or observed forbearan ces

which
,
amon g those who wa lk by a better light

,
would

ca l l forth merited reprobation .

On e suggestion of a practica l character I will , i n this

con n ection
,
ven ture to offer . On e of th e great difficulties

that mission aries have experi en ced i n dea l in g with those

people whose society is archa i c h as been th e ruin ous socia l

con sequen ces of con version . I n such circumstan ces a

con vert must l itera l ly obey th e precept of th e Gospel
,
an d

,

if h e desire to follow his n ew Master
,
must leave a l l . He

becomes an outcast from his own people an d his father’s

house ; but his n ew rel igion does n ot supply him with a

n ew place i n th e world . A rel ig ion which has adapted

i tsel f to a system where th e socia l un it is th e in dividua l
,

stran gely misfits a con vert w h o has n ever kn own an y other

form of society than that of th e clan . Yet i n its early days

Christian ity w as formed upon th e an cien t type
,
an d th e

Church w as practica lly an al l - receiving n on - gen ea logic

clan
,
i n which every n ew comer foun d his appo in ted place

an d his fit society. To some such primitive form it will

have to revert when it dea ls with people whose socia l state

i s imperfectly developed. Am on gst them th e Church m ust

compete
,
as on ce amon g our ow n race i t competed, with th e

household an d th e k i n ; an d th e mutua l relation s of Christian

m en must
,
un der such con dition s , be ren dered far more

i n timate than for a thousan d years they have been i n

Eu rope . I bel ieve that, i n In dia at least, som e of th e

m ission ar ies perceive this n ecessity. V i l lages have been
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formed of con verts collected from a variety of districts .

It i s sa id that these person s readi ly fa l l in to a
“ brother

hood , ” an d assume th e character of a gen u i n e village

commun i ty. Th e experimen t is on e of deep in terest to

those w h o observe socia l phen omen a . To those who ar e
occupied w ith higher con cern s it m ay poss ibly prove a n ew

an d poten t force.

If w e can n ot measure th e Pas t by th e Presen t, so i t is

va i n to seek for th e Presen t a stan dard i n th e Past . Th e

structures of th e tw o societies ar e radica lly differen t . Some
person s have fan cied that they can see i n th e Russian M i r
th e rea lization of their commun istic dreams

,
j ust as th e philo

sophers o f th e Porch on ce though t that they h ad fou n d i n th e
j u r isdict ion of th e Praetor their lon g - sought L aw of Nature.

But th e M i r is on a lower level of socia l structure than
tha t of Western Europe ; an d th e attempt on ou r part to

imi ta te it i s n ot more reason able than would be an attempt
to m ake m en quadrupeds , or to con vert mammals in to birds .

We can n ot, while w e rema in what w e a r e, restore th e

in s ti tution s of th e past. Th e better adapted these i n st i tu

tion s w ere to the ir origin a l purpose, th e less fit a r e they

for th e a ltered con di tion s of ou r presen t l ife . Th e lan d

ten ure of archa ic times impl ied amon g th e freemen an

a ri s tocracy o f birth , an d below th e freemen a servile pepu

lat ion . Ou r forefa thers would have regarded th e doctrin e
o f th e equa l ity of m an as folly, an d th e doctrin e o f th e free

tran sfer of lan d as impious . We can n ot, then ,
hope to

learn from th e history of these low er forms a n y practica l
improvemen t i n ou r socia l arran gemen ts . But w e can more

or less dis tin ctly trace th e s teps by which these a rran ge

m en ts i n fact aros e . \Vc can see h ow much of them is

perman en t, and i n what direction a l teration i s safe.

S i r H . 8 . Maine, Early Histo ry o f In stitu tion s , p . 238. See a lso
Mr . Hu n te r's “ Orissa , ” vo l . i i . , p . 143.
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Most of a l l
,
early history suggests h ow slow

,
an d diffi cult ,

an d un certa in a process is n ation a l growth h ow easily th e

oak that h as stood f or cen turies m ay be cut down ; h ow

imposs ible it is to fill its place. There w as true wisdom i n

th e admon ition of th e Doric mother to h er son , Spa r tam

n a ctu s es hem e exor n a .

”

Th e study of th e Past teaches

us to be proud of th e Presen t
,

a lthough wi th n o in dis

crimin atin g pride ; an d w hile it w arn s us that chan ge i s th e

l aw of socia l l ife
,
it a lso w arn s us that th e character an d

th e l imits of that chan ge ar e n ot arb itrary. Such w i ll
,
I

thin k
, be th e predomin atin g sen timen t i n th e min d of

every on e w h o
,
from th e scattered fragmen ts an d fa in t

m emories of th e Pa st
,
essays to

Spell th e record of h i s long descen t,
More largely con sciou s of t h e l ife that w as.
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however, th e best that th e n ature of th e case admitted . On

th e a ssump t ion that they were true, th e in feren ces deduced
from them were for th e most part reason able an d con sisten t .

But n o a ccuracy i n reason ing could cure th e ori gin a l defect .

That defect m en were slow to discover ; an d w hen it w as

discovered , it
'

w as n o easy matter to a lter th e practica l
arran gemen ts to which it h ad g iven rise .

It is n o part of my presen t purpose t o n arrate th e history

of primitive bel ief s, e ither gen era lly or even amon g th e m en

of our ow n race, or to trace th e circum stan ces which gave

rise to th e states of min d from which these bel iefs pro

ceeded . It is en ough for
'

me that
,
so f ar as th e extern a l

world w as con cern ed, men applied th e sole stan dard

which they possessed—n amely
,
that which they foun d

within themselves . That m an is th e measure of a l l th in gs

t o

that every force to which his atten tion w as directed w as
s imilar tw either

w as or implied a l ike bein g. He w as con scious
,
or thought

that h e w as con scious
,
that h e himself con sisted of a soul

an d a body—of somethin g substan tia l
,
an d of somethin g

in substan ti a l ; an d h e con clu ded that, i n l ike mann er, there
were souls i n thin gs . Nature were gen eral ly
m ore powerf ul an d were, or seemed t o be, capable

of do in g him good or evil. They therefore, appeared to h im

fit objects of supplica tion—bein gs whose favour h e might

procu re
,
or whose wrath h e might avert. Hen ce arose th e

whole system of Nature - worship
, an d al l th e myt hs of th e

Su n an d of th e Moon - of th e Daw n ,
th e Twilight

,
an d th e

N ight—of th e Win d an d th e Storm—of Earth
,
an d Sea,

an d Sky. Th e un cultured m an ,
in deed

,
worships every

force* that assists
,
or that obst i u cts him i n his da i ly work .

9“ See Mr . Lyall , cited i n Si r H . S . Main e’s Village Comm u n ities,
p . 399 (2n d ed.)



OBJECTS OF ARCHAIC BELIEF .

Tha t -wor sf h ip js h i s recogni t iqg of the existen ce of such a

forcezan _d__gf it_s __
conn ect i on—or , at least, i ts possible con

n ect i on—w i th his ow n wel fare. It is th e m ethod by which
h e accoun ts for phen omen a which have casual ly a ttracted his
atten tion

,
or affect his l if e. In other words , My thol oo' w as

th e n a tura l philosophy of th e early world .

that more n early— an d
,
therefore, more powerfully— affected

m en
’

s m in ds . Explan ations were n eeded , n ot on ly of

phys i ca l , but o f biologica l phen om en a . Fearfully an d

won der fully as m an is m ade
,
h i s ow n structure an d i ts

fun ction s
,
sin ce they w ere in depen den t of his volition ,

seemed to imply th e in terferen ce of some extern a l agen cy.

Th e an ima ls an d th e plan ts which sur roun ded him presen ted

sim i lar phen omen a ,
an d received a similar explan ation . Th e

Roman s
,
at least, created a complete pan theon of n atura l

hi story . It is , in deed , difficult, when w e read the lon g an d

curious ca ta logue of that pan theon wh ich St. Augustin e“ h as
preserved f o r u s

,
to bel ieve that th e deities whom h e

describes w ere ever regarded as anyth i n g beyon d mere
names of certa in phys ica l forms and processes . However
th is m ay have been , other phen omen a of our n atu re suggested
—an d m ore than sugges ted—some un seen

,
superhum an

,

pow er. Sleep an d w aking- bir th
, an d l i fe

, an d death
—dreams , tran ces , and vi s ions—madn ess a nd th e varied

forms o f n ervous disea se—al l these ra ised question s
,

some o f w hich have n ot y et been an sw ered . From
these facts i t w as a lmost in evi table tha t th e un tra in ed
an d un ass is ted in tel lect should draw th e con clus ion that

disembodied spiri ts bore n o un impo rt a n t par t i n th e

econ omy o f Na tu r c , an d that these spirits—ter rible
,
because

unseen—were capable of becomin g frien ds or fees . The

City o f God (Mr. Dod ’s tran s latio n), vo l . i . . pp . 144 , 149, 249, 260.

3
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dwell in g- place of th e spirit w as n ot un n atura lly assumed to

be th e place where th e body w as la id. Men
,
therefore

,

s ought to con cil iate th e spirit of some distin guished stran ger

whose last home w as
, or might be made, i n the lan d of

his votaries . Thus th e Theban s an d th e Athen ian s disputed
over th e body of (Edipu s, an d th e Argives an d th e Trojan s
fought f or th e bon es of Orestes. Thus th e Acan th i an s

o ffered sacrifice to th e gigan tic Persian engin eer who died

amon gst them ,
an d th e people of Amphipolis to th e ga llan t

Br as i das .

* So , too, th e Hin du of th e presen t day adores

th e n ame of an y prom in en t En glish officia l that happen s
t o be buried n ear his vi llage. Su ch worship w as n atur a l ,
a ccording to archa ic i deas ; but far more n atura l

,
by th e

same stan dard, w as th e bel ief that th e spirits of those whom

m en loved an d hon oured i n their l ife con tin ued after death

their vig i lan ce an d their a i d. Th e in terests of m en i n th e

flesh were a lso their i n terests i n th e spirit
,
an d th e loves

an d th e hates of this world followed th e deceased to that

world which l ay beyon d th e grave .

Man es—worship
,
therefore

,
stan ds on th e sam e base as th e

m ore picturesque worship of O lympos . As th e latter is th e
explan ation which th e youth of th e world offers of physica l

phen omen a
,
so th e form er is its attem pt to solve th e mightier

problems of human existen ce. Th e on e is primitive physics ,
th e other is primitive biology. But they agree i n applyin g

to these differen t classes of facts th e same method, that

m ethod which w e still observe i n children an d i n un cultured

r aces
,
that method so n atur a l to m an when h e seems to

h imself th e measure of a l l things . I n both cases a l ike, th e

phen omen a ar e in terpreted by th e presen ce an d th e action

o f some sen tien t bein g, feel in g an d thinkin g as m an himself

f eels an d thinks . Thus, primitive worship an d that gr eat

Herodotu s, v i i . , 1 1 7 Th u cyd. , v . 1 1 .
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tra in of con sequen ces that it h as tran smitted to u s depen d ,
l ike primitive mythology, upon the state of our in tell igen ce.

I t is
,
after a l l

,
th e in tel lect that ultimately directs an d

determin es the ma in curren t of th e varyi n g an d tortuous

stream of th e w orld’s history.

on e . Such a un ion i n la ter times
—
tends i n deed to produce,

i n th e words of Lord Bacon ,

“
an heretica l religion an d a

fan tastic philosophy. But
,
in an early stage of men ta l

developmen t , th e comb in a tion i s on e which w e ar e prepared

to expect . Whether or n ot there m ay have been a still

m ore rudimen ta ry an d homogen eous form than an y w ith

which w e a r e a cqua in ted
,
I am n ot n ow con cern ed to

in quire . At a l l even ts
,
a t th e first dawn of our historica l

kn ow ledge a differen tia tion i s apparen t
,
an d w e perceive

tw o forms of this comb in a tion . I n the ir philosophica l

aspect these forms represen ted
,
th e on e th e n atura l philo

sophy
,
th e o ther th e b iology of our forefathers . I n th

rel igious aspect
,
th e on e w as th e myth i ca l, or heroic ,

O lympian rel igion ,
th e o ther

rel ig i on o f the hea r th
_
an d of

reli gion—th e ea r lier i n po i n t o f t ime th e more eff ective i n i ts

fi n a l elemen t
,
an d th e more in fluen tia l 1 n dete r mi n i n f r th e

grow th o f
_

i n s t i

_

tu t i on s an d th e gen era l cours e of even ts
A li a t I n ow propose to treat.

2. No thin g w a s fa rt her from th e min ds o f archa ic
than th e n o tion tha t a l l m en w ere o f o n e blood

,
an d w er

crea tures o f a n Al l - Fa ther i n Heaven .

o f the early w orld w a s
, tha t m en w ere of d ifferen t bl

tha t th ey each had fa thers o f thei r ow n ; an d
__that

fa thers w ere n

_

e

_

t
_

in Heaven but ben ea th th e earth . They

h ad a stron g a n d practica l con viction tha t they l ived un der
a D ivi n e protgqt i on that this protection exten ded to them
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selves an d al l th e m embers of their households ; an d that

i ts in fluen ce n ot onl y did n ot defen d, but w as usually hostile

to others . Th ese others h ad i n l ike man n er their ow n

gods, who n atura lly favoured an d protected them, as

household gods ought to do . Every aggregation of

m en
,
whether domestic or passing beyon d that l imit

,

h ad its tutelary spirit ; an d this spirit w as th e on ly

kn own mean s of securin g th e perman en cy of th e aggr e

gatien . Th e House Father of old cared l ittle whether
th e un iverse h ad on e author or man y authors . H is
practica l duty, his hopes an d fears , cen tered upon his

ow n hearth . Profoun dly rel igious
,
in deed

,
h e w as ; but his

rel igion assumed a differen t form from that with which

w e ar e familiar. I n its origin
,
its objects

, an d its results,
i t w as en tirely dom estic.

Thus
,
i n place of th e un i form governmen t of an im partia l

Creator, whose su n shin es an d whose ra in fa lls a l ike upon

th e un j ust an d th e j ust, th e world presen ted itself to th e

each on his ow n prin ciples
,

theexcl u si ve

h is
-

worshippers . Every assemblage of m en h ad

Wharf
- f

awn afi
‘

iTegEfHEd that god as their exclusive

property. If they prospered, h e prospered ; if they were

un f ort un ate, his w orship suffered with them i f they were

con quered, h e w as con quered too. They repudiated an y

obligation to an y other deity. They resen ted an y worship

of him by an y other person s . They even con templated th e

possibil ity that h e might be stolen from them or i n duced to

aban don them . As they owed to h im true an d fa ithful

i ll eg ian ce, so they expected f rom “

h im protection and

su

T u

If h ewas n egligen t or im poten t, i f h e w as

u nwill in g or un able to help them i n th e tim e of n eed
,
they

regarded _
th e con tract as dissolved and ren oun ced thei r

allegian ce to so useless a protector.



THE DIVINITY AND THE W'

ORSHIPPER .

I t
f

i s n ot easy to give strict proof of propos ition s which

ar e n ot so much expressly sta ted by an y early wri ter as

impl ied an d assumed throughout a l l an cien t l iterature.

But this con cept ion of proper ty i n specia l deities , stran ge

as i t soun ds i n Ch ristian ears
,
admits of i l lustration s ran gin g

from th e presen t day to th e remotest records of our race.

We kn ow tha t
, a t this day ,

i t i s th e first duty of a good

H in du" to w orship h i s village god. Th e old Zen d i n scr ip
tion s m ake men t ion of similar divin ities un der the

suggestive title of Vi th i bi sBaga i bi s , th e Wick - Bogies .1
' It

is n eedless to ci te examples of th e specia l cults of Hellas or
of Ita ly ; or to tel l of th e Argive Here an d Athen e of
Al a lk om en e ; of th e great goddess w hom a l l As ia and

th e world w orshipped ; of th e great Twin Brothers whose

home w as on th e Eurotas ; or of th e less fam ous Jupi ter of
Anx u r

,
an d Jupiter of L an u v i um ; of Feron ia of Terracin a ;

or o f An gu i t i a Mars om m . We read of specia l gods of th e

Teuto n i c tr ibes
,
an d of specia l gods of th e Kelt ic tribes of

th e w orshippers o f Hertha
,
and th e w orshippers o f Woden ;

of th e god o f th e Caden i
h

’f and th e goddess of th e Brigan te s .

I n h ow specia l a light these deities w ere regarded w e m ay

in f er from va rious in ciden ta l n otices . Po lyphemos§ seem s
th e authori ty o f Zeus

,
an d recogn izes n o god but his father,

Pose idon . I n The Supplian ts ”

o f fEschy l u s , ” an Egyptian
hera ld tel ls th e Argives

,
to w hose lan d h e h as com e

,
that

h e does n o t dread their gods
,
f or tha t th ey did n ot rear him

n or ma in ta in him to o ld age . Th e gods aroun d Ne iles ,
in deed , h e ven erate s , but to the gods o f Ar gos h e gives n o

heed . T he Russ ian peasan t o f the presen t day draw s
,
w e

a re to ld , i l a clear l in e betw een h is ow n D a rn ov oy and h i s

Mr . Hu n te r's “ On ssa , vo l . i . , p . 95.

f Mr. Spe ncer's “ So cio logy , " v o l . i . , pa rt i . , Appendix A . , n .

I Mr. Sk en e '

s Celtic Scotlan d , vo l . i . , p . 71 .
“
Odyssee , " i x. , 275 . HW . 803 , 922.

If M r . Ra ls to n , So ngs o f Ru ssia, p . 129.
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n eighbour’s . Th e former is a ben ign an t spirit, who will

do him good even at th e expen se of others . Th e latter is

a malevolen t bein g
,
w h o will stea l his h ay an d drive away

his poultry for his n eighbour’s ben efit. Th e disasters of

their worshippers
,
too , exten ded to their gods . Th e

van quished Pen ates ” of th e poet m ight, perhaps, i f th e

expression stood a lon e, be regarded as a darin g image ; but

both Cicero an d th e D igest con firm it i n its most l itera l

sen se. Th e former tells us that vi ctory made a l l th e sacred

thin gs of th e Syracusan s profan e.

* Th e D igest very
pla in ly lays down th e rule of which th e case of Syracuse

w as an example. It decl ar esj
‘ that th e tombs of our en emies

(however holy i n their eyes , or however holy our ow n

tombs m ay be i n our ow n estimation)ar e n ot holy to us .

It a lso statesi that when places a r e taken by th e en emy

a l l thin gs cease to be rel igious or sacred, j ust as if free m en

h ad come in to a state of slavery ; but that if they have

been freed from this misfortun e, they return by a sort of

P ostl i m i n i u m ,
an d ar e restored to their origin a l con dition .

Th e exclusive character of this rel igion i s easily shown

at an y holy place,
excla imed Demos
sacrilegious fraud,

offered up th e m ysterious sacrifices for th e welfare of th e

State, an d saw what it w as n ot right for h er to see, bein g
an a l ien an d n otwithstan din g what sh e w as, en tered

places to which , out of th e whole Athen ian commun ity, n o

1“ I n Vert em , l ib. i v . x1v1 1 . , 1 2, 4.

I xi . , 7, 36. Agai n st Nesera .
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If property m ay be aban don ed
,
an d i f a divin ity be

property, th e con clusion that th e divin ity might be aban
dou ed w as in evitable. Such a proceedin g w as

,
of course

, a

grave an d dan gerous step , but upon good groun ds it w as

n ot in frequen t . Even i n th e case of th e domestic an d

kin dred gods its adm issibil ity w as fully recogn ized . Th e

theory an d th e practice of adoption implied, as w e shal l

s ee, both th e detesta ti o sacr orwm , th e solemn abjuration of a

former worship, an d th e tr an si ti o i n sacr a ,
th e equal ly

solem n admission in to a n ew worship . I n other cases than

those of kin dred gods
,
in cases where some celestia l patron

h ad been volun tarily chosen
,
th e difficul ties of chan ge were

n atura lly even less form idable. Th e relation s between th e
d ivin e Patr on u s an d his worshipper seem

,
as th e n ame itself

suggests, to have resembled those which w e usua lly describe

by th e terms sovereign ty an d subjection . Th e subject
owes obedien ce an d serv ice ; th e sovereign ow es protection .

I n retur n for his adoration an d his offerin gs
,
th e tutelary

spirit w as boun d to fight f or an d defen d
,
both i n th e spirit

world an d aga in st a l l en em ies of th e flesh
,
his servan t an d

worshipper. People w h o h ad n o con ception of physica l

laws bel ieved that th e world w as in hab ited by spirits an d
by m en ; an d as they h ad their a lli an ces with th e on e

,
so

they thought it n ecessary to form their a ll ian ces with th e
other. They seem

,
in deed, to have regarded th e tw o

a ll ian ces i n a very similar aspect. As they would n ot

have hesitated to leave an earthly protector w ith whom

they were dissatisfied
,
so they h ad n o scruple i n aban don in g

a celestia l patron who w as u n able or u nwillin g to defen d

them . We read of deities bein g taken or left accordin g to

th e exigen cy of the time. Augustus is sa id * to have

dis - established Neptun e. Th e statue of th e Cuman Apol lod
‘

Su eton iu s, Au g . , 0 . 1 6.

“1' St. Au gu stin e, City of God, vol . i . , p . 1 01 .
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i n con sequen ce of an i ll - t imed fit of weepin g, h ad a n arrow

escape from bein g throw n in to th e sea . Fortun ately, th e
better opin i on preva i led

,
that his tears were f or his old

frien ds th e Greeks
,
an d n ot for h i s n ew frien ds th e Roman s .

Th e con version of Clov i s w as du e to a prayer which h e

con ceived to have been answered i n th e cris is of a ba ttle.

On th e occurren ce of a severe pest i len ce , as Bede * tells us,
th e people of Essex apostatized , an d return ed to their old
fa ith un ti l they were recon verted by Gea r orn an . When t he

question of Christian i ty aga in st Pagan ism w as deba ted i n
th e coun cil of Kin g Edw in of Northumbria , Co ifi ,

th e pagan

chief- priest
,
declared i n favour of th e n ew rel igion , because,

as h e wi th perfect n a i vete’ sa id to th e kin g,1' Not on e of

your people h as applied himself more diligen tly to th e

worship of our gods than I have a rid y et there ar e many

w h o have received from y ou greater ben efits an d greater

hon ours , an d a re more prosperous i n a l l the ir un dertakin gs

whereas , i f th e gods w ere good for anything
,
they would

ra ther forw ard m e
,
w h o have been so zea lous to serve them .

”

i
Even to this day , amon g un cultured people, practices

s imil ar to those o f Co i fi sometimes occur. A prin ce of

N epa u l , i n h i s rage a t th e dea th o f a favourite wife , turn ed

h i s a r t i llery upon th e temples of h i s gods , an d, after s ix

hour s
’

heavy ca n n on ading
, eflectu a l ly destroyed them . I n

l ike man n er, a Po rtuguese In dian , th e skipper of a craft
from Goa , refused to l ight th e usua l lamp before th e image
o f h i s pa tron sa in t

,
beca use th e pa tron could n ot

,
or w ould

n o t
, g ive him fa ir w ea ther ; an d threa ten ed , if an other squa ll

came o n
, to th r ew h i s wor thless image overboard an d to

take San ta Ca tte r in a i n h i s s tead .§

Hist. Eccles , i i i . , 30. 1“ Bede , ubi supra , 14.

I See also fo r Sw eden , M i lm an
'

s
“ Histo ry o f Latin Ch ristian ity,

vol . i i . , p . 438 . Dr. D as en t ’s “ Bu rn t Nj a l
,

”
vo l . i . , p . xvi ii .

5 See Mr . Spen ce r’s “ Stu dy o f Socio logy, pp. 302 , 1 60.
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So, too, th e Fin n s do n ot hesitate, i n time of n eed, to have
recourse to th e more powerful gods of th e Russ . When
Yum ala" an d th e other F in n ish deities do n ot do as they

ar e desired
,
their ; worshippers apply for protection or

assistan ce to th e Madon n a an d th e “ Russian god. If their

ow n tradition a l magic rites do n ot suffice to ward off evil

i n fluen ces
,
they n atura lly try th e effect of cross ing them

selves, as th e Russian s do , i n momen ts of dan ger. At th e
harvest festiva ls

,
Tch er v ash

'

peasan ts have been kn own to

pray
,
first to their ow n deities, an d then to St . N icholas , the

miracle worker, th e favourite sa in t of th e Russian peasan try .

3 . I n th e archa ic worl d
,
society implied rel igious un ion .

When an y n ew household w as formed
,
or when an y

combin ation of in dividua ls , or an y comb in ation of clan s , or

an y state , or an y comb in ation of states
,
or an y subordin ate

a ssociation within a state
,
w as established

,
a specia l form of

worship w as simultan eously set up . Commun ity of worship

w as
,
in deed, th e on e mode by which

,
i n early times, m en

were brought together an d were kept together . Every form
of worship

,
as I have a lready sa id

,
impl ied a specia l relation

between th e divin ity an d his worshipper. But when severa l

person s jo in ed i n th e worship of th e same divin ity, they

n atura l ly developed
,
as between themselves, n ew an d specia l

sympathies . Commun ity of worship a lways implied both

a fact an d a symbol . Th e fact w as th e specia l an d in timate

relation that thereby arose between th e co - worshippers .

Th e symbol of tha t relation w as th e participation by them

of a mea l in ten tion a lly prepared an d eaten i n hon our of th e

object of that worship .

That a com m u n i ty of worship established specia l relation s

between cofi é
‘

h
’

i
‘

pfiéi s is a prepositi on fl t he

Mr. Wal lace’s “ Ru ssia, vol . i ., p . 235.
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fol low ing pages ma in ly depen d . I hope to prove that,
amon g at_ least may

_be over a

m uch w ider area
, _
th e origin a l bas is o f human association

w as rel igion .

_
I n th e early w orld , i t w as n ot th e t i e of blood ,

or of family hab i t
,
or of superior phys ica l force , tha t held

m en together
,
but th e f ar m ore po ten t bon d of a common

worship . Those w h o w orshipped
- “

them eW
a lthough n o drop of common blood flowed i n

_

th e i r

vein s . Those w h o did n ot w orship common gods w ere n ot

rela t ives
,
a lthough

,
accordin g to th e flesh

,
they w ere brother

an d brother
,
o r paren t an d child . When a m an w as adopted ,

h e forma lly ren oun ced h i s origin a l sacr a ,
an d passed over in to

th e sacr a o f h i s adoptive father. He thereby ceased to be of

k i n to h i s n a tura l father an d h i s n a tura l bro thers . He

could n o t in heri t from them ,
n or they from him . It w as

n o t his du ty to assist them , or to aven ge their dea ths ; n o r
were they boun d to n otice h i s fa te more than tha t of an y

stran ger. All h i s duties an d a l l his rights w ere a ttached
to th e family w hich h e h ad j oin ed . Tow ards th e members

o f tha t family h e s tood i n precisely th e same rela tion i n

which h e w ould have stood i f h e h ad been bo rn a son of

the ir blood .

The proximi ty o f kin ship
,
too

,
w a s measured by th e

same s ta n dard . The H in du made to h i s an cestors , within a

cert a in degree
,
offerin gs o f cake ; to those beyon d that

degree
,
o ff erings o f w ate r. These pers on s ” w h o made to a

common a n ces to r o ff erin gs o f cake w ere termed Sapi n das ,
or fel low cake - m en . Those w h o made to a common

an ces tor offerings o f w a ter w ere termed Sam an odocas , o r

fel low w a ter - give rs . Bu t those w h o were n o t con n ected by
e i ther o f these modes o f wo rs hip w ere s imply stra ngers ,

and s to od to each o ther i n n o recogn ized rela t ion . So , too ,

Laws of Men u , v . 60.
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when a con test arose i n th e cour ts at Athen s upon a

question of in heri tan ce
,
w e fin d* that th e proper lega l

eviden ce to establ ish kin ship w as th e proof that th e

a lleged an cestor an d th e a lleged heir observed a common

worship an d shared i n th e sam e repast i n hon our of th e

dead .

For th i s theory of archa ic relation ship there is abun dan t

proof. Natura l love an d affection w as n ot its cause.

I say n othin g n ew of th e differen ce between th e agn ates

an d th e cogn ates
,
th e relatives by th e ma le l in e an d th e

relatives by th e fema le l in e. But mere birth w as n ot th e

basis of relation ship even between agn ates . If tw o

brothers
,
bein g slaves

,
were eman cipated

,
they ought

,
on th e

prin ciple of b irth an d n atura l afl
’

ect i on
,
to have h ad

reciproca l rights of succession . Yet th e Roman law'

i
' did

n ot regard them a s agn ates ; an d, upon th e death of on e of

them
,
h i s property wen t n ot to his survivin g brother, but

t o his patron . Th e father’s superiority of phys ica l

stren gth w as n ot th e foun dation of his power . Ol d bl in d

Appius Claudius
,
or old Cato th e Cen sor

,
w as n ot stron ger

than th e youn g m en w h o were i n his m an u s ; an d y et both

of them ruled their respective househo lds with absolute
sway. N or can w e rely upon th e force of habit arisin g

from lon g years of un disputed authority durin g in fan cy.

Th e same force i s i n operation i n th e modern n o less than

i n th e an tique world ; y et , paren ta l authority an d its

con sequen ces a r e f ar from bein g th e same. Further
,
this

explan ation will n ot a ccoun t for th e obedien ce of an

arrogated son
,
an adult m an

,
who volun tarily accepted th e

potesta s of an other. On th e other side
,
i n support of th e

theory I have stated
,
there ar e— i a addition to a l l the

con sideratio n s that I have men tion ed, an d shall hereafter

See Becker’s Ch ar i cl es , p . 394, an d th e au thorities there cited.
In st. i i i . , 7.
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m en tion— th e express w ords of Men u an d of Plato. Th e

former defin es th e character of th e n earer an d th e m ore

remote rela t ives of th e H in du
,
accordin g to th e character

of their an cestra l worship . Th e la tter says dis tin ctly that
relation ship is th e commun ity of th e same domestic gods .

§ 4. Of this commun ity of worship an d i ts r

bon d
,
there w as a w el l - un ders tood symbol . That

w as th e part akin g in common of a mea l prepared i n

of th e object of th e worship . Th e common mea l prepared

upon th e a ltar w as th e outw ard vi sible sign of th e spiritual
commun ion betw een th e divin ity an d his wor shippers . The

con n ection between this mea l and th e rel igious ceremony
is con s tan t . We n ever hear of an y publ ic worship without

a common mea l . I n domestic l ife every mea l w as a sacri

fice ; that i s , i t w as eaten i n hon our of th e house spiri ts , an d,
as i t w as thought, i n their presen ce . Other examples

aboun d i n a l l th e earlier books . I n th e Il iad th e Kin g of

Men i s con s tan tly engaged i n th e sacrifice of an ex , fat , fiv e

yea rs o ld, to th e a l l - pow erful Son of Kron os . I n th e Odyssee ,
Ki n g Al k i n oos offers a sacrifice w hen h e g ives a feast to

h i s people . I n th e Greek language—an d th e same remark ’

m ay be made i n th e ca se of some tribes i n Northern In dia
th e same word i s used to express th e act of killin g an d

th e act o f sacrificin g. I n Virgil
,
w e find King Lat in us

an d King Evan der holding thei r sacrificia l feasts after

th e m an n er o f th e Homeri c kin gs . Fea sts i n hon our of

th e dead , i n which th e kin smen shared , were habitual ly

celebra ted i n In dia , i n Hellas , i n Rome, i n Englan d , i n
Scan din avia . They a re so celebrated i n Russ ia up to th e

presen t day . T he n ames o f th e k i n i n their severa l degrees
,

th e Sapi n das an d Sam an odoca s o f In dia
,
the

'

O,u oy c
'

raa er ec

Mr. Tyler’s “ Prim itive Cu ltu re , " vo l . p . 359.

m un ity of
w orsh i p
w as the
Comm on

Mea l.
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an d ’
Op

‘

y ed
’

meg of Greece, th e Con f ar r ei of Rome, express i n
themselves th e commun ity of eatin g an d drin kin g as form

i n g th e basis of the ir relation . An d as a share i n a common

worship w as lega l eviden ce of kin ship between any tw o

person s, so th e participation i n a common sacrificia l mea l

w as lega l eviden ce of that commun ity of worship .

Th e most strikin g eviden ce of th e bel ief that a t i e
,
an d a

t i e of n o common effi cacy
,
w as formed by such a participa

tion
,
n ot on ly between th e co - worshippers

,
but between each

worshipper an d th e object of his worship
,
i s foun d i n a

remarkable passage* of St . Paul . Th e Apostle is writin g on
th e evil of Christian s bein g i n an y w ay con cern ed with th e

sacrificia l feasts of th e heathen ; an d h e asks , as though th e

an swer to his question were self - eviden t Ar e n ot they

who eat of th e sacrifices commun ican ts of th e a ltar ?

Although his immediate subject is Jewish sacrifice
, y et h e

appears to select th e familiar Jewish rites merely as

i llustrative of th e more gen era l question . Accordin gly
,
h e

proceeds to declare that a sacri fice to devils—that is , to th e
heathen gods fi m ak es him who takes part i n th e sacrifice

a commun ican t of devils .
” It w as this bel ief that ren dered

th e early Christian s so un comprom is ing upon th e question

of m eats offered to idols ; a question ,
at that day ,

of th e most

practica l an d urgen t importan ce ; but of which, i n th e

a ltered circumstan ces of modern tim es, w e can hardly even

m appr eci ate th e d ifli cu l ty .

5. It is n ot en ough to say that th e common mea l w as th e

01 of worship . Something m ore than th e mere fact of

l w as required . It m ust be a mea l specia lly

prepared for , an d offered to, th e object of th e worship .

Som etim es th e n ature of th e m ea l , th e m ode of i ts prepara

1 Cor . x. 1 8 20. An d see Dean Stanl ey’s Comm en tary.
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last - men tion ed prohib ition w as expedien ce on ly
,
an d n ot

duty. Th e Christian absta in ed from meat respectin g which
h e h ad n otice

,
n ot because an y spiritua l commun ion w as,

by th e u se of such meat, established between him an d th e

fa lse spirit—for h e did n ot eat th e meat with that in ten t

but because h e desired to avoid th e scan da l an d th e miscon

cept i on which might arise from th e fact of a Christian

kn owin gly eatin g meat that h ad been offered to some idol .

Th e fact would, to many person s , be eviden ce of th e in ten t .

Th e same difli cu l t i es con tin ued, lon g after th e decis ion of St.

Paul
,
to v ex th e souls of Christian m i ssron ar i es . It w as

on e of th e subjects wi th which Gregory th e Great * h ad to
dea l on th e evan gel ization of En glan d. Th e Pen iten tia l of
Theodore h as a lon g chapter upon th e heathen practices of

commun ican ts an d their appropriate pen an cesr l
' Amon g

these offen ces a con spicuous place i s occupied by sacrificin g to
demon s, eating an d drin kin g n ear heathen temples i n hon our

of th e god of th e place, eatin g what h as been sacrificed

to dem on s, an d celebratin g festa l m ea ls i n th e abomin able
places of th e heathen . These demon s were th e an cien t

gods an d th e bel ief on which their rites were foun ded, an d

th e practica l di ffi culties then ce resultin g, were th e same i n

Northumbria as
,
six cen turies before

,
they h ad been i n

Corin th . So, too w e fin d that
,
i n dea l in g wi th their Norse

con verts
,
th e Ch r 1 st i an mission aries h ad to struggle aga in st

three leadin g abom i n at i on s ]
,

L They i n sisted that a l l

Christian m en should absta in f rom three thin gs—fi r st ,
they m ust n ot worship idols secon d, they must n ot

expose their children ; third, they must n ot eat h or seflesh .

Why th e Church should trouble itself on th e last po in t, or

why
,
i f such absti n en ce were desired, i t should be placed on

Bede, Hist. Eccles. , i . , 30.

1' K em bl e
’

s Saxon s i n Englan d, v ol . i ., p . 524.

i Dr. D asen t ’s “ Bu rn t Njal , ” v ol . i ., p . xxvi .
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a level w i th th e tw o precedi n g requ i remen ts , ar e question s

that to ou r m odern n otion s a r e hard to an swer. When
,

however, w e remember that horses were habitua lly offered

at th e Nor se sacrifices
,
w e perceive at on ce th e true

explana tion . Th e prohibition of h or seflesh m ean t th e pro

h i b i t i on of meats offered to idols . It i s probable that th e
prej udi ce which st il l preva i ls aga in st th e u se of a m eat

that is otherwi se un objection able is a su rviva l of th e days

when th e horse w as sacrificed to Odi n ,
an d when Angstu r

an d his compan i on s ceased n ot to warn their di sciples

aga i n st those sacrificial m eats
,
from which

,
as th e Apostles

on ce sa id
,

“ If y e keep yourselves , y e sha l l do well .

6. It thu s appea rs that a close con n ection
between common worship an d common mea ls . Mea ls

crever w e read

of such ceremon ies , w e hear of such meals . Wh erever w e

read of public m ea ls
,
w e a lways fin d that they formed part

of some rel igiou s celebration . We fin d th e Greek terms for

ki nsmen an d for feas ters used as syn on ym s . We fin d that
th e right to partake of a common mea l w as regarded as th e

proper lega l proof of a commun ity of w ors hip . We fin d
,

too
,
tha t

_
th e worship an d th e common mea l were

un i versa l amon g
“

th e Ary an nation s . Am ong them , a t least ,

M ecca i t i s n ot too much

to say
’ tha t the earl ies t rel igious act seems to have been

the ea ti ng o f a mea l prepared on an a lta r. ” Th e question
,

how ever, s ti ll rema in s
,
How a r e w e to accoun t fo r these

facts ? Wha t were th e beli efs w hich l ed to th e un iver sa l

adoption o f this part icular symbol , and to the es tabl ishm en t

of these pecul iar rela tion s Such an in quiry i s n ecessarily
di fficul t . We ca nn ot en ter in to th e thoughts and the

M . De Cou l anges ’ “ L a Cite An tiq u e , p . 182.
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f eel i n gs of m en upon a m uch lower level of culture than

ou r ow n . We have l ittle defin i te i n form ation on the

subject, partly because m en ar e habi tua l ly reti cen t on su ch

m atters, an d partly because there w as n o n eed to treat of

subjects that to th e readers of that tim e were perfectly wel l

kn own . Th e i deas themselves, too, were from thei r very
n atur e m ore or less vague. Fi n a lly, these i deas m ust be
distin gu i shed from other an d s im i lar, though probably later,
i deas. Wi th thi s distin ction I m ust preface my remarks.

i dea impli es ei ther a ben efit to the

r ecip i en t or a loss to th e gi ver, or partly th e on e an d par tly

th e other;
“

I i i
"

th e
"

first case
, th e ben efit

I

n
—
isgr

' "

(Fri sf st either

i n actua l assistan ce, or i n som e gratification , or i n merely a

m ark of atten tion an d respect. I n th e secon d case, i t

con sists i n the costlin ess of th e gift , a_ c_qst_l i n ess which i s

C w i th whi ch th e don or yi elds i t . Som etim es these moti ves

a r e blen ded . But these com plex m oti ves gen eral ly relate

t o th e attempts made to prop i tiate externa l an d un kn own

f orces . They thus belon g rather to th e class of Nature
w orship than to the simpler an d older ri tes of dom esti c

r el igi on . Pa r va petu n t L a r es th e Household wor ship
s ought n o costly sacri fice . Men thought that th e disem bodi ed

sp i ri t r etai n ed s im i lar feel i n gs, an d s im i lar n eeds, to those

t hat h e had i n th e flesh . It w as thus equal ly a duty an d a

pleasure to share w ith h im th e custom ary meal , an d to pay
t o h im th e won ted respect. Bu t there w as som ethin g m ore

t han thi s. Th e common m ea l w as th e sole m ean s by wh i ch

a comm un i cati on could be m a in ta i n ed between th e sp i ri t

w orld an d th e earth . Th e spiri ts were n ot perceptible to

h um an sen ses ; but th e off eri ng of f ood and of dri nk

f orm ed a sort of m i ddle term by whi ch th e sp i ritu a l and

th e ear thy could be brought together . Every
,

object ,
w hether an im ate

'

m ate, w as su tofi gon si st of
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a of , s om eth i ng i mm ater i al m s g w el l as o f s om eth i ng m

m ateria l . Th e a rticles of food and of drin k possessed this

n atur e. ItW M offerin gs
thafl M w hi l e th e ea rth ly parts were left for
m en . Thus both th e spirit an d the worshi pper l ived on

th e sam e n ourishmen t . That which suppor ted and

strengthen ed after i ts kin d th e human fram e
,
suppor ted

an d strengthen ed by its spiritua l force th e spir i t to whom

i t w as presen ted . Nor did th e worshippers doubt that at
every such m eal their D ivin e Head sat presen t, though

uns een , among them .

Each of these propos ition s is full supported by abun dan t
«3m m 1M
th e souls of objects did exist i n pr r tim es an d

does a t th e resen t da exist amon th e races of lower

cu lture. That th e s i r i ts reta in in th e spirit - w or l d

W

som e

s

e
mManL e Of thg i gtg

‘

esjé h m cu he pn rsu im _of th e presen t

e is a fam i l iar bel ief. We n eed but reca ll , for i ts i llus

tretien , th e class ica l description s of th e shadowy heroes

pur suing th e hostile shades , or chas in g the phan tom deer.

Even
’

to th ii ‘i ffih r aci s_of lower culture , th e di st i n c

i s wel l un derstood
,
an d is distin ctly sta ted . When

,
says

Sir John Lubbock
,

’ i t isobserved thEt m eat - offerin gs a re

n ot con sumed , i t is supposed t hat th e
f

spi r i t eats the
spTi i 'i ti

—
ral par t of th e victim an d leaves th e m eat to the

worshipper. ” Thus th e L im boos , n ear Darj il ing
,
say

Th e li fe - blood to the gods , th e flesh to ourselves . ” “ By

that tim e, says Marco Polo,1
‘ wri tin g of feas ts in cert a in

India n tem ples
,
they say th e spi r i t of th e idol has con

sum ed th e substan ce of the food ; so they remove the

Or igin of Civili zation , p. 237. ‘i‘ VO1 1 1 (COL YU l e
'

B ed°)r P 282
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viands to be eaten by themselves wi th great j oll ity.

“ Th e Chi n ese, says Mr. Dooli ttle,* en terta in th e i dea.

that th e spirits of th e dead partake of th e essen tia l an d

i mmaterial elem en ts of th e food an d th e wi n e. Wh at th e

l ivin g con sume at th e con clusion of th e ceremony is on ly
th e coar se an d materi al porti on s

,
which th e dead leave

u n touched . For further evi den ce i t i s en ough to refer to

th e n um erous facts accum ulated by Mr. Ty l or f l
' Nor does

this bel ief soun d wholly stran ge to those who rem ember

th e frequen t men tion that Homer m akes of th e savour of

th e sacrifices bein g wafted to th e gods .

We can a lso see that, i n th e state of m in d of which w e

speak , th e bel ief exists that_ th e“ gods _an d their worshippers;
f orm on e commu n ity . They ar e

,
l itera l ly

,
1 n th e old phrase

f

which Ar i stotle cites respectin g th e
l pr im i t i v e family - groups

of th e Hellen ic tri bes, of th e same mea l - b in an d th e same

hearth . They have a common descen t
,
common in terests

,

common property, comm on sym pathies , comm on enjoym en ts .

Pl atoji speaks of th e kin ship an d commun ion of th e kin dred

gods that have th e n ature of th e same blood as their

worshippers . He - says tha t a m an
, . i f h e hon our an d

ven erate th e kin dred an d th e commun ion of his kin dred

gods
,
that have th e n ature of th e same blood as h e h as

,
m ay

reason ably expect from them th e blessin g of children .

Pollux
,§ a later writer, but of high authority

, w h o

apparen tly expresses th e views of Aristotle
,
uses

, as terms of

apparen tly th e l ike mean in g, words den otin g respectively

blood relation s or kin smen—m en who make a comm on

offerin g
,
an d m en w h o partake of a comm on feast.

I shal l frequen tly have occasion to n otice th e stren gth of

t his sen tim en t towards th e Household gods . It i s to them ,

Socia l Li fe of th e Ch in ese, v ol . p . 48.

‘l‘ Prim itive Cu ltu re, ” v ol . i . , p . 435.

Laws, v . 729. v i ii , 9, 1 1 1 .
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i n deed, much m ore than to any patron sa in t, as w e m ight

term him , that thei r feel in gs were speci al ly di rected. We

m ay trace amon g un cul tured people the operation of a

s im i lar sen timen t even at this day . Th e Ch i n ese describe

certa in feasts i n hon our of their deceased an ces tors by th e

expressive n ame,
“ keep i n g com pan y wi th th e gods . I n

F ij i
,
too

,
w e fin d a s in gular illustration of these ol d bel iefs.

Th e term Vetta u vu m ean s sprun g from th e sam e root, an d

den otes people who worship th e same god, who m ay swear

a t ea ch other an d take each other’s property. Th is

privi lege of swearing is expla in ed by th e bel ief that th e

god in voked cann ot, or will n ot , injure th e person cu rsed,
because h e belon gs to h im . But, when on e cursed a

stranger, th e wrath of th e god thus in voked m ay be

expected to fa ll upon th e person cursed , i n whom h e h as n o

i n terest, an d who h as offen ded on e of that god
’s people.

*

It m ay have been that th e primitive V iew of this m atter

i s tha t which I have thus en deavoured to describe , and

n oth i n g m ore. It m ay have been that our forefathers

regarded their gods as m embers of their clan ; in visible,
in deed , an d with greater an d more varied powers than

those of an y m orta l clan sman , but still presen tin g essen

t i a l l y th e same relation . But it m ay a lso have been other

wise. There is an other an d a less obvious explan at ion . It

en tered i n to an d became in corpora ted wi th th e worshipper.
A savage wi l l eat his en emy, i n th e bel ief that h e t er eby

appropriates that en emy
’s strength an d ski ll an d courage.

Mr. Thu rston ’

s
“ Mem oran dum on Own ership of Lan d i n Fij i, ” i n

Report of Comm odore Gooden ou gh an d Mr . Con sul Layard, “ On th e

Co lon y o f Erji, ” presen ted to House o f Comm ons , Jul y , 1 874.
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Th e strange blending ‘p f w th e i den tiqL of th e father with

that of th e son formed, as w e shal l see, a promin en t part of

th e primitive theory of l i fe an d of society. I n som e such
M .

m ann er it m ay have been thought
? that th e comm on food

whether hum an or divi n e - that, i n cases where a patron

sai n t h ad been chosen ,
th e D i vin e Father an d his adopted

Son s h ad becom e iden tified ; that th e D ivin e essen ce dwelt

i n th e m an , an d th e hum an essen ce dwelt i n th e D ivin ity ;
an d that th e worshippers were a l ike an im ated by th e same

i n dwell in g D ivi n e Spirit. Whether views of this kin d

Were a ctually en terta in ed, an d i f they were en terta in ed,
whether they formed part of th e primitive bel iefs of ou r

r ace or were th e addition of a fan tastic phi losophy upon

th e old creed, ar e question s which I do n ot un dertake to

determin e. Whichever explan ation be correct
, i t will

accoun t for th e gen era l acceptan ce of that creed an d for i ts

symbol ism i n th e comm on m ea l .

See Mr . Spencer’s Sociology, v ol . i . , p . 299.
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his an cestors i n th e other world . On th e other han d, th e

spirit to whom n o such offerin gs were m ade w as supposed

to suffer th e pangs of etern a l hun ger. th e

m fi é

‘

éfifi éfifHamm er
“

ar ms
“

duties of piety (such

w as th e techn ica l expression amon g th e Roman s), a m an

destroyed his happin ess an d caused th e m isery of a l l his

forefathers . Th e offen ded sp i rits did n ot perish. They were

chan ged from fa ithful frien ds i n to deadly en emies. The

ben ign an t Lares became th e dreaded Larvae. Those powers

which formerly were used for th e offen der’s ben efit were

n ow turn ed to his destruction . Th e im pious m an , th e m an

w h o n eglected his fil ia l duty, or violated th e customary

laws of th e household, h ad n ot to dread an y human pun ish

m en t. He w as given over to his ow n tormen tors . His
gods were aga in st him ; an d every form er blessin g became

a curse.

Th e differen ce between our m en ta l state an d that of ou r

forefathers is so wide, that i t costs n o ordin ary effort to

rea l ize those forms of bel ief
,
on ce so poten t an d so wide

spread
,
which I have en deavoured to describe. But thi s

difficulty rests wi th ourselves on ly, and is n o proof aga in st

th e exi sten ce of that bel ief. It is n ot m ore diff icult to

comprehen d that our an cestors foun d their Providen ce i n

their fathers’ tombs
,
than it is to comprehen d that a hun dred

m i ll ion subjects of Queen V ictoria bel ieve that Gan ges or

N erbu dda is n ot merely th e seat or th e emblem of a god,
but is itself a very god. If w e doubt whether House-worship

be an actua l existen ce, and n ot a dr eam of idle speculators,
w e should remember that

,
at this day , i n Chin a ,

three

h un dred million s of orderly
,
i n dustrious, an d in telligen t

m en l ive an d di e i n this fa ith. So—power fully does it act
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upon th e Chin ese m i n d
,

‘ that it is easy to obta in
,
for about

£33, a m an who will con sen t to be put to death . To such

a sacri fice posthum ous hon our i s atta ched. Th e family i s

rescued from poverty, and en ters on th e possession of com

pa r at i v e wea lth ; an d thus provi s ion is m ade for th e con stan t

perform an ce of th e offerings to th e Man es . Nor is thi s
belief confin ed to th e Chin ese empire. Numerous other
n a tion s i n a l l par ts of the world hold similar Op i n ion s .
“ I n our time,

” says Mr. Tylor,!
“

th e dead still receive

worship from fa r th e larger ha lf of m ankin d ; an d i t m ay

have been m uch th e same ever sin ce th e remote periods of

primitive cultur e
,
i n which th e religion of th eMan es probably

took its rise.

”

2. It is thus certa in that theworship of deceased an

is a s aw ca u sa ,
an d n ot a m ere hypothesis. It has ,

been question ed whether this

been elsewhere operative
,
w as

n a t ion s . I proceed , therefore,
for th e propos i tion that this worship on ce exi sted i n every
bran ch of our r ace. Am on g th e Hin dus

,
th e Vedas

disti n ctly recogn ize th e an cien t rel igion of the Pitri s , or

Fathers . Th e Rig Veda r elates i to th e worship of th e gods ;
but the Sama Veda rela tes to the worship of the Man es of
th e an cesto rs .

“ Th e Pi tris
,
say s Professor Max Muller,§

a r e in voked almost l ike gods obla tion s a r e offered to them
,

an d they a r e bel ieved to enjoy
,
i n company wi th the gods ,

a l ife of n ever - en di n g fel ici ty. Th e o ff er i ng of cakes an d

wa ter i s th e sacram en t o f th e Man es
, on e of th e five

grea t ceremon ies which Men u ll enjo ins .

“ An obla tion by

S i r John Bow ring , Fort . Rem , v o l . i . , p . 563.

1" “ I ’r im xt i ve Cu ltu re , " vo l . i i . , p . 1 12.

I Men u , i v . , 124.

“ Chips , v o l . u . , p. 46 .

I] i i i . , 70.
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Brahm i n s to their an cestors, says th e sam e authority
,

*

tran scen ds an oblation to th e deities
,
because that to th e

deities i s con sidered as th e Open in g an d com pletion of that

to th e an cestors . ” I n this case th e offeri n g to th e deities i s

m erely i n ciden ta l
,
an d is in ten ded to be “

pr eserv at i v e
'

l
‘ of

th e oblation to th e Pitris or
,
i n other words

,
to secure to

them t h e quiet enj oym en t of their sacrifices, Wi thout

disturban ce from thei r greedy an d m ore powerful n eigh

bours .

Am on g th e Iran i an s a s imilar bel ief preva iled. They

worshipped th e Fravashis
,
or spirits of th e dead, an d espe

ci al ly those of thei r ow n an cestors . There cann ot be an y
doubt

,
says Spi egel ;

r “ that th e worship of th e Fravashis
played an importan t part with th e Iran i an s

,
though

,
perhaps,

m ore i n private than i n public . It would appear that there
were tw o differen t sor ts of it. Gen eral , certa in ly, w as th e

hero - worship
, th e ven eration of th e pious m en before th e

l aw .

’ With this
,
i n some ages

,
perhaps, th e worship of

Fravashis of th e roya l family w as combin ed. Th e an cestor

worship, on th e other han d
,
w as of a strictly pri vate

character . Th e Khordah Avesta§ tells us that, when
water is drawn from th e celestia l sea

,
Vou ru - Kasha , those

of th e bold Fravashis of th e pure who come dow n to earth
“ brin g water

, each of them to his kin sfolk
,
his clan , hi s

con federacy, his region ,
sayin g thus It is our own region ,

’

to further it
,
to in crease it. Then i f there is an Overseer, a

Ruler of a region
,
provided wi th like kin gdom ,

h e a lways

i n vokes them
, th e bold Fravashis of th e pure, aga in st th e

torm en ting foes . They com e to his assistan ce if they are

n ot torm en ted by him
,
made con ten ted wi thout revenge,

u n offen ded : they bring h im forward like as if a m an were

i i i . , 203. 1
' 205.

1 See Mr . Spen cer’s Sociology, v ol . i ., appen dix A, p . 0.

Spiegel’s “ Avesta , by Bleeck, vol . i i i . , p. 88.
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a well - feathered b i rd . They ar e h i s weapon s, h i s defen ce,
h i s support

,
his wal l .”

It is n eedless to en large upon th e dom estic worship of

Hel las an d of Ita ly. Th e facts a r e sufficien tly wel l kn ow n ,

an d they have been recen tly di scussed with con spicuous

abil ity i n his “ L a Cité An tique —a w ork to which I gladly

ackn owledge my great obligation s—by M . D e Coulan ges.

I will merely reca l l som e of th e familiar n ames . Th e

Hell en i c House Spir its were kn own by many des ign ation s .
They were directly ca l led 8a ipoveg an d 7

'

1pu789. They were th e

0502 0 1
‘ th e Gods Of th e Hearth ; 9602 puxtm , OI

‘

Pen ates ; Gao l wa rptfior, Ey y evag, opé'

y r w t
,
a t

'

n f a cpoc, OI
‘Gods Of th e

Fathers
,
of th e k i n

,
of th e same race , of a common blood. Th e

Latin lan guage con ta i n s a variety of s im i la r n ames. We

m eet with th e Gen ius
,
Lares

,
Man es

,
Pen ates

,
Vesta . Of

these words
,
Gen ius is gen era lly taken to mean th e spirit,

or guardian an gel
,
of a l ivin g m an . Th e Man es

,
whether th e

word mean s th e good people
,
or

,
as some suppose

,
th e little

people
,
a r e th e dead gen eral ly. Vesta i s th e hearth

,
with its

holy flame . But th e Lares an d th e Pen a tes ar e th e true
House Spi r its, th e sou ls of deceased progen itors that dwel l i n
th e in ter ior of th e house, an d, a lon g with th e holy fi re, col

l ect i v ely form i ts protectin g deity. Of a l l th e worships of

Rome
,
as Mommsen‘ has observed

,
th e worship of these

House Spiri ts h ad th e deepest hold an d of a l l thoseworships ,
as w e kn ow,

i t w as th e on e which lasted th e longest. I n th e

other European n ations , th e Slavs , th e Teutons , an d th e

Kelts , th e House Spi ri t appears with less distin ctn ess . We

have n o early books of these peoples
,
l ike th e Vedas

and th e Avesta
,
an d th e l itera ture of Greece and of Rome.

Th e influen ce
,
too , of Christian ity h as passed with va ryi n g

force over each of these n ations as w e kn ow them . Ou r

0 “ His to ry of Rom e
, V0 1. p 173
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acqu alsi m e fl l erefm
l w difiw 1 8

derived ma in ly from w r iters to whom the House Spirit w as

E b l i v i on a l l that related _to th e_m ost of thei r

en emies. Thus th e House Sw g im sel f i n these

coun tries to us m erely as a surviva l
, an d w e have n o direct

kn owledge of his earlier worship . Yet th e exi sten ce of

that worship does n ot adm it of doubt. Th e traces of i t

a r e seen clearly amon g
_th e_ Slavon i an peoples . Although

Ch r
i

sti ani ty
fi

h as chan ged th e L ar Famil iari s in to an un couth
shaggy demon

, an d h as substituted th e holy Ei con s for th e
an cestra l spirits

, th e old bel ief is preserved better amon g
them than i n an y part of Western Europe. Th e Slavon i an

peasan t holds that each houseale ought to have its fam i l iar

spirit, an d that i t i s th e soul of the foun der of th e home

stead that appears i n this capacity.

” To this bel ief m an y

o f their customs ar e du e
,
i n th e bu i ldin g of their houses, i n

t h e chan gin g their residen ce, an d i n m an y deta ils of

ordin ary life . Mr. Ralston h as collected a n umber of

curious an d in teresting illustrations of this primitive bel ief.

There is n o doubt
,
h e say sj

‘ i n referen ce to the o ld

Slavon ian s
, about their bel ief that th e souls of th e fathers

watched over their children
, an d their children

’s children ;
an d that

,
therefore, departed spirits, an d especia lly those of

an cestors
,
ought a lways to be regarded with pious ven era

t ion
,
an d sometim es solaced by prayer an d sacrifice . It is

clear, m oreover, that th e cultus of th e dead w as amon g

them, as amon g so m an y other peoples, closely con n ected

W ith that of th e fi r e burn in g on th e dom estic hearth—a fact

w hich a ccoun ts for th e stove of modern Russia havin g
com e to be con s idered to be th e specia l haun t of the
D am ov oy , or House Spirit, whose position i n th e esteem of

Mr. Ralston ’

s
“ Songs of Ru ssia, p . 1 26. ‘I‘ 1 h ,

p. 1 1 9.
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th e people i s looked upon a s a trace of th e an cestor - worship

of o lden days .”

Am on g th e people of Western an d Northern Europe th e
‘House Spiri t is reduced

, even more pla in ly than his brother
i n th e East, to th e con di tion of a mere surviva l . Yet

,
n ot

withstan din g a l l hostile in fluen ces , th e Teuton ic Haus—geist
h as left man y traces of his in dividual ity. He i s kn own as

th e E n sing or Stet i got , th e House God or L ar Fam il iaris .
He i s a lso I ngoum o—a guardian of th e in n er pa rt of th e

house—a term exactly equiva len t to the Latin P en as an d

th e péxcog of th e Greeks . We can often trace i n

them
,

” says Grimm ,

"e
a specia l relation to th e hearth of the

house
,
from ben eath which they often come forth

,
an d

where th e door of their subterran ean dwell in g seems to

have been they ar e pecul iarly hearth gods .

”

I n this sen se

th e Greeks would have cal led them 0502 éar w fixor. Th e

House Spirits h ad a multitude of other n ames which it is

n eedless here to en umera te ,
but a l l of which ar e m ore or

less express ive of their frien dly relation s with m an . They

a lw ays dw el l i n or about th e house, an d ar e, if they a r e

w ell trea ted
,
a lways frien dly an d helpful i n th e house an d

i n th e yard . Th e Kobold ,
”

says Gr i rn n r ,1
' wri ting of them

un der on e of these n ames ,
“ i s thus a u seful , in dustrious

spi ri t , w h o takes del ight i n helpin g th e m en an d ma ids i n

th e housew ork ,
an d secretly do in g a part o f i t. He grooms

th e horses , combs out their man es , gives their fodder to th e
ca ttle , draw s water from th e well , and clean s ou t th e stable.

Hi s presen ce brin gs luck an d success to th e house
,
h i s

departure wi thdraws them . Th e n ame o f Kobo ld i appea rs

i n No rman dy , an d hen ce probably i n Englan d un der th e
famil iar fo rm o f Gobl in . I n th e latter coun try h e has

Deu ts che Mytho logie , v o l . i . , p . 468. 1 1 1A , p . 478.

I See Keightley , Fai ry Mytho logy , pp . 208, 358, 1 71 . 1 39, 140, 239.
476. Grim m ’

s Deu tsche Mytho logie , vo l i . , p . 468 , at seq .
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m any n am es. He i s th e Brown i e
,
or as i n Yorkshire h e i s

ca lled th e Bogart, or Hob Goblin ,
or Robin Goodf el low.

By whatever style h e i s described , his fee i s wh i te bread

an d milk ; an d overn ight h e does a l l th e household work .

I n Scotlan d this sam e Brown ie i s wel l kn own . He i s

u sua lly described as a ttached to parti cular families, with

whom h e h as been kn own to res i de for cen turies threshin g

th e corn ,
clean in g th e house

,
an d perf orm i n g sim i lar house

hold tasks . H is favourite gratificati on w as m i lk an d hon ey.

I n th e Orkn ey Islan ds a wr iter i n th e begin n i n g of th e

e ighteen th cen tury states that n ot above forty or fifty

years ago a lmost every fam i ly h ad a Brown i e, or evi l spirit

so ca lled, which served them ,
to whom they gave a sacrifice

f or its servi ce ; an d when they churn ed their m i lk, they

took a part thereof an d sprin kled every corn er of th e house

for Brown ie’s u se . L ikewise when they brewed they h ad a

ston e where in there w as a l ittle hole
,
i n to which they

poured som e wort as a sacrifice for Brown ie.

” Am on g th e
Scan din avian n ation s there is, as w e m i ght expect, a sim i lar

House Spirit. I n Denmark an d Norway h e i s ca l led N isse
God - dren g

,
or Good - fel low. Th e Swedes ca ll h im Tompt

Gabbe, th e Toft - Gaffer
,
or old m an of th e house an d its

surroun din gs . I m ay add that th e N is, l ike his brother i n
Russ ia

,
th e D am ov oy ,

often cribs corn from th e n eighbours

f or th e u se of his household’s horses ; so that this spirit,
a lthough h e is good to those who ar e u n der h i s protection ,

does n ot hesitate to i n jur e, f or thei r sakes, stran gers . I

am n ot aware that th e House Sp i ri t has left m any traces of

his existen ce amon g th e Keltic peoples. Hi s Iri sh r epr e

sen tat i v e i s sa i d to be th e Cl u r i cau n . A m ore trus tworthy

an a logue i s foun d i n th e Hebrides. I n those i slan ds at th e

presen t day ,
Th e Gael * ca ll their evi l sp i ri ts Bodu ch s

an “ L ewsi ana, by W. An derson Sm ith, p. 199.
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more chaste than my mother’s
,
an d purer han ds . I n

Rome
,

* th e elder Cato tells us that it w as th e fir st duty of

th e House Father
,
on his return hom e, to pay his devotion s

at th e a ltar of th e Lares. Virgil describes [En eas as

adori n g th e spirit of h i s father An chises , an d seekin g from
i t protection an d a i d. If a m an be n either forsworn

,
n or

m ean
, it is to th e prop itious Lares—as Hor ace

'

l
‘ tells u s

that his thanks ar e du e .

I n this aspect w e can appreciate a n otable fun ction of

th e Lares . Th e House Spirits were directly charged with
th e preservation of th e property of th e household. They

were
,
as Horace tells us

,
th e guardian s aga in st thieves .

They were
,
i n th e words of Tibu l l u sgt th e guardian s of

th e lan d.

” They repel led th e thief
,
so Ovid§ assures us,

an d scared th e en emy
,
an d warn ed th e trespasser. This

duty w as n ot l imited to th e house, but w as exten ded ll to

every part of th e household’s property. Thei r fun ction s
,

however
,
seem to have been gradua lly specia l ized. With

th e Latin s, th e Garden Spirit w as kn own as Hercules ; and
before th e guardian of th e boun dary w as con foun ded wi th

his Hellen ic n amesake
,
th e wan derin g son of Al kmen e, h e

enj oyed un der this n ame a high place i n th e Roman Pan

theon . I n Athen s
,
these tutelary fun ction s were assign ed to

Hermes, an d w e read of th e more gen era l expression ,

66023pw t . Ou r Teuton ic forefathers worshipped Freya ,
as th e

guardian of their boun daries . Throughout a l l an tiquity
,

in deed
,
th e lan dmark seems to have been in variably held

sacred. It is n oteworthy that both th e L at i n s i l an d th e

Greeks recogn ized divin ities for th e house an d its precin ct,
for th e cultivated field

,
an d f or th e woodlan d . Al l these

See Mom m sen , History of Rom e, v ol . i . , p . 1 73.

Satires , ” i i . 3, 1 64. I I . , i . 23.

“ Fasti, ” v . 1 41 , xi . 677. IICicero, “ D e L eg . , i i . 1 1 .

‘
II Momm sen , History of Rom e,

”
v ol . i . , pp . 1 73, 1 74.



HOUSE WORSHIP .

deities seem to be in cluded un der th e gen era l descript ion of
L a r es

,

"E
an d their separa te t itles afford ev iden ce for th e

existen ce among those peoples of th e usua l form of can ton a l
settlemen t .

4. Of this tute la ry spirit
,
or company of spiri ts—th e L ar 53 3231

0

518
Fam i l i a r i s

,
or Man o f th e Household , as th e Roman s ca lled Hearth.

him th e Her e i n th e House, as h e w as kn own to th e

Greeks th e Hu s i n g of th e Teuton s th e D am ov oy , or Angel
i n th e House

,
o f th e Russ ian peasan t a t th e presen t day

th e hea r th w as th e a l ta r. There th e holy fi r e ever burn ed,
an d there th e gross corporea l substan ce of th e food w as

purged aw ay
, an d i ts spiritua l essen ce w as ren dered fit f or

th e a cceptan ce of th e spirit . On this h ear th ,
w h er e

,
i n his l ife

t ime
,
h e h ad himself so often sacrificed

,
th e departed House

Fa ther received a t th e han ds of his successor h i s share of
every meal , an d heard from his l ips , i n h i s ow n hon our, those
familiar w ords o f prayer an d pra ise tha t w ere th e heirloom s

o f h is race . Every mea l w as i n effect a sacrifice
,
and the

Aryan House Fa ther
,
when h e reveren tly asked a bless in g

upon h i s humble board felt tha t h e w as n ot on ly seeking a

con tin uan ce o f th e d i v in e pro tection
,
but tha t h e w as

securin g th e happin ess of those w h o w ere l i terally his
fa ther s an d h i s gods .

Th e hearth w as thus , so to speak
, th e organ through

which th e l iv ing ma in ta i n ed the ir in tercourse w i th th e dead.

This rela t ion i s expressly s ta ted i n th e “ Rig Veda
, 1

‘ “ Thou
,

O Agn i Ga ta v cdas , hast carried , w hen implored
, th e

offerin gs which thou hast ren dered sw eet thou hast given
them to th e Fa the rs : they f ed on their share . Ea t thou

, O

God, the proffered obla t ion . O u r Fa thers w ho a r e here and

Re li gio L am rn po sita i n fun d i v i l l requ e conspec tu . Ci c . , ubi supra .

1
“ Pro fesso r Max Mul ler, “ R ig Veda ,

" p . 24.
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those w h o ar e n ot here, our Fathers whom w e kn ow an d

those whom w e do n ot kn ow,
thou kn owest h ow man y they

a r e : 0 Gatav edas
,
accept th e well - made sacrifice

,
w i th the

sacrificia l portion s . They w h o , whether burn t by fir e or

n ot burn t by fi r e
,
rejo ice i n their offerin g i n th e midst of

heaven
,
give to them

,
0 Kin g, that life an d thy (their)own

body, a ccordin g to thy wi ll .
”

We have abun dan t eviden ce to prove both th e early

worship of th e hearth an d its con n ection with th e w orship

of decea sed an cestors Tu qu a; loca pr i m er ten se
”

ar e th e

words ale i n w hich Vesta w as in voked an d Vesta ,
as w e ar e

expressly told
,
w as n either m ore n or less than th e l ivin g

flame . So
,
too

, Ci cer O
‘

f
' tells us that every prayer an d every

sacrifice con cludes w ith Vesta . I n In dia th e same w ordjt

(Vastya)occurs i n San scrit, but is there used i n th e sen se

o f house
,
wh i le th e holy fir e is worshipped un der th e n ame

of Agn i . Un der this latter n ame (Agon or Ogon), th e

Latin Ign is
,
th e Russian peasan t§ still worships his domestic

h earth . Th e an cien t Scythian s
,
an Aryan though probably

lon g extin ct people
,
used

,
as Herodotus“tells u s , to reveren ce

Erm
’

n un der th e n ame of Tab i t i . He adds that they
reveren ced h er beyon d a l l th e other gods . I n Hellas

,
too

,

w e r eadi l i n th e Homeric Hymn s that '

E<m
’

n is t o be i n

v ok ed beyon d a l l other gods . I n th e historica l times
w e kn ow that i n every sacrifice to Zeus an d Athen e '

Ecm
’

n

w as a lways first adored . N ot less em phatic is th e lan guage

of th e Vedas “ :
“ Before a l l other gods w e must in voke

Agn i . We will pron oun ce his revered n ame before that of

4“ Ovid, “ Fasti, v i . , 291 , 304.

’1‘ “ D e N at . D eo . , 27.

I Pictet, “ L es Origin es In do - Eu r opeen n es , v ol . i i . , pp . 238, 259, 262.

Mr. Ra lston , Songs of Ru ssia , ” p . 86.

Mi v . , o . 59. See Can on Raw lin son ’

s
“ Herodotu s, v ol . i i i . , p . 1 66.

1T
“ L a Ci te An tiqu e, ” p . 26. Sm ith’s “ Diction ary Biography and

M ythology, s . a ,
tw in.

L a Ci teAntiqu e, p . 26.
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th e other immorta ls . O Agn i
,
whosoever be th e god

that w e hon our, ever to thee be addressed th e holoca ust.
N or ought w e to omi t th e Teuton ic word

,
heim a th

, th e

exact equiva len t f or tha t p r o a r i s ct f oci s
”

of th e Roman s
w hich h as become w ith u s the syn ony m an d epitome of al l

that i s dear to m an .

There i s a lso a curious Kelt ic an alogy . Amon g th e
Irish

,
th e express ion

,

‘
th e breakin g of cin ders ,

’ “

1n ean s
*

t o charge an d con firm guil t on a m an at his ow n hearth
,

so tha t h is fi r e , w hich represen ts h i s hon our, i s broken up
in to c in der s . Th e tramplin g o f a man ’s cin ders w as on e

o f th e grea test in sults w h ich could be off ered to him
,
as i t

con veyed th e idea of guilt
,
an d n ot on ly on th e in dividua l

h imself , but a lso on h i s family an d household .

” We m ay

well bel ieve tha t w e h ave here a memoria l of th e time
when th e hearth w as th e cen tre an d th e shrin e of th e

family
,
an d w hen th e fortun es of i ts head brought a l ike

fortun e to every member of th e household .

As to th e con n ect ion o f th e hea r th an d th e House Spiri t
,

w e kn ow tha t th e Greeks ca l led the ir House Spi r its éqrs
’

a n m

o r Ea r roaxo r , th e s itte rs a t
,
o r th e guardian s of

,
th e hearth .

T h e Vedas con s tan tly speak o f Agn i as a domestic

de ity . He i s th e lord o f th e v i llage
,
of th e clan , o f th e Si b ;

th e household o n e
,
th e member o f th e Sibr i‘ I n th e

Av es taj Asha - Vah i s ta
,
th e gen ius o f fir e , i s des ign a ted as

“

th e house - compa n ion o f l iv ing beings . Th e La tin w riters
u se hearth a n d la r as syn onymous . Virgi l § u ses the term
Lares a n d Pen a tes in di fferen tly

,
a s h i s verse happen s to

require , an d habi tua l ly associa tes these House Spiri ts w i th
th e fi r e o n th e hearth a n d th e “

cam e pcn ctm l i a Ves tw .

Dr . Su llivan '

s Introd uctio n ,
O

’

Cu r ry
’

s Lectu r es , I . , cclxxviii.
“t La Cite An tiq u e , p . 35 . l

’i cte t ,Lv o l . i i . , p. 678.

I Spiege l ’s “ Avesta , by Blecck , vo l . i i i . , p . 18 1 .
See {En v . , 743, l x. , 259.
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THE HOUSE SPIRIT.

When th e Russian peasan t * chan ges his house
,
th e fir e

from th e ol d stove is raked in to a jar an d is brought in to
th e n ew house

,
w here i ts arriva l is greeted with the

sign ifican t salutation ,

“ Welcome, gran dfa ther .
” If th e fi r e

can n ot be brought, a fir e - shovel
,
or some other object

con n ected with th e hearth
,
takes its place

,
an d is w elcomed

i n th e like man n er. I n th e min ds of these peasan ts th e

Agon an d th e D am ov oy ar e th e same. So, too , both Hector
an d fEn eas i

‘ thought
,
w hen

,
i n that vision on th e n ight of

Ilion ’s ruin
,
th e spectre of th e Trojan prin ce, i n his coun try

’

s

n ame
,
committed to th e protect ion of th e Goddess - born th e

sacr a an d th e Pen ates of Troy
,
an d accordin gly del ivered to

him th e fillets
, an d th e poten t Vesta , an d th e ever- burn in g

fir e from th e inmost shrin es .

5. But th e fact that th e hearth is th e seat of th e fir e
,

an d that th e fi r e is th e in strumen t by which th e sacrifice i s
con veyed to th e spirit

,
is n ot th e on ly conn ection between

th e w orship of th e an cestors an d th e worship of th e hearth .

There seems t o be a still closer relation . Th e hearth w as

th e seat
,
n ot of th e fi r e on ly, but of th e spirit himself.

I n earl ier times , it appears that th e bodies of th e deceased

an cestors were a ctua lly buried within their dwell in gs . I n

later times
,
a lthough th e bodies were removed to some

sepulchre outside th e house but within th e groun ds, they

were first brought in to th e house, an d there la id out for

some time . This form a l in termen t seems to have satisfied

th e old feel ing, an d th e ven era tion f or th e h ear th » r em a i n ed

un disturbed. Th e adequacy of this explan ation ,
i f its truth

can be shown ,
is

,
when w e bear i n min d th e view s of

un cultured races about tombs an d th e presen ce there of

spiri ts
,
sufficien tly pla in . That house - buria l is a car er cau sa

Mr. Ral ston , Songs of Ru ssia, ” pp. 1 20, 1 38.

1
' ZEn . , i i . 292.
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i s proved by th e fa ct that it is practised at th e presen t day
by multitudes amon g th e in ferior races . It exi sts amon g
m any tribes " of South Arn er i ca . It is a lso fou n d '

l
‘

amon g

th e Fan tees
,
th e Dahoman s

,
th e As s in s

,
an d other tribes of

Western Africa . Amon g th e Aryan n ation s th e pract ice h as
lon g sin ce disappeared

,
an d i ts very existen ce h as been

di sputed . There i s
,
how ever

,
direct ev iden ce that a t some

remote period our an cestors were accustomed to dispose i n
this man n er of their dead

,
Pl ato i tells us tha t i n early times

th e dead were buried i n th e hous e . Servius
,§ an an tiquarian

of con s iderable abi l i ty
,
w h o wr ote un der th e early Emperors

,

s ays Am on g our an cestors , a l l person s used to be bur ied

i n the ir respective houses , when ce h as arisen th e domestic

worship of th e Lares ; w hen ce
,
a lso

,
w e ca l l th e shades

Larvae for th e D i i Pen ates a r e differen t . ” I n an other

place“ h e says Amon gst our an cestors
,
w heresoever an y

on e died
,
h e used to be carried back t o his ow n house

,
an d

there h e rema in ed seven days on th e eighth h e w as bur n ed
,

an d on th e n in th h e w as buried . It i s to be kn ow n that

they w ere buri ed i n their ow n house
,
when ce arose th e

custom tha t th e D i i Pen ates should be w orshipped i n

houses . I t i s a lso a suggest ive f actfil that, i n th e case of

co l on i es , which were establ ished wi th ceremon ies similar to
those used i n th e foun da t ion o f n ew households , th e Foun der,
o r origin a l House Father o f th e n ew se ttlemen t w as buried i n

th e Forum . A ves tige of th e same custom i s preserved by
Athen aeus .

" He says
,
tha t a t Ta ren tu rn th e dead were

bu ri ed within th e w a l ls
,
each family havin g wi thin thei r

house tombs ton es w i th th e n ames o f th e deceased
,
where

fun era l sacrifices were performed . There i s a passage
,
too ,

Mr. Spen cer’s “ Pr in ciples o f Socio logy, i . , 273 .

‘i‘ Thr o ugh Fan teel and to Coom as sie , ” by Fred . Boyle , p. 209.

Mi n es , p . 3 15. § I n 1 1511 v i . , 1 5 1 . II I n A i m ,
v . , 64.

i i He rm an n ,

“ Grecia n An tiq u ities , ” p . 1 38, n .

x1 i . , 522 . Mu l ler’s Doria n s, ” vo l . i i . , p . 404.
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i n th e Rig Veda
,

* which seems to suggest somethin g of th e

same kin d. Th e Pitris or Man es ar e there ca l led Gharma

Sad,
” that is

,
dwell in g i n th e abode of Yama th e h arm y a

or oven .

We m ay ,
then

,
sum up th e substan ce of this con ten tion

as follow s . Th e primitive rel igion w as domestic . This

domest ic rel igion w as composed of tw o closely - related parts
th e w orship of deceased an cestors , an d th e w orsh ip of th e

hearth . Th e latter form w as subsidiary to , an d con sequen t
upon

,
th e former. Th e deceased an cestor

,
or his ashes

,
w as

either actua lly buried, or assumed to be buried, ben eath th e
hearth . Here

,
therefore, accordin g to th e primitive bel ief

,

his Spirit w as supposed t o dwel l an d here it received those

da ily offerin gs w hich w ere its rightful dues, an d were

essen tia l to its happin ess . Th e fi r e which burn ed on th e

hearth ren dered these offerin gs fit f or th e fin er organ s of th e
spirit world

,
an d tran sm i tted them to him f or w hom they

w ere design ed . Thus th e worship of th e Lares w as th e

foun dation an d th e support of th e adoration of th e hearth ,
which w as i n effect i ts a ltar

,
an d of

i

th e holy fi r e which

for ever bur n ed there.

6. This domestic worship h ad
,
l ike every other w orship

,

its ow n ceremon ies an d its peculiar celebran ts . But while
th e celebran ts were defin ed by an un varyin g ru le, there w as

n o un iformity i n th e ceremon ies . Each household h ad its
ow n r i tu a l f l

' It h ad i ts ow n festivals, i ts ow n forms of

hymn s an d of prayers . So f ar from sharin g th e forms

adopted by others
,
every h ousehold regarded its specia l

forms as its ow n peculiar b irthright . They w ere a precious

secret
,
carefully guarded an d n ever divulged . I n th e Rig

Veda i th e In dian says—
“ I am stron g aga in st my foes

Prof . Max Mu ller, Ri g Veda, ” pp . 205 207.

’l‘ Cicero, “ D e L eg , i i . , 1 1 . L a Ci teAn tiqu e, p . 36.
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househ old sacred rites. When sh e married
,
sh e w as in itiated

i i i to a Lifi
'

ErTED L cn l t , an d th e gods
—
of h er husban d became

h er an d
“ those of h er children . It 1 s

,
therefore

,
f or son s

that th e an cien tworld habitua lly craves. Oh
m

!m ay

“

t l fat
fl

m an be born i n ou r l in e —1 t 1 s thus that m Hin du bel ief
t h e Man es pray w ithout ceasin g w h o m ay give us milky

food
,
wi th hon ey an d pur e butter

,
both on th e thirteen th

of th e moon
,
an d w hen th e shadow of an elephan t fa lls to

th e If son s were den ied to a House Father i n th e

cour se of n ature
,
h e acquired them by adoption or some

other recogn ized method . But w e n ever hear—at least i n

an y pure gen ealogic clan—of th e adoption of a daughter ;
an d th e reason is, that an adopted daughter would have

been useless to a m an f or th e purposes that h e
“

required.

It w as th e son a lon e w h o could con tin ue th e household .

He w as i ts visibl e r epr esen tat iye an d head
,
an d h e w as

boun d n ot

9
4

a ,
an d to

'

mai n ta in _the
“

pur ity

of its ritual .

7. There ar e f ew facts i n history m ore remarkable than

th e won derful persisten cy of th e worship of th e House
Spirit. We meet with it at th e earl iest period of recorded

time ; its traces l in ger amon g us even still . Such persisten cy

is i n itself sufficien t eviden ce both of th e an tiquity of th is

worship
,
an d of its hold upon th e human heart. We have,

however, positive eviden ce on these po in ts . That must

have been n o feeble growth which Buddh ism w as obl iged
to recogn ize ; which w as un harmed by th e spread of th e

n ature-worship of O lympos ; which w as th e last of th e

forms of th e ol d rel igion to give w ay before Christian ity ;
which

,
when proscribed both by Church an d by State, y et

Men u , i i i ., 274.
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for cen turies w as n ot extinguished ; which even at this day
is th e - bel ief of th e Russ ian peasan t

,
an d defies i n Chin a*

th e utmost efforts of th e miss ion aries . N or can w e regard

as modern that system which Men u tells us w as
,
even w hen

h e w r ote, th e o ldest rel igion amon g m en . It i s , as w e have
seen

,
men t ion ed i n th e Rig Veda ,

an d con sequ en tly it

existed w hen mythology h ad n ot commen ced . Men

worshipped th e House Spiri t on th e hearth a t a t ime when
they perfectly un derstood that Dyaus mean t th e bright sky,
an d tha t Va r rm a or Ouran os w as th e arch of heaven .

Cen turies after th e common apartmen t of th e primitive

house h ad disappeared, an d separate rooms w ere ass ign ed

i n spacious man sion s for th e various purposes of domestic

li fe, th e ol d a ltar
,

'

i
' th e symbol of th e holy hearth,

survived , as th e houses of Pompei i sti ll show ,
un disturbed

,

i n th e A t r i w nr . All th e chan ges i n thought an d feel in g

which marked th e rise of th e empire were impoten t aga i n st

th e L a r . Horace
, Ovid, Petr on i u s

h

’

: free - thinkers i n

prin ciple an d sen sual ists i n practice
,
duly celebrated th e

worship o f the i r h ea r t l rs . Even amon g th e early Christian s
themselves , th e suggestive letters upon thei r
tombs § preserved f or many a year th e memory of th e t ime
when these tombs were avowedly con secra ted to th e D i i
Man es .

We m ay , perhaps , trace some o f th e causes by which .

during so many ages
,
th e L a r ma in ta in ed his peaceful

exis ten ce ben ea th “

th e drums an d tramplin gs of repeated
con ques ts . Sometimes o ther de i ties were added to th e

sa crificia l l is t, an d a double w ors hip w as m a in ta in ed ,
cumula tive, bu t dis tin ct. Sometimes a differen t cou rse w as

See Doo little ’

s
“ So cia l Life o f t he Chi n ese, v o l . pp . 424

1
' Sm ith’s D i et . An t ,

”
a . v . ,

Focu s .

I L a C i teAn tiq u e , ” p. 24.

Mr . Tyler’s Prim i tive Cul tu re , vo l . p . 1 10.
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adopted, an d th e n ames of th e n ew deities were gi ven to

th e ol d familiar frien ds . Sometimes th e ol d worsh ip w as

pr escr i bed, an d th e House Spirit w as n ot
,
in deed abol ished,

but degraded. Of th e first of these methods an example is

foun d i n In dia . I have a lready obser ved that Men u *

directs that separate offerin gs be made to th e gods an d to

th e Man es : th e oblation to th e former a lw ays
,
as a matter

of precaution ,
both precedin g an d followin g th e obla t ion to

th e latter . Of th e tran sfer of th e n ames of th e n ew

rel igion to th e o l d, w e have man y in stan ces i n both Greece

an d Rome . We read of Zet g wa rpp
'

og an d of wa rpp
'

og,

Of Zeu g Eqbéo n og an d Zevg epiceTog f l
‘
Of Zeu g (i ju é

'

y m og an d Z evg

O
'fl VCl l /JOQ; Of Zeu g (ppo

'

rrptoe an d s g dy égbvh og . Medea swears by

Hekate, My mistress to whom I pray
,
an d w h o dwells at

th e san ctuary of my hearth . Athen e ’

A 7r a r ovp£a pr es i ded i
over th e m irrpa t or clan s at Athen s an d at Tr oezen . Ca ll i

m ach u s§ iden tifies Hermes with th e House Spirit, risin g
from th e hearth to frighten a n aughty ch i ld . I n eed n ot

collect cases of Gen tile gods —of Apollo,“th e foun der of th e
Dorian s , an d Heracles their Gen arch ; of th e Demeter of th e
Eum olpi ds, an d of th e Athen e of th e Bu tadae. So too

amon g th e Roman s w e meet Jupiter Familiaris an d Jupiter
Pen etral i s, th e recogn ised equiva len ts of Z eu g Figbe

'

o n og an d

Zeu g Is
’

pm ogfl Hercules belon ged to th e Pot i t i i
,
an d appears

as on e of th e Pen ates of Ev an der .

M e Th e N au t i i h ad their

Min erva
,
an d probably th e Ju l i i their Ven us . I n later times

th e same custom w as con tin ued
,
an d even by in dividua l

i i i . 205.

’l‘ See Odys . , xxii. , 335 ; Soph. An t i g. , 487 ; Herodotu s, v i . , 68.

Muller’s Dorian s , v ol . i . , p . 95.

Hym n to Artem is , 70.

I] Mu ller’s “ Dorian s, v ol . i . , pp . 278, 425.

i f Her ceu s Ju pp1 ter in tra con septum dom u s cu ju squ e col ebatu r qu em

etiam deum pen et r a l em appel l aban t .
—Festu s, sxv Her ceu s . So th e

Greeks tran slate th e Rom an Pen ates by i

EpKELOL.

Virgil
,
£En . , viii . , 543.
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cit izen s th e Gen ius of th e Emperor * w as by a sort of

adopt ion con stituted an addit ion a l L ar . Th e Emperor w as

pa ter pa tr i cc, an d w ould con sequen tly be en titled after death
to a place i n th e publ ic lararium

,
an d to th e proper efl

’

er i n gs .

But even durin g h i s l ife th e admira tion for con spicuous
success secured h im

,
as a patron sa in t , a place i n m any a

Roman hous ehold .

These expedien ts
,
how ever

,
could n ot be adopted i n th e

case of Chr ist ian ity. Th e God of th e Christian s is i n truth
a jealous God . H is w orship i s both exclus ive an d aggressive .

The Church , an d th e State un der th e in fluen ce o f th e

Ch u r ch ,
were l ittle in clin ed t o make an y terms wi th

ido la try . A cen tury after Christian ity h ad become th e

establ ished rel igion of th e Empire
,
Theodos ius prohib ited ,

un der extreme pen a lties
,
as w el l th e other forms of Pagan ism

as also th e exercise of th e worsh ip of th e Lares . Yet n o

pos it ive law could w hol ly sever th e ties which f or coun tless
gen era t ion s h ad boun d th e people to th e guardian s of the ir
hea rt hs . Th e dises tabl ished L a r became an ev i l spiri t, as
th e Churchmen held but to th e people h e w as a frien dly

min is te r in g gen ius
,
deservin g kin d trea tmen t, an d readily

apprecia tin g i t . There i s hardly a coun try i n Europe, as I
have a lready sa id

,
w here some trace o f this on ce w i de

spread bel ief does n ot surv ive . I have a lready men tion ed
some o f the most n o table in stan ces o f this surviva l i n
Sla von ic

,
Teuton ic

,
an d Keltic n a tion s . Amon g th e La t in

n a tion s th e surv iva l , though i n somewhat differen t form ,

i s n o t less marked . The pa tron sa in t
,
th e guardian o f

th e house
,
o f th e s tree t

,
o f th e br idge ,

o f th e ship , i s n ot

un famil iar i n Southern Europe . So ,
too ,

i n regard to a

To m u lta pr cce to pro seq u itu r m em

D e fu so pa te ria c t La r i bu s tu um
M l sce t n om on u t i ( l ruac i a (

‘
as to r i s

Et m agn i m em o r l l e rcu li s .
—Horar e, Odes , i v . ,

5
, 33.
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cogn ate but somewhat wider subject
,
th e Church h as

accepted what it could n ot preven t
,
an d san ctified th e

sen timen t which h ad f or its object th e gen era l worship of
th e dead . Even as th e good Pope Gregory th e Great

permitted th e n ewly con verted En glish t o reta in their old

temples
,
an d their accustomed rites

,
attachin g

,
however, to

them an other purpose
,
an d a n ew mean in g, so his successors

f oun d mean s to util ize th e simple bel iefs of early an imism .

Lon g an d va in ly th e Church struggled aga in st this irresistible
sen timen t . Fifteen cen turie s ago , it w as charged aga in st th e

Christian s of that day that they appeased th e shades of th e

dead with feasts l ike th e Gen tiles . I n th e Pen iten tials w e

fin d th e prohibition of bur n in g gra in s where a m an h ad

died. I n th e
“ I n dtcu lu s super sti ti on u m et

amon g th e Saxon s compla in t is made of th e too ready

can on ization of th e dead ; an d th e Chur ch seems to have

been much troubled to keep wi thin reason able boun ds this
ten den cy to in discrimin ate apotheosis . At len gth a com

promise w as effected
,
an d th e Feast of Al l Souls con verted

t o pious uses that wea lth of sen timen t which previously

w as lavished on th e dead. Amon gst th e Slavic peoples , w e

a r e tol dd
' th e custom preva i ls of holdin g an an n ua l feast

f or th e dead . At this feast
,
which is n ot mean t f or an y

specia l person
,
but f or th e dead gen era lly, they bel ieve that

th e souls ar e person a l ly presen t. Silen tly
,
little b its of

f ood a r e thrown for them un der th e tables . People believed
that they heard them rustle

,
an d saw them feed upon th e

smel l an d vapour of th e food. Amon g th e peasan ts ]: of th e
Tyrol

,
old Bavaria

,
th e Upper Pa latin ate, an d German

Bohemia
,
specia l preparation is m ade

,
as All - Sa in ts’ D ay

approaches
,
f or th e reception of their disembodied visitan ts .

“ Can ci an i L eg . Barb i i i . , 76, 1 06.

'I' See Mr. Spen cer’s “ Sociology , vol . i . , Appen dix A . , p . 1.
v ol . i . , p . 322, and th e au thorities there cited .
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I n every house a l ight i s kept bu rn in g a l l n ight . Th e

lamp i s n o lon ger filled wi th oil
,
but with f a t . A door, or

a t least a w in dow
,
rema in s open , an d th e supper is left on

th e table, even w i th some addition s : people go to bed

earlier—a l l to l et th e l i ttle an gels en ter wi thout bein g
dis turbed . I n Italy

,

“6 th e day is given to feast in g and

dri n king
,
i n hon our o f th e dead w hile skulls an d skeleton s

,

in sugar an d paste, form appropriate childr en ’s toys . I n

th e s imple v i llages o f Br i t tan y j‘
“

th e crowd pours in to th e
churchyard a t even in g

, to kn eel , bareheaded , at th e graves
of dead k i n sfolk , to fil l the hollow of th e tombston e

w i th holy w ater, or to pour l iba t ion s of milk upon i t . Al l
n igh t th e church bells clan g, an d sometimes a solemn pro

cession o f th e clergy goes roun d to bless th e graves . '

I n n o

household tha t n ight i s th e cloth removed , for th e supper

m us t be left f or th e souls to com e an d take their part n or

m us t th e fir e be out where they will come to w arm them
selves . An d

,
at last, as th e inmates ret ire to rest , there is

heard a t th e door a doleful chan t— i t i s th e souls
,
w h o ,

borrow i n g th e vo ices of th e parish poor, have come to ask

th e p rayers o f th e l iving.

I t i s s tran ge to turn from this v iv id picture of th e s imple

an d tender supers tition s of ou r own day , an d to l isten
to th e dis ta n t cry of th e Fravashis o f Iran ; w hen

, a t

th e close o f th e year, on th e in terca lary days added to i t
,

they assembled f o r ten days upon earth i n ques t o f the i r
w on ted w orship .

“ Wh o w il l pra ise u s
,
w h o w i l l ofl

’

cr to

u s
,
w h o w il l make u s h i s ow n—w h o will bless u s

,
w h o w i l l

rece ive u s
,
w i th ha n d prov ided w i th flesh

,
prov ided wi th

clo thes
,
wi th prayer w hich des ires puri ty Whose n ame o f

u s w i ll on e u tter he r e , to w hose soul o f y ou o ff er
,
to w hich

of us here give gifts , so tha t there m ay be to him there - f or

Mr. Tyle r’s “ Prim itive ( ‘u l t u re , vo l . p . 34.

“t l b.

I Spiegel’s Avesta ,

” by Bleeck , vo l . i i i . , p . 87.
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eatable food
,
imperishable

,
of eatable things for evermore ?

An d w hen th e flesh
,
an d th e clothes , an d th e pious prayers

have been offered
,
th e s tron g Fravashis of th e pure— con

ten ted
,
n ot reven geful , n ot offen ded— bless him ,

an d declare

that “ i n this dw ell in g sha ll be th e fuln ess of cattle an d m en ;

there shal l be swift horses an d a f irm chariot ; th e m an

shal l be esteemed
,
th e head of a con gregation .

” Thus every

Parsee w h o sti ll makes
,
after th e man n er of his fath ers

,
th e

y early feast, an d offers th e u sua l clothin g for th e souls of
th e departed

,
every Span iard w h o

,
on th e an n iversary o f

his bereavemen t
,
brings to th e tomb of th e lost on e his

o fferin g of bread an d of w in e
,
every Paris ian w h o ,

w ith
l ovin g han d

,
lays upon th e grave th e garlan d of i m m or

telles— un con sciou sly con tin ues th e tradition of th e t imes
w hen Zeus

,
an d Jupiter

,
an d In dra w ere n ot ; w hen there

w as n e ither Persian
,
n or Go th , n or Kelt ; but when ,

on th e

pla in s of Bokhara
,
or on th e rich pastu res of high Pamir ,

th e common progen itors of ou r race did homage t o th e

dw ellers i n th e spirit - world
,
an d

,
above a l l

,
offered thei r

da i ly orison s to their ow n forefathers u pon th e holy hearth .
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THE HOUSEHOLD .

At th e presen t day ,
th e word family

,
or Household

,

den otes i n En glish l aw n o jura l person a l ity
,
but merely

certa in relation s of in dividua ls . These relation s give rise

to some simple gen era l duties of forbearan ce
,
an d to certa in

Obl igation s . Except marriage, they ar e tran sien t. Th e

duties arisin g from th e paren ta l relation last on ly un ti l th e

children have atta in ed a specified age. Durin g its con

t i n u an ce
,
th e paren ta l authority is subject to th e con tro l of

th e sovereign , when ever such in terferen ce appears to be

ben eficia l to th e children . Th e relation of th e master to

his servan ts rests en tirely upon con tract : his relation t o

his guests or other inmates h as th e same foun dation .

Marriage a lon e reta in s th e character of a status . Even as

regards succession ,
it is on ly i n th e absen ce of an y

disposition to th e con trary that paren ts an d children have

tow ards each other an y lega l rights . Co llatera l relatives ,
a lthough they have i n the ir degree similar rights of

succession
,
a r e n ot n ow regarded as belon gin g to th e family

at a l l . We m ay then say that th e modern family h as n o

separate lega l existen ce, but 1 s merely a collective n ame for

certa in defin ite in dividua ls ; is limited i n its duration ; h as

n o presen t property, bu t on ly expectation s
,
w hich m ay be

defeated by th e caprice Of its master an d exten ds to l in ea l

descen dan ts a lon e.

From such a family th e archa i c Household w as i n every

respect differen t . It formed an organ ized perman en t “

b
_dy ,

distin ct from its in dividua l members, own in g property, an d
havin g other rights an d duties of itsW a l l i ts

members, whatever might be their position ,
h ad in terests

a ccordin g to the ir rank . Over it th e House Father
”

pfesided
g

w
—
i tlf

u

abs
‘

OI
—
ute _pow%n ot as own er i n his own

right
,
but as th e officer an d represen tative “

of
“

the
M

tion . Wi th his discreti on n o extern a l authority w as

competen t to in ter fere ; an d th e in terest of th e co1por ate
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body
,
n ot that of an y in div idual member, w as th e sole

object of regard . Th e
_
t i e betw een th e m embers w as n either

blood n or con tract, W y of dom est i c w orsh ip .

Con tract, i n deed , betw een members of th e same Household
w as imposs ible . Even w hen an art ificia l group w as formed ,

th e con tract i n which it commen ced immediately merged , as
i n th e ca se of a modern marri age, i n th e sta tus to which it
gave ri se. Th e termin ation of th e Household w as n ot on ly
n ot expected , but w as regarded as both a publ ic an d a

private ca lamity. Further, th e Household , i f n o separation
h ad taken place, exten ded n ot on ly to l in ea l but to

colla tera l rela tives . It in cluded servan ts an d depen den ts .

It in cluded childr en by adoption . It excluded children

w ho were eman cipa ted . I ts on e great a i m w as th e per

petu at i on of th e sacr a . The sacr a were essen tial both tO
tE fi

uniLy_ a
_
n d the con tin uity Of

_
th e Household . I f they

ceased
,
th e Household w as gon e . Th e existen ce of a HOu se

hold wi thou t m or e w as in con ceivable. Each term com roted

th e other. But th e sacr a could be performed on ly i n a

pa rt icular w ay . It
x

w as
_
afl g r sh ip of ma les by ma les , o f

pas t Fa thers by present
—
Fa thers . After hi s dea th

,
n ot less

than duri ng h i s l ife , th e P a ter represen ted i n th e Spirit

world a l l those w h o on earth h ad been un der his Han d
,

and required tha t th e O fferin gs du e to him should be made

by h i s successor an d represen tative a lon e . Thus th e House
Fa ther fo r th e t ime being w as th e v is ible represen ta tive
and head Of th e Household ; an d w as boun d n ot on ly

to admin is ter i ts tempora l afl
’

a i rs
, bu t to perf orm th e

ceremon ies Of i ts rel igion , and to ma in ta i n th e purity of

i ts ri tual .
These p r in ciples serve to mark

,
both pos itively an d

n ega tively , th e Househo ld an d i ts l imi ts . Al l those pers on s
w h o were under th e authori ty o f th e same House Fa ther
were member s o f the Household . Every member O f

-

IL

6
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Househo ld shared i n that Household’s sacr a ,
an d w as un der

th e prot ection '

of its House Spirits . N O person w h o w as

n ot , either i n con sequen ce of his b irth or by specia l favour
,

brought un der th e House Father’s authority
,

w as

in cluded i n th e Household
,

or could par ticipate i n its

sacr a . Thus th e Household w as n ot th e result either Of

b irth or of n atura l affection . It might con ta in a son w h o

w as such merely by adoption . It must exclude th e most

dearly- loved daughter w h o h ad become a wife, or th e son

w h o h ad been eman cipated. Its foun dation w as n either

con san guin ity n or love , but rel igion . Its test w as th e com

common authority . E O w as 1n th e Han d of
t he

"

same Fa ther w as a member of th e Household
,
an d

Offered his vow s at th e same hearth an d at th e common

tomb .

Th e Household w as thus an association formed upon

religious bel ief
,
an d con templatin g rel igious Objects . But it

w as somethin g more. It w as a perman en t association . It

en dure f or ever.

c orporation .

i ts members

col lectively
,
formed on e well - defin ed an d di stin ct in divid

u al i ty . Of this corporate en tity th e House Father f or th e
time bein g w as th e head

,
or

,
as w e might say ,

th e man agin g

director. As aga in st th e l ivin g members of his Household,
his authority w as absolute . But h e held himself respon sible

f or his con duct to his divin e predecessors
,
whose servan t

a n d in terpreter h e w as . He held
,
if I m ay so speak, th e

property of th e Household i n usuf ruct
,
but n ot i n domin ion .

When h e died, his pr e- appo in ted successor at on ce stepped
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in to his place. There w as n o devolution ,
but

,
t o u se th e

lan guage of th e Roman l aw } there w as a con tin uation of

pyvpegsh ip. That which is n ow th e prerogative Of Royalty

w as then th e rule i n every House. Th e House Father n ever
died . I n th e order of n ature h e w as removed

,
in deed

,
to

j o in his predecessors but
,
simultan eously with his removal ,

T

his
_

place
'

w as fi l l ed by
'

h i sj he ir. ThTat
'

hEIFi ieta i n ecl , Of

a l l th e Hou
fl

seh ol d
’

s pr oper ty ,
_ w hi ch i t -w as his

fu
—

nbt ien to admin ister.

2. I t is n ot easy to oi v e a succin ct an d orderly proof Historica l
0 exam ples

o f th e sta temen t that th e Household w as a corporate body.

te

Such a statemen t is
,
i n truth

,
on ly a summary Of many ch ar acter.

pa rt icular facts ; an d th e gen era l ization is
,
i n ou r

a uthorities
,
impl ied rather than expressly stated . I shall

,

too , have occas ion to state th e eviden ce i n some deta i l
,
both

i n deal in g with some Of those particular facts
,
an d a lso

when w e con s ider th e n ature Of that join t un divided
family w hich h as sru

'

v i v ed to our own day . Still
,
I am

relucta n t to make , even prov is ion al ly
,
an y large assertion

w i thout supporting i t by proper his torica l ev iden ce ; and
th e prin ciple i n question i s so import an t that I m ay be

pardon ed f or a l i ttle repetition . I will en deavour, then ,
to

min imize this un avo idable in con ven ien ce by, i n this place ,

c i tin g
,
n ot th e origin a l authori ties

,
but th e con clus ion s of

m odern w ri ters of repute .

Thus
,
i n referen ce to th e Hin du family, Sir H . S . Ma ime‘

i
‘

says that “

a l though th e modern law Of In dia gives such

faci l i ties f o r i ts dissolution that i t i s on e of th e most

un s table of socia l compoun ds , an d rarely lasts beyon d a

couple O f gen era tion s
,

s ti ll so lon g as i t las ts i t h as a

lega l co rporate ex is ten ce . O f th e Teuton s th e same

D i g ,
xxxvi ii . , 2 , 1 1 .

1
' “ Ea rly l l i s t . o f In st. ,
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writer* says
,

“ Al l th e German ic immigran ts seem to have

recogn ized a corporate un ion of th e family un der th e

m u n d
, or authority of a patriarcha l chief ; but his pow ers

ar e Obviously on ly th e rel ics of a decayed pa tr i a potestas.

Of th e Slav family, M. de L av el ey e
'

f
‘ thus w rites Th e ties

of th e family have preserved amon g th e Russian s
,

as

amon g th e Slavs of th e Dan ube an d th e Ba lkan s
,
a power

that they have lost elsewhere . Th e family is a kin d of

corporat ion w hich perpetuates itself
,
an d i s govern ed w ith

an authority a lmost absolute by th e ch ief cal led th e Elder.
All their property rests i n common There is i n gen eral

n either in heritan ce n or partition . If w e look to th e

western extremity of Europe, w e fin d a similar state Of

thin gs amon g th e an cien t Irish . Th e learn ed editor of th e

third volume of th e
“ An cien t Laws of I r elan d} ;

L

Observes

that “
th e severa l families w h o formed a tribe

,
a lthough

possessin g common property, an d un ited defen sively as

aga in st their n eighbour, occupied, i n ter sese, th e position Of

i n depen den t commun ities there existed n o sovereign boun d

t o see that j ustice w as don e
,
n o common tribun a l t o w hich

an appea l might be h ad.

”

I n a subsequen t passage
,§ th e

same very able w riter remarks that, i n th e early Irish
,
as

i n other archa ic societ ies
,
th e n exu s Of th e family w as n ot

marriage
,
but ackn ow ledged actua l descen t from a common

an cestor
,
an d participation i n th e common duties an d

property of th e family.

Th e corporate character of th e Household, both i n Greece
an d i n Rome, is so well kn ow n

,
that l ittle i llustration Of

th e subject is n eeded.

“ At Sparta
,

” says K . O . Muller
,”

th e family, together with th e estate, formed an in dividual

whole, un der th e con tro l of on e head , wh o w as privileged by

“ An e. L aw , p . 143. 1
’ “ De la Pr opr i éte, p. 23.

I In trodu ction , p . lxxix . I
'

b. , p . cxliv.
Dorian s, vol . p. 204.
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his birth . Of Roman law
,
M . Ortolan * says The

fam i ly
,
con sidered wi th referen ce to th e ju s pr i va tu m ,

w as

th e aggregation i n which property, th e eff ects of obliga tion
,

th e right of in heritan ce an d of succession—that i s to say ,

th e right of takin g an d of con tin uin g i n th e Sta te th e

per son a of th e deceased—a l l cen tred .

”

Th e last authori ty
which I sha ll cite is va luable

,
n ot merely as that of a very

ca reful an d cautious w riter
,
but as showi n g th e exten t to

which these view s as to th e Household a r e n ow gen era lized
an d accepted . Mr. Ju stice Mark by

'

l
' says Accordin g to

th e first n otion of society—certa in ly, accordin g to th e first

Ar yan n otion—own ership w as n ot in dividua l , but corpora te .

Pr opel t y belon ged , n ot to an in dividua l , or a determin ate

set of in div idua ls
,
but to an aggregate of in determin ate

person s , such as a family or tribe.

3 . Th e first step i n th e formation of a Household w as The mm .

dation o f
th e G

the Hou se
h old w as

aos;\

mean t a m arriage
,
of w hich th e w ished f or fruit h ad n ot

been
,
an d n ever could be , am “ Th en on ly,

”

says Men u
,§

is a m an perfect
,
when h e con sists of three person s un i ted ,

h i s w i fe
,
himself

,
an d h i s son .

”

To ou r 1 emote an ces to rs
ma rriage pres en ted i tself m a v ery di fi

'

ew n t ligh t f 1
_

o
_
1
_
n tha t

wi th w hich m m . It
—

was sought
,
n ot Es, 1n i tself

a good
,
but a s a mean s to an en d. Tha t en d w as th e bi 1 th

o f a son . I t wW W e w h o could con t in ue th e

Househol d. I t i s fo r son s
,
therefore

,
tha t th e In dian Pitr is

i n thei 1 spi 1 i t home con tin ua lly do my . I t i s th e son by
whose b i r th

,
a s Men u ” teaches , the fa th ei di scha 1 ges h i s

Hist. o f Rom an L aw
,
p . 577. f El em en ts o f L aw ,

”

sec . 549.

1 i i . 70. x. , 45.

[1 i x. , 106. 107.
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M It is th e son w h o, i n th e words of E schy l u s, is th e

saviour of. th e hearth of his fathers . But it w as n ot every

son that w as sufficien t to con tin ue th e Househo ld. It must

such a son ,
begotten f or th e express purpose

,
and
—_
wim

distin ctt in ten t of his assum i n i n du e time his father’s
M —u

pl ace An i l legitimate son w as n ot on ly n ot ackn owledged,
but w as excluded from th e Household. Those an ima ls

,

”

says Men u
,

‘

l
‘ “ begotten by adulterers

,
destroy

,
both i n this

world an d i n th e n ext
,
th e food pr esen ted

/
to them by such

as make obla t ion s to _th e gods an d to th e Man es . ” Th e

rule of Attic law i w as clear
,

“

y o
’

Gp pf; dyxw r ét a v el l / a t pr
’

yf)
’

{spam

néB
’

oa lw v . Ne ither i n th e worship of th e Household n or i n
its property h ad th e bastard an y place. An i llegit imate son
w as

, by th e Roman law ,
n ot i n pa tr i a potesta te, an d con se

quen tly w as n ot a member of th e Household . Th e German

r u l children ,

” says

Grimm
,§ were con sidered to be n either i n true sippe, n or i n

th e father’s power. ” Th e o l d Norse l aw i n referen ce to a

Baes i ngr , declares [I
“ That child, a lso, 1 s n ot en titled to in herit

an ce .

”

So th e i llegitimate son of an Irish w om an i l by a

stran ger, un less h e were begotten w i th th e assen t an d th e

kn ow ledge of th e tribe of th e mother, w ould have n o status

i n either th e family or th e tribe of th e mother, an d would

be con sidered by them as a stran ger an d a trespasser.

A legitimate son ,
therefore, every House Father must have ,

an d as h e could n ot have a legitimate son without having a

wife
,
h e took a wife

,
n ot f or h i s ow n pleasure, but i n f u lfil

9“ Men u ,
i x. , 107, 1 47. 1‘ i i i . , 1 75.

I Dem os . again st M ak ar tatos
,
1067.

Deu tsche Rechts Al ter th um er
, p . 475.

ll Cleasby -V i gfu sson , Icelan dic Dict . , p . 92 .

‘
ll An cien t Law s of Ir elan d, ” v ol . i i i . , In trod . p . 146.
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THE HOUSEHOLD .

that h e rema in ed single
,
w as n ot a matter which aff ected

himself a lon e. Th e con dit ion of his an cestors, th e per

m an en ce of his Household
,
depen ded upon his con duct .

We cann ot, therefore, doubt that cel ibacy w as regarded as

a deadly s i n . Even th e State
, a lthough it w as slow to in ter

fere i n m atters merely pr i va ti ju r i s, len t its a i d to en force

this primary duty. Sol on i le proh ib ited cel ibacy. Th e law s

of th e Dorian s,'1' th e most con servative of th e Hellen es, con
ta i n ed similar provision s . Crimin a l proceedin gs might be

taken , both at Athen s an d at Sparta
,
aga in st those who

married too late i n l ife
, aga in st those w h o married ben eath

them
,
an d aga in st those who did n ot marry at a l l . There

is eviden ce that a prohibition to th e same effect existed i n

early Rome ; an d Ci cer o i n otices, as a part of th e duty of

th e Cen sors
,
th e imposition of a tax upon unmarried m en .

I n th e laws of Men u
,§ too, th e marriage of th e youn ger

brother before th e elder
,
an d th e n eglect of th e elder brother

to marry before th e younger, ar e regarded as crimes of th e
third degree.

4. It follows from this corporate character that a child
is n ot born in to th e Household. Th e in fan t does n ot by

the mere fact of birth become a member of th e corpora

tion . It must be duly admitted . It must be forma lly
acceptedW Hdds

_

e
—_
Eather

,
an d be

—
i

domestic worship . Th i s r u leJ

oL spefi l adm i ss ion,
a s - ~w e sh a ll

“

presen tly see, w as applied to a l l

son as th e Household required w as n ot any spurious off

See Becker’s Ch ar i cl es, p . 475, and the au th orities there cited .
Mu ller’s Dorian s, ” vol . 1 1 . p. 307.

D e L eg . i l l ., 3.

xi ., 61 .
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h appen to beget. He must be a gen uin e or kin dly son ,

m u g w in ce}, on e born i n lawf ul marriage, and even begotten
wi th a specia l in ten t . Accordin glyi t w as amon g a l l th e

Aryan
_
n a

_tion s n ecessary*
'

that w hen a child w as born i t
should be forthwith presen ted for acceptan ce to th e House
Fa ther. It rested w ith h im to recogn ize its claims to
admiss ion or toreject them . I n th e former case th e n ew

comer w as in itiated in to th e dom estic w orship ; i n th e

la tter it w as e ither a t on ce killed or w as exposed . But if

th e least morsel of food or th e least particle of dr i n k '

l
' h ad

touched th e child’

s l ips
,
th e discretion w as at an en d, an d

th e ch i ld w as held to have shared i n th e mea l , an d so

to be duly recogn ized . It is probable that th e patern a l
recogn ition w as follow ed by other ceremon ies . At Athen s

,

a t least
, a specia l f es t i va l i w as held on the fifth day ,

i t is sa id
,
a fter th e birth . T here th e child w as carried

roun d th e sacred hea 1t h
,
an d w as presen ted, i n th e sight of

a l l i ts relatives
, to th e Spirits of th e House an d to th e

Household. I ts n ame w as then given to i t, an d of this

presen ta tion an d this n ame th e guests then assembled were
wi tn ess es . At Rome a s imilar ceremony w as performed on

th e e ighth o r n in th day . A lustra tion w as celebrated
,
an d

th e praen omen w as g iven .

Th e rule w hich gover n ed th e admiss ion of children

appl ied to person s less closely con n ected . Even i n th e case
o f slaves ” some i n t rodu ctmy ceremony appears to have

been observed . When any supplian t o r gues t sought th e
pro tection o f the hea 1t h

,
a forma l recogn i tion o f h i s cla im

w as n eeded . I t w a s i n th e discretion of th e House Fa ther
,

subjec t o n ly to h i s ow n sen se o f rel ig ious duty tow ards th e

Gri m m '

s
“ Deu tsche Rechts Alt. ” p . 455 ; Gro te'

s
“ Hist. Greece ,

v o l . i i i . , p. 1 30.

f See Grimm , u bi s upra ,
p . 458 .

1 Sm i th. D i e t . An t .

"

s . v . q n dpéy m .

[l M . do Cou lan ges ’ L a C i te Antiq u e , " p . 1 3 1 .
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House Spirit
,
whose protection w as in voked

,
to accept

or to refuse th e appea l . If, however, h e on ce gave his

con sen t
,
th e supplian t ceased to be a stran ger

,
an d w as , l ike

th e other members of th e Household, in itiated, at least to a

certa in exten t
,
in to th e Household cult

,
an d placed un der

th e protection of th e ben ign an t Lares .

5. Th e corporate character of th e Household en ables us
to un derstan d its rules of property. Over a l l movables

,

over th e family an d th e stock ,
over th e produce of th e lan d,

an d th e labour of his subjects
,
th e pow er of th e House

Fa ther w as abso lute . Although , i n th e cultivation of h i s

lan d
,
h e w as boun d by th e customary rules of his commun ity,

h e could determin e to w ha t u se h e w ould apply th e produce .

But h e could n ot sell or charge th e lan d itself. Th e lan d

belon ged to th e Household ; an d th e con tin uan ce of th e

Household depen ded upon th e ma in ten an ce of th e hearth
an d of th e tomb

,
an d of th e offerin gs at them ,

which formed

th e first charge upon th e common property. Of this

primitive in a l ien ab i l ity of lan d there is little doubt . I n

In dia * every such tran sfer is permissible on ly i n case of

extreme n ecess ity
,
or with th e con sen t of th e co llective

commun ities . “ Am on g th e Rajputs
,

” says Colon el Tod, 'l
‘

“
n o len gth of time or absen ce can affect th e cla im to th e

bapota (fi e ,
hereditary lan d); an d so sacred is th e right

of absen tees , that lan d will l i e sterile an d u npr odu c

tive from th e pen a lty which Men u den oun ces on a l l

w h o in terfere with their n eighbours’ rights .” I n th e

earliest Scl av on i c j; laws it is a fun damen ta l prin ciple

that th e property of families can n ot be divided f or a

perpetuity. Am on g th e Teuton s § th e sa le of th e a lod

Si r H . S. Main e, Early Hist. In st. , p . 1 09.

"I‘ “ Rajasthan ,

”
v ol . i i . , p . 526.

I Si r H. S . Main e, “ An c. L aw ,
p . 268.

See M . de L avel eye,
“ D e l a Propriété, p . 1 68.
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seems to have been unkn ow n un t i l they h ad become

acqua in ted w ith th e Roman l aw . I n Greece, Aristotle*

tells us tha t formerly
,
i n some sta tes , n o on e w a s a l lowed

to sel l h i s origin a l l ot of lan d an d h e elsew here -

l
“

specifies

th e Locrian s an d th e Leucadian s as havin g this l aw . A
l ike restriction w as i n force i n Spar ta . It w as there

con s ider ed i to be discreditable to sell an y lan d but to sel l

an y part of th e hereditary l o t w as absolutely forb idden .

A mon g th e Irish § th e tribe lan d “ could n ot be sold or

a l ien ated
, o r given to pay f or crimes o r con tracts . So ,

too,

Sir H . S . Ma i n e ll observes tha t th e rule requiring th e

con sen t of th e collect ive brotherhood to a l ien ation ,
w hich

i s foun d i n th e Brehon l aw
,
con stan tly formed part of th e

customs o f In dian an d of Russ ian village commun ities .

The Welsh law on this subject i s w orth tran scribin g i n
f u l l .‘ll “ Th e fa ther i s n o t to deteriorate n or dispose of th e

rights of h i s son for lan d an d so il
,
except durin g h is ow n

l ife ; n e ither i s th e son to deprive h is father, durin g his
l ife , o f lan d an d so i l ; i n l ike man n er th e father i s n ot

to deprive th e son o f lan d ; an d though h e m ay deprive
him , i t w i l l be recoverable , except i n on e case

,
w here there

sha ll be a n agreemen t betw een fa ther, brothers , cousin s ,
seco n d cous in s

,
a n d th e lo rd

,
to yield th e lan d a s blood - lan d ;

an d tha t th e son ca n n o t recover
,
fo r peace w as brought to

the son by tha t as w el l as to th e father ; f o r these person s
a r e grades wi thout w hose con s en t lan d can n o t be as s ign ed .

An d though such a person ha ve n o lan d , h e i s n ot an a l ltud ’

n ev e i t h e lcss
,
bu t an in n a te ‘

bo n edd ig
m This passage

i llus tra tes seve r a l po in ts i n a r cha ic u sagesz— Firs t, th e
in heritan ce o f th e lan d w as

,
as a gen era l rule

,
in a l ien able ,

Po litics , v i . 4. f NA , 1 1 . 7.

I ( : rote ’

s Hist. o f G reece , v o l . p . 553, no te.

“ An cien t Law s o f Ire la nd
,

v o l . p 283.

II Ea rly Hist. In st. , p . 109.

‘ll An cient Law s o f Wales , vo l . i . , p . 177.
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but th e House Father might part with his l i fe - estate ;
secon d

,
th e exception to this gen era l rule w as where th e

lan d w as given as compen sation f or a blood—feud, i n which

case th e ben efit atta in ed by th e sale exten ded a l ike to a l l th e
parties l iable to bear th e feud ; third, such a tran sfer

required th e con sen t of al l th e par ties in terested—that is,
o f th e ma le relatives up to an d in cludin g secon d cousin s ,
an d of th e lord where such a person existed ; fourth , th e

s econ d cousin marks th e l imit of th e Household
,
or Familia

,

or Macg, or n ear k i n
,
by whatever n ame they be de

s cribed ; fifth
,
th e ran k of th e in dividua l w as determin ed

by his b irth
,
an d n ot by his possession of lan d, sin ce th e

ex - lan dow n er
,
even after th e loss of his hereditary estate,

rema in ed “

an in n ate bon eddig ,

” that is
,
a gen tleman by

b irth
,
a member of his Household an d of his k i n .

I n Roman law w e have n o such direct proof, because i n

this case, as i n so m an y others, th e earl iest customs of Rome
a r e hopelessly lost . But w e can trace various chan ges i n

that l aw which seem to be modification s of th e origin a l rule,
an d can readily be expla in ed upon th e assumption of its

existen ce
,
a lthough n ot by an y other mode . Thus, by

early Roman l aw
,
a magistrate gave execution ,

n ot aga in st

a man ’s property
,
but aga in st his person .

* Thus
,
th e Twelve

Tables provided that th e tomb must rema in with th e

Household
,
even though th e surroun din g lan d h e sold . So,

too
,
Ci cer O '

l
'

n otices th e rule that th e prin ciple of usucapion ,

or, as w e should ca ll it
,
prescription ,

should n ot apply to th e

tomb or its vestibule .

Tha t dan ger to th e Household which could n ot be caused
directly

,
could n ot be in curred in directly. Thus, th e mort

g age of lan d
,
i n th e sen se with which w e ar e familiar, w as

u n known
,
n or w as th e lan d regarded as assets i n th e

Mr . Hu n ter’s “ Rom an L aw , p. 807.

1‘
“ D e L eg ,

”

i i . , 24.
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paymen t of debts . I t w as
,
in deed

,
eas ier to deprive a m an

of h i s l iberty than of h i s in terest i n h i s lan d . Hi s labour

m ight , at least , be mor tgaged duu
'

n g his lif e
,
but th e lan d

w as n ever regarded as h i s in dividua l property. It belonged
to h i s Household

,
an d n o act of h i s could perman en tly affect

their rights . Nor could a House Father, of h i s own mere
m otion ,

dev ise his proper ty to strangers , or even a lter i ts
devolution amon g his chi ldren . He w as th e officer of h i s

co 1pora tion , th e stew ard or manager of th e property, wi th
a l l th e pow ers n eeded f or th e efficien t discharge of h i s duties

,

but i n n o sen se i ts absolute ow n er. “ I t is doubtful
,

” says

Sir Hen ry Ma i n ef
“ whether a true pow er of testation

w as kn ow n to any origin a l society except th eRoman .

” This

Opin ion seems to be too cautiously expressed ; an d even i n

Rome that form of th e testamen t from which th e modem
will is descen ded w as cer ta in ly of compara t ively recen t
date . Tes tm n en ti f acti oj

‘
n on pr i r a ti sedpu bl i c

-i ju
'

r i s est .
”

I t i s n o t upon th e custom o f th e k i n
,
but upon th e law of

th e Sta te ,
tha t th e pow er o f testa tion depen ds . I t i s

,
there

fore , on ly w here th e S ta te has become developed tha t w i lls
a r e foun d . A cu r ious trace of th e o ld cus tom h as been
n o ticed by i n th e customary law on th e extreme
border o f Gen na ny .

“ I n th e islan d o f Fehm ern
,
h e w h o

belon gs to a sept
,
if h e makes a w i ll

,
mus t pay th e sept a.

certa in s um o f mon ey . Th is i s clearly a compen sa tion f or
th e ri gh t o f inheri ta n ce ; an d th e l ike cus tom w ould have

been in troduced a t Rome
,
h ad n o t the gen s been in cluded i n

o ther more comprehen s ive bodies . Perhaps there i s n o

fuller s ta temen t o f th e feel in gs o f th e an cien t w orld u pon

this subject than th e d ia logue w hich Pla to § supposes to

take place betw een a Ci tizen and the Legis la to r. I t marks ,
of course , a time w hen th e o ld rules n o longer comman ded

“ A n c . Law , p . 196 .

“ D ig , xxviii . , 1 , 3.

H ist. o f Ro me ,

”
v o l . p . 338. 5 Law s , xi . , 923.
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a n unmurmurin g obedien ce, an d when th e predomin an ce of

th e State w as establ ished but still it shows th e sen timen ts
which

,
even at th e close of th e great career of Athen s

,

r eta in ed the ir effective pow er. Th e old rule w as so f ar

r elaxed, that Plato would con sen t to give th e power of

n omin ati n g th e heir from amon g th e children . But his
Legislator stern ly represses th e cla im for un con trolled

t estamen tary power, an d declares that n either y ou n or th is

property belon g to yourselves, but to your en tire k i n
,
as

wel l that which w as before as that which is to come after

an d
,
i n a sti ll greater degree, h e adds

,
th e whole k i n an d

th e property belon g to th e city.

”

We m ay thus , perhaps , expla in a distin ction which Ga ius*

m akes
,
an d which otherwise is somewhat obscure . He i s

describ in g th e differen t classes of Things, an d after di st r i

butin g “
r es di r tm l ju r ts in to “

r es sacr ae et r el i gi osce,
”

h e

defin es these terms i n th e followin g words Sacr oe swa t

qu es D tts super i s con secr a tce swa t : r el i gi osee, qu a; D tts

m an tbu s r el i ctos swa t.
” It is n ot at on ce apparen t what

distin ct ion is in ten ded between con secr a tes
”

an d r el tctoe.

”

Th e form of th e sen ten ce suggests a con trast, an d Ga ius
,

when writin g on a techn ica l subject, w as n ot l ikely t o u se

w ords at ran dom . I un derstan d th e passage to mean that
“
r es sacr ee

” required a specia l act of dedication
,
which

,
as

J u st i n i an -

l
‘ tells us

,
w as performed “

r i te et per pon ttfices,
”

i n th e form prescribed by l aw
,
an d by proper officers

authorized thereto . No such positive an d forma l act w as

required i n th e case of “
r es r el i g i osce. They were simply

left f or th e Man es . That is , th e Man es an d their l ivin g

descen dan ts w ere— as Plato
,
i n th e passage I have above

cited, describes them— jo in t own ers of th e property of th e
Household. So much of this property as they required for

"f “ In st. , 1 , 8.
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quen tly to hold th e property On this matter there is l ittle

room for doubt . From what I have a lready sa id
,
it i s

n ever in herit . Sh e might, i n certa in circumstan ces, brin g a
son w h o w ould, i n con templa t ion of l aw

,
be regarded as

though h e w ere th e actua l son of his matern a l gran df a ther ;
but sh e herself could n ever fill th e place of th e head of th e

Household . Th e son
,
therefore

,
w as th e her es su n s et

n ecessa r i u s , th e person w h o con tin ued upon earth his
father’s existen ce a f ter _that_ f ath er h ad jo in e_ _d th e House
Spirits . But w hich of th e son s

,
if there were more than on e

To thi s question Men u * aga in supplies th e an swer : “ By

th e eldest, at th e momen t of his b irth, th e fa ther, havin g
begotten ago

-

n
,
discharges his debt to his ow n progen itors ;

th e eldest son
,
therefore

,
ought

,
before partit ion

,
to man age

th e whole patrimon y.

”

So , too , th e same au th or i ty
'

l
‘ tells u s

that “
a m an must regard his elder brother as equa l t o his

father. ” That th e eldest son w as i n an cien t times th e heir
amon g th e Teuton s appears from th e exception that Tacitus ”

;

n otes i n th e case of th e Ten cteri . He says
,
i n effect

,
that

i n this tribe
,
which w as especia lly famed for its cava lry

,

horses were regarded as objects of in heritan ce an d that
,

while al l thin gs el se wen t to th e eldest son ,
th e heir of th e

horse w as th e bravest soldier . Amon g ou r immedia te

an cestors , Bede§ tel ls us that paren ts were accustomed to

recogn ize th e eldest son as th e head of th e family
,
an d to

give h im th e preferen ce i n th e division of th e in heritan ce .

I n th e cases of Greece an d of Rome our eviden ce is less
obvious . Sir H . S . Ma in e

, | in deed, asserts that th e

priv ilege of th e eldest son w as un kn own both to th e
Hellen ic an d to th e Roman world . But this proposit ion

,
so

i x. 106. 1" i v . 1 84. i x. 1 08.

It: Germ an ia , c . 32.

“ Vita , S . Ben .

”
1 1 .

II Early Hist. In st. , p . 1 98.
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f a r at leas t as regards th e former, can n ot be supported .

Th e o lder Greek customs
,
i f they do n ot i n express terms

sta te th e rule
,
recogn ize i t by n ecessary implica tion .

There w as a con stan t effort o f the Hel len ic con serva t ive
party i n Sparta ,

i n Thebes
,
i n Corin th , an d other ci ties , to

r ev ei t to th e o l d practice of a determin a te n umber o f lot s

or heredita ry properties i n each ci ty ; or , as i t i s sometimes
expressed , o f hav in g on ly a given n umber of families.

Such an a ttempt show s that th e right of th e eldest h ad

exi s ted
,
an d tha t i t w as a t that time i n a state o f decay .

If w e do n ot fin d s imilar ev iden ce i n th e history of

Rome
,
w e must remember that our kn owledge o f Rom an

law commen ces a t a compara tively late period of i ts

developmen t.
Wh en th e origin a l Household separated in to severa l

rela ted but in depen den t Households , th e reason of th e rule
as to th e success ion o f th e eldes t ceased

, an d con sequen tly

th e rule i tself w as disused . If there w ere severa l son s
,

each o f w hom became a House Fa ther
,
an d w as therefore

cha rged w i th th e ca re o f th e o f th e House, th e

o f thei 1 sepa ra tew n ecess i ta ted th
_
e
_

divis ion o f tW t y . “ 70 a re, p1 epa 1 ed to

tfin d t lw oc i et iesfl

w h o
‘

r e
_ _
t ll e di v isi o n o f

_

th e Household
w as ha bi tua l , th e cus tom o f th e success ion o f a l l the son s

fi n d ves tiges o f th e a rcha ic sys tem . The eldes t son h as

usu
_
al ly some adv a n ta « re

_ _
1 11 th e di s t 1 i bu t i o n . Among these

adva n tages w e sometimes meet w i th o n e tha t i s especia lly

s ign i fi ca n t . I l c i c ta i n s th e ho ly l 1ea 1 tl 1 .

'

l l1 u s i n In dia ,

Men u ’ di rects tha t th e e ldes t so n
,
o n a pa rti tio n o f th e

inheri ta n ce ,
sha l l ha ve a double sha re . The Greeks had a

specia l w o rd (r pm /l i ra)to den o te the pr iv i leges o f th e elder.
At A t l 1 en s ,

‘

l
' this priv i lege con sis ted i n h i s re ten tio n

, as an

i x. , 1 17. 1' Sec Antiq u e , p . 92.
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extra share, of th e patern a l house. I n th e Scl av on i c

f amily w e can trace a similar rule . On th e death of the

House Father
,
says M . de L av el ey e,

* th e authority an d

t h e admin istration pass to th e eldest of th e house i n some

d istricts to th e eldest son ,
i n others to th e eldest bro ther of

t h e deceased, provided that h e dw ells i n th e same house .

”

Th e House must i n a l l circumstan ces be ma in ta in ed . I n

th e Keltic n at i on sj
‘

th e rule i s sti ll m ore explicit . I n

Wa les
,
th e brothers div ided th e patern a l in heritan ce ; th e

y oungest, however, who, as w e sha l l presen tly see
,
w as

there th e heir, took th e prin cipa l place, Tydden— l itera lly,
a residen ce , or house, w i th th e buildin gs belon gin g to i t ,
a n d a certa in amoun t of lan d , probably th e precin ct or

court- yard . I n Irelan d
,
th e cattle an d th e lan d were

equa lly divided ; but th e house an d offices with their

applian ces wen t, i n addition to his share
,
t o th e eldest son .

He w as regarded as “
th e stem of th e family

,

”

an d h ad
,
a s

such
,
certa in respon sibil ities . There is

,
i n En glan d

, a

rem arkable custom ,
which seems exception a l

,
but th e

exception belongs to that class that proves th e rule.

A ccordin g to th e Ken tish gavelkin d, an d th e custom
kn ow n as Borough En glish , on e son , in deed, is secured

i n th e succession to th e hearth an d forty feet roun d it.

This son ,
however

,
is n ot th e eldest

,
but th e youn gest.

We have j ust seen that a similar custom existed i n Wa les .

I t w as i n gen era l u se}: amon g th e Frison s . Un der th e n ame

o f Ma i n eté , or th e succession of th e m i n or n a tn
,
i t

preva i led i n Picardy an d Arto is . It can be traced§ i n

s evera l parts of Germany. It exists at this day ” amon g

4“ D e l a Propriété , p . 24.

Su llivan ’

s In trodu ction to O’

Cu r ry
’
s Lectu res, ” clxxix . , et seq .

1 Robertson ,
Early Kin gs o f Scotlan d

,
v o l . i i . , p . 266.

Grim m ,
Deu tsch e Rechts p . 475.

Si r H . S . Main e, Th e Nin eteen th Centu ry, v ol . p . 809.
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some of th e Sou th em Slavs . Various explan at ion s
,
a l l more

o r less fan ta stic
,
of this singular custom m ay be foun d i n

Blackston e . Blackston e himsel f seems , a lthough h e w as

n ot acqua in ted w ith a l l th e facts , to have perceived i ts true
n a ture. As th e elder brothers grew up they were in itia ted
in to th e commu n i ty. They thereby, i n th e w ords of

Taci tu sf ceased to be
“

pa r s do nu ts an d became pa r s

r eipu bl i ccc.

”

I n this capacity they acquired a right to an

a l lotmen t o f th e publ ic lan d . Thus th e youn gest rema in ed

w i th h i s fa ther
,
an d i n h i s m n n cl or han d . He w as th e

per son w h o w as to ca rry on th e patern a l Househo ld , an d h e
w as th e heir of th e family . Of him it might be l itera lly

sa ic
,

“

Son ,
thou a 1t ever w i th m e

,
an d a l l that I have is

th in e.

“ Th e says Mr. Robertson
,

“ of such a

custom amongs t a n umerous class eviden tly implies th e pr e

o f a

I t mus t
,
how eve r

,
be born e i n min d tha t this success ion

o f th e el dest
,
o r

, as th e ca se might be , o f th e youn gest, was
“

g o i ngs ] i rfi l tam u
’

sm 1m m rm a i ts

o rig in ,
frem t wh i eh fi

—
dm eh itm e . The

3

la tter form i s
-

c Urhpafati v e ly modern da te , an d probably
w a s du e to feuda l arrangemen ts . I n archa ic days th e hei r
di d n o t take th e prope r ty for h i s 3 117 11 1 1” merely

man ager o f th e common prope 1t y . He succeeded to an

o ffi ce
,
a nd n o t to a n es ta te . T he Household w i th i ts

prope r ty
,
upon the demise o f i ts chief

,
rema in ed a s i t w as

b efore. A n ew chief succeeded to th e pos it ion o f h i s

fa ther
,
an d tha t w as a l l .

o “ Germ ,
c . 13 ,

'

f U bi supr a , p . 269, note.



CHA P T E R IV .

,
1 1 THE D ISTIN CTI ON OF BAN K S I N THE HOUSEHOLD .

1 . Every organ ism i m l ies a distin ction an d correla

\
’

g
ion of parts . Th e exten t to which this process is carried
m @ raam m
therefore

,
expect to fin d i n th e Household

,
as th e elemen tary

form of th e social organ ism ,
a certa in degree Of differen

t i at i on an d subordin a t ion , even th oW dO
-

gm
l imited . Th e description of th e various members of th e

Household, an d of their mutua l relation s
,
is sufficien tly

familiar . On i ts visible an d extern a l part
,
th e House Father

is exercised un der a con stan t sen se of his respon sib i l ity to

By hisW ? ) th e f u n Ct i OIIai -

I
’

X

the natura l

econ omy Of th e famil ,
an d

,
above a l l

,
th e mother of th e

House Fa ther to be . Then follow th e son s
,
th e hopes Of

th e House ,
an d a fte1 thm n a l ower footin g

,
th e

m ay be adopted to supply th e wan t ; andl lw dppted , o r

were n atura l born . I n th e l ow lace _th e slaves ,
an d those outside1 s w h o , more

_
Or

_less _depen d
u pon th e Household , am n ot full members of it, but ar e



THE HOUSE FATHER.

temporary Object. Of each of these classes I propose in th e
presen t chapter to treat.
Th e word father w as

,
i n its origi n a l sen se

,
a t i tle Of

d ig ni ty. I t
.

den otes n ot
‘

a physica l rela t ion ,
but an Offi ce .

SO clearly w as this con ception marked , even i n th e full

developmen t Of th e Roman law
,
that

,
a s Ulp ian * te lls us ,

a childless m an
,
o r even a w ard

,
might be a pa ter f am i l i as .

Th e office Of fa ther implies th e exercise of tw o leadin g

f imct i on s . On e o f these fun ction s w as pi r i tual
‘ th e

related to that portion of th e

Fa ther h ad
,
on th e on e han d , th e charge Of th e Sacr a ;

on th e o ther han d
,
th e gen era l admin istrat i on an cen t r e

of the

Fa ther w as respon s ible for th e du e performan ce Of his sa cr a
an d f o r th e purity Of his ritua l . He h ad

,
a ccordi n gly

,
full

con tro l over th e property o f th e Household
,
an d over th e

a cts o f a l l i ts members . He w as charged wi th th e duty o f

determin in g
,
subj ect to th e customs of th e Household, wha t

person s should be admi tted to membership , an d so should
be in i tiated in to th e swor d . He w as boun d

th e con tin uan ce o f h i s Office
,
an d to give

_

t

-

Oth e Household ,

w , o r , i n defaul t Of birth , by adoption
,
or some

o ther recogn ized
—
i
—
nean s

,
a proper successor: Thus h i s

W ri ty i n h i s ow n house w as supreme ; an d a l l

th e subordin a te members of th e Hou seh O
—
ld were

,
to u se th e

common

ori gin o f

n o t e ither n atura l a ff e ction o r superiority o f phys ica l

D ig ,

”
L . , 16, 195 .
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stren gth . Whatever might have been th e degree of affec

tion between a married pa ir, or w hatever might have been
their relative stren gth

, th e wife did n ot come un der th e

A con cubin e or an i llegitimate son w as n ot , as such
,
a

member of th e .Household
,
or wi thin th e regular scope of

th e patern a l pow er. A grown - up son ,
even a fter his ow n

marriage
,
rema in ed un ti l his forma l eman cipation as subject

M M er cei v e

the aspect i n which th e Roman regarded this power by
th e n ame potesta s which they applied to it . This term

mean s an Office or delegated authority
,
an d i s rarely

used to express in depen den t or physica l power. Th e pa tr i ot

potesta s w as
,
i n th e Roman min d

,
an a logous to th e potesta s

con su l a r i s or th e potesta s tr i bu n tti a . It w as created by

l aw , an d it w as l imited by l aw . That l aw in deed w as n ot

on e which proceeded from th e State, or with which th e State

h ad an y direct con cern . But th e authority came from with

out
,
an d w as i n i ts n ature j ura l . Its foun dation w as somethin g

much more secure an d much more exa lted than th e caprice
/

. Of scarcely developed sen timen t, or th e bruta l ity Of force .

—reason
,
justice

,
an d right . It is true that ou r view s of what

“
s

,

T h e House 2. Th e his tory of th e w ord mother resembles i n some
MOther '

x respects tha t Of father. L ike father
,
it m arks an Office.

See Gu izot, Hist. of Civilization , v ol . i . p . 48.
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bride at th e presen t day worships i n company w ith h er
husban d his an cestors, so th e an bride d i d homage to

M House to which sh e w as introduced , an d

en tered in to forma l commun ion with them . TO this en d

sh e w as presen ted
,
upon h er en tran ce in to th e house

,
with

th e holy fi r e an d th e lustra l water, an d partook a lon g with

h er husban d
,
i n th e presen ce of th e Lares , Of th e symbol ic

mea l . SO essen tia l w a s this part of th e ceremon y that
, at

Rome
,
it gave its n ame

, conf a r r ea ti o, to th e wh ole pro

ceedi n g . By these mean s th e n ew House Mother w as

in sta lled i n h er Office ; an d, thereupon ,
sh e passed in to h er

husban d’s Han d
,
w ith a l l th e con sequen ces

,
both as to person

an d to property, of that position . From this ceremon y, a s
I have thus described it, SGYQ’QL LW
followed as to th e sta tus Of th e wife . I n th e first place

,

sh e left*‘6 h er ow n Househo ld. Sh e ceased to be a member

0 arac er 0 th e domestic worship . N0 person cou av e

Other?
"

A woman
,
therefore

,
on go in g forth from h er

father’s house, ren oun ced h er former gods, an d w as admitted

an othm er en t from that i n
which w e at this day u se th e expression . Sh e cea sed to be

a member Of th e on e cor oration
,
an d sh e became a member

of an other an d a differen t corporation . I n th e secon d

’
O u y ap 37 1 7 63V a a r ptwr m cflv p d

'

w a xe Katvw v i a v OOGEw a (700V

51 9 r fiv 7 0 17 Adflo vr og c
’

t v r f/V o v ver éh a wdrpa v .

D i caear ch u s i n Steph. Byzan t. i n '

v . Wdrpa .

See a lso Sophocles Fr agm . , Tcr eu s.
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place , when sh e w as admitted to th e n ew Household , th e

Sh e w as i n th e Han d of h er husban d— n ot because h e w as

M r . If an un eman cipated son married durin g his

fa ther’s l ife - t ime
,
th e w ife came n ot in to his Han d but

in to th e Han d of his father. If, on th e other han d
,
th e

House Fa ther died
,
his w idow,

l ike every o ther member of
th e Househo ld , came in to th e Han d of th e n ew House
Father. That this n ew House Fat her w as h er ow n son did

n ot a lter th e ca se . He w as his father’s successor
,
an d con

t i n u ed that fa ther’s authori ty. Th e corpora t ion rema in ed
as before

,
a l though its man agemen t w as chan ged . Thirdly

,

w e can thus un ders tan d some rules of early l aw tha t a r e

otherw ise perplexin g. A wife i s n ot related to h er ow n

n earest k i n . Sh e is a mere stran ger to h er fa ther an d h er
m othei ,
from th em

,_
a
_
n d they can n ot in herit from her .

t i e w as
,
a s I have sa id , not blood but r el i cr

I
i on ; an d a n u n

i n a Roman Cathol ic coun try i s n ot more dead to h er family
n ow than i n o ld times w as every married daugh ter. Aga in ,

a w i

law
,
th e daughter of h er ow n son . This i s merely

a forcible mode o f s tat i n g ~

th e
T

dOct r i n e that a woman w as
a “ l

w as

_ f_a ther, or husban dw some remoter kin sman . Th e

w idow w as
“

f i l iw l oco
’
_ tha t I s

,
sh e ran ked as a daughter

n o t tha t sh e w as rea l ly l ega i ded i n every sen se as a

daugh ter, but tha t sh e w as subject t o Han d i n th e same

w ay as a daughter o r an y other mem ber of th e Household
w as subj ect.

solemn i ties
,
could n ot eas i ly be di sso lved . Fpr u

an y m i s
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dom esti co
,
an d n ot elsewhere . But while sh e con tin ued free

from blame
,
sh e w as a member Of th e Household, was un der

th e protectionOm serv ice sh e I n

_

a specia l man n er admin istered
— an d cou

_
ld n ot be

without deep guilt on th e part of him w h o aban don ed h e
_

.r

We ar e told that a process did exist a t Rome by which
divorce could be effected

,
but that i t in volved ceremon ies of

a frightful character . Probably i n early times
,
an d it is Of

those times on ly that I write, divorce w as unkn own for an y
other cause than ei ther gw . Tha t

th e barren w ife w as put away or superseded w e can n ot

W preven t th e a ccomplishmen t of

that which w as essen tia l f or th e wel l—bein g Of th e collective

Household . We fin d
,
both i n Greece an d Rome , occasion a l

n otices of divorce upon this groun d . I n Men u* there i s

distin ct eviden ce upon th e po in t . It is there provided that
th e barren w ife m ay be superseded i n th e e ighth year th e

mother of children w h o have died , i n th e ten th year ; an d

th e mother Of daughters on ly
,
i n th e eleven th year . On

W HEchildren
his brother

,
or th e n ext agn ate w h o succeeded to the

-

i nh er i t J D

“
‘

an ce
,
succeeded a lso to his wife. Th e death Of th e

pa ter
fl
f am ttta s made n o chan ge i n th e form of th e House;

/ I I Old. H is pi e - appo in ted successor stepped in stan tly in to

his place
,
that h e might ra ise up seed un to his brother . SO

absolute w as this rule Of succession that th e succeedin g

agn ate
,
if h e were a lready married , w as compelled to leave

h i s ow n wife
,
an d to take th e m a ter

‘

l
‘

w h o
,
so to speak , r an

with th e in heritan ce. an d person a l

in terests could n ever th e welfare of th e

i x. , 81 . See Sm ith, D i et . An t . , s . v.
fa i r hnpog.
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con tract
,
but n ot its burt hen , en ured to th e father. Th e

son w as boun d to m arry at his father’s comman d, bu t his

wi fe an d childr en were n ot i n his own Han d . They, l ike
himself

,
were subj ect to th e a l l -

pervadin g rule of th e

father. Whatever th e son h ad that h e ca lled his own ,
h e

held on th e same terms as a slave held his proper ty— that
i s

, by th e con sen t Of th e House Father an d durin g his

pleasur e. I n a w ord th e son h ad n o r em ed e ither civil or

crimin a l, aga in st his father for - . or

of th e early Roman l aw ,
which

,
though gradua l ly modified

,

con tin ued durin g man y cen turies to colour family l ife at

Rome . It h as been sometimes thought
,
from a miscon

cept i on of a passage i n Ga ius
,

* that this remarkable
system w as peculiar to Roman j urispruden ce But

“

w e have eviden ce of its gen era l preva len ce. Of th e

exposure Of children
,
says Gr im m ,

'

l
‘ “

a l l th e sagas ar e

full
,
n ot on l v Teuton ic, but Grecian ,

Roman ,
an d Eastern .

There can be n o d oubt tha t , i n th e early days Of Heathen ism ,

this horrible practice w as lawful . ” Th e H in du House
Fa thers appear i to cla im ,

an d
,
so f ar as they dare

,
exercise

th e full patern a l power, a lthough such cla ims have n ever, Of

early Greeks did n ot hesitate e ither to expose or to

sell their children . Caesar tells u s tha t th e Kelts exercised
a similar power . I n En glan d, even as late as th e en d of

th e seven th cen tury
,
an d a fter Christian ity h ad been

established f or n early on e hun dred years , Mr. Kem ble§
cites from th e ecclesiastica l books of disciplin e very distin ct
an d clear recogn ition s Of this right. Amon g th e con tin en ta l

“ Gaiu s , p . 55.

'l'
“ Rechts A l t . , p . 455.

I Si r H . S . Main e, “ Vill. Com . , pp . 1 1 3, 1 15.

Saxon s i n Englan d , ” v ol . i . p . 1 99.

J



THE CHILDREN.

Teu ton sf
"
even late i n th e middle ages , th e fa ther

’s pow er

of sa le
,
i n case of n ecess ity—but n ot that of th e mo ther— i s

recogn ized, a lthough th e exercise Of th e power seems to

have becom e obso lete. Am on g th e Russian s , th e pow er of

th e House Father is without an y check .

“ The House
Father

,

”

w e ar e told
,

'

1
' “ makes a match f or his son ,

without

c
on
sult in g him ,

an d ma in ly j ith a view to__
b i
_
s ow n gen;

Th e bride l ives un der th e common roof an d th e

Her husban d does n ot ven ture to protect h er as aga in st his

an d n o person h as a right to in terfere with him ; n ot even

th e village elder an d th e Imperia l j udge . He stan ds above

ora l an d written l aw . H is cabin i s n ot on ly a castle
,
but a

church ; an d every act of his , don e w ithin tha t cab in
,
i s

supposed to be private an d divin e. Gen era l ly , i t m ay be

sa id
,

! that agn atic relation ship impl ies th e existen ce Of

th e pa tern a l pow er
,
an d tha t agn a t ic relation ship is discover

able everyw here . Tha t , in deed , such a pow er must i n

early t imes have existed
,
w e m ay in fer upon gen era l gr oun ds .

There w as n o person w h o w as en titled to in terfere with th e

acts O f th e House Fa ther. Th e State w as n ot then organ ized ;
an d

,
w hen i t w as organ ized , i t w as n ot , as w e sha l l hereafter

see
,
disposed to in terfere on behalf O f person s w hom it did

n o t recogn ize as i ts members . Th e duty o f ven gean ce rested

upon th e n ext o f k i n ,
tha t i s , i n th e case supposed , upon th e

House Father himself. I n a w ord , th e House Fa ther w as

sovereign , an d ,
con sequen tly, possessed over h i s subjects a l l

th e pow ers Of sove r e ign ty . An d such i s th e mean in g of

Plutarch
,§ w hen ,

i n relating h ow
,
i n a season o f trouble,

Grim m ,

“ Deu tsche Rechts A l t . , p . 46 1 .

“t Mr. Dixon ’

s Free Ru s sia , vo l . i i . , p . 40.

I S l l‘ H . S . Main e, An cien t L aw ,

” p . 1 50.

So lon , c . 1 3 .
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m an y person s were compelled to sell even their own children ,

h e adds th e em phatic words, for there w as n o law to

preven t them .

Th e precedin g remarks apply to a l l th e son s durin g th e

l ife Of th e House Father. There w as
,
i n this respect

,

n o di fferen ce either betw een themselves or between them
an d an y other subordin ate member of th e It

w as upon th e death of th e House Father
,
when th e

question Of succession arose
,
that differen ces i n th e

con dition Of th e son s both as etw een emse v es an d as

presen tly see
,
to arise . Th e description

, therefore, Of

m an a s, in cludes both son s—without di stin ction Of age

an d daughters . I n dea l in g with th e latter, th e House
Father probably a l lowed himself a l ittle m ore latitude than

with th e former . Th e sa le o f daughters seems n ot to have
been un common i n early times . I n th e Odyssee* w e read

that Eurykleia h ad been purchased by Laertes from h er

father i n h er ch i ldhood
,
a lthough th e n ames Of both h er

father an d h er gran dfather a r e men tion ed i n th e usual form

i n cases Of n oble birth . So lon p rohibited th e sa le of

daughters
,
a prohib ition which , as Mr. Grote '

l
' remarks

,
is

stron g eviden ce of th e preva len ce of th e an teceden t

practice. At Rome w e find a similar prohibition
,
but

l imited to th e case Of th e eldest daughter. No hes itation
seems i n e ither coun try to have been felt i n exposing an

i n fan t daughter
,
f or n o other reason than that h er presen ce

w as n ot desired. Amon g th e Kelts w e read
,
i n th e “ L ife

o f St. Br i dget ,
”

j; that that sa in t w as carried away by h er
f ather f or sa le a s a slave to grin d a t th e quern , because h e

w as displeased at th e amoun t Of h er charities .

I 429.

'l' History of Greece, v o l . i i i . , p . 1 88.

I Dr. Su llivan ’

s In trodu ction to O’

Cu r r y
’
s Lectu res, p . ccclxi .
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th e other . Of their in capaci ty I sha l l , i n a subsequen t
chapter

,
have occasion to treat at large. Of their l iab i l ity

t o tutelage
,
wel l kn own though it be

,
i t i s fittin g that I

should here presen t briefly some Of th e leadin g proofs . “ I n

ch i ldhood
,

” says Men u fi" must a fema le be depen den t upon

on h er son s .

These words
position of women at Rome Accordin g to th e O ld l aw

,

'

l
‘

says a recen t writer on th e subject
,

a woman n ever h ad

lega l in depen den ce . If sh e w as n ot un der th e potesta s sh e

w as un der m an a s or tu tela . Betw een th e potestas , m an a s ,

or tu tel a ,

There w as for each class Of th e rela t ion
but th e Roman w oman l ike th e Hin du woman

,
w hether

ma id
,
wife

,
o r w idow

,
must n ever seek in depen den ce .

”

SO,
,

too
, i t w as w ith th e Hellen ic women Wom en i w ere

,

i n fact
,
throughout their l ife i n a state of n on age , an d could

n ot be parties t o an y act Of importan ce without th e

con curren ce of their guardian s
,
whose place th e husban d

Lan gobards , of th e Aleman n i , an d of th e Saxon s declare
,
i n

th e most dis tin ct terms , th e perman en t disab i l ity of w omen .

It sha l l n ot be lawf ul , says th e first of these codes
,
for

an y free w oman
,
w h o l ives accordin g to th e l aw Of th e

Lan gobards
,§ t o l ive un der

_

h er ow n p ow er— that i s
,
i n

h er own m u n d ; but sh e must a lways l ive un der th e pow er

Of m en
,
or a t least Of th e kin g . N or sha l l sh e have th e

power Of a l ien a tin g an y property, movable or immovable ,
by gift or o therw ise without th e con sen t Of th e person i n

whose m a n d sh e is .

v . , 1 48. 1" Mr . Hu n ter’s “ Rom an L aw ,
p . 548.

I Herm an n , Grec. An t . , p. 238.

§ Can ci an i ,
“ L eg . i i i . , 5 1 .



THE CHECKS UPON PATERNAL POWER.

§ 4. Th e House Father, as I have sa id
,
w as supreme The checks

Withi n his ow n Hous e . What h e did there w as n o matter 5
1
31233 21 1

of con cern to an y person outs ide. He w as amen able to n o
Power '

earthly tribun a l . NO authority
,
either public or private,

could stay his han d , or pun ish his severity . He might

di vorce h i s wife or kil l his son ,
an d n o person could

question his con duct. Th e loss would fa l l upon himself

a lon e, an d upon his Household an d his n eighbours were n o

m ore con cern ed i n it than they were i n th e burn in g Of h i s

dwel l in g or th e loss Of his cattle . Yet w e should greatly

err i n our con ception of archa i c l i fe , if w e were to suppose

that th e power Of th e House Father w as th e mere caprice

of a despot. He g ov ern edf per haps a a ccordm g I OJ Bt tl ed‘

an d gen era l custom s—W ha st r i ctest sen se Of

respon sibility to his House For_ any " cruel “e_r

offen ded House Spiri t exacted pun ishmen t
,
or th e Offen der

w as l iable to th e ven gean ce
_

Of th e th e person

whom h e h ad w ron ged . A House Father h ad_thepgyger i pf
after their b i rth but

,
a lthough th e

}

law did n ot to pun ish him
,
h e w as

held to be accursed i f h e exposedm
were (W est A
House Fa ther might sel l h i s son

,
but h e w h o did so w as

accurs ed if th e son were married . A House Father could

establish h er guilt i n th e domes tic tribun a l ; * an d m ust

W flm
‘

tefic
—
c

—
fii
—
the presen ce

,
an d with th e con sen t

,

of i ts members . The House Fa ther might wrin g the last
farthin g from h i s depen den t, but, a lthough th e law refused

to i n te i f e r c , th e ven gean ce Of the House Spiri t did n ot

sleep . SO Mcn u
‘

f
‘ declares , that w hen fem ales a r e

Grimm , Deu tsche Rechts A l te rt h um er , p. 450.

1 i i i . , 56, 57.
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hon ou red, then th e deities ar e pleased ,
but when they ar e

dishon oured then al l reli ous acts become frui tless . And

Thus
,
i n Hellas th e Erin yes visited with prompt an d

terrible pun ishmen t th e misdeeds of m en i n their own

house. When Orestes killed h i s mother
,
K lyt em n est r a , th e

commun ity w as powerless to reach him ,
an d th e k i n of th e

m urdered woman were n ot en titled to avenge on e w h o h ad

passed ou t Of their Househo ld. Th e act of Orestes w as

lawf ul , whether w e regard him as th e aven ger of blood for
his father

,
or as himself th e House Father . But th e

Erinyes of his mother
,
n evertheless

,
aven ged an act

,
shocki n g

t o n a tura l feel in g, a lthough don e i n Obedien ce to what
s eemed a higher

,
an d y et a con fl ictin g, duty. A strikin g

i llustration Of th e House Father’s power m ay be gathered
from th e tragic story that Her odotu s ; le tells of Perian der

a n d Mel issa . With th e deta i ls of that tragedy I am n ot

con cern ed . It is en ough to say that Perian der, th e

Ty r an n os of Corin th , m urdered his wife. N O popular

i n dign ation ,
much less an y lega l retribut ion ,

followed this

a ct . H is position m ay ,
perhaps

,
have shielded him . But

what I desire to n otice is
,
that his wi fe’s father, Pr ok l es ,

t h e Ty r ann os
‘

of Epi dau r os, seems both to have resen ted

th e deed, an d t o have been un able to pun ish it. Th e

utmost that h e could do w as to suggest th e truth to h i s

gran dson s when they v isited his court. Thus th e husban d

m ust be assumed to have h ad th e right, however cruelly h e
m ay have exercised it. There is n o trace of th e blood - feud ,
f or th e wi fe h ad passed out of h er fa ther’s Han d , an d w as

n o lon ger a member Of his k i n . Th e n atura l sen timen t ,
i n deed, rem a in ed, but its existen ce on ly serves to illustrate

i i i 50.
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super sti ti on i s easter n ce, an d foun d h er n ot guilty. Sen eca
ca lls th e pa ter f am i l i as

“

ju deazdom esti cu s
”

an d “

m agi s
~

tr ams dom esti cu s.

”

I n a case '

l
‘ where a father

,
who h ad a

good cause of compla in t aga in st his son ,
killed him when

they were ou t hun ting, th e Emperor Hadri an declared that
th e father h ad killed his son by th e right n ot of a father,
but of a brigan d

,
an d sen ten ced him to deportation . Th e

son m ay have been guilty, an d th e pun i shmen t m ay have

been n ot excessive ; but th e del iberate severity of justice is
a differen t thin g from assass in ation . At a much earl ier

period of Roman history, w e m eet with an in ciden t which

seems to illustrate this regulated exercise of th e patern al

pow er . After th e famous combat of th e Horati i an d th e
Curiati i

,
th e v i ctor , exasperated by h er lamen t for h er

fa llen lover, killed his s ister. For this deed h e w as brought

to trial ; an d his f ath er i con ten ded on his beha lf that h e

(th e father) adjudged that his daughter w as rightfully

sla in : h ad i t been otherwise, that h e, by a father’s right
,

would have pun ished his son . Thus th e pa ter f am i l i as ,
although h e does n ot speak of a coun cil , cla ims to pron oun ce

a forma l j udicia l sen ten ce . He cla ims a lso
,
as of course,

th e pow er of l ife an d death over h i s son . It is r e

markable that, n otw ithstan din g this protest
,
th e State

proceeded to try th e offen der whose act h ad shocked public
mora l ity ; an d y et th e force of this plea to th e jurisdiction
w as so stron gly felt that

,
partly from this cause

,
an d partly

from a sen se of his recen t service, th e offen der, though th e
fact w as un disputed

,
w as a cquitted.

It is probable that w e meet i n Athen s w ith a trace of th e
same domestic tribun a l , when i t is sa id that a m an ought n ot

Mr. Hu n ter, Rom . L aw , p . 45.

xlviii . , 9, 5.

I Moti hom in es su n t i n eo j u dicio m axim e Pu blio Horatio patre pr ocl a
m an te se fi l i am ju re caesam ju dicare : u i i ta esset, patrio ju re i n fi l i um
an im adver su r um fu isse.

” Livy, i . , 26.
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to have recourse to th e dwomjpv f t g or public declaration of

d i sherison
,
without havin g previ ously con sulted wi th his

frien ds . Amon g th e Teuton s
,
Ta citus * tells us that the

husban d w as required to in flict pun i shmen t upon th e

un f a ith ful w ife com m pr op i n gu i s
— tha t is

,
w ith th e con cur

ren ce of h i s family coun cil . But th e n eglect of th e House
Fa ther to con ven e this coun ci l did n ot ren der his act

un lawful
,
or expose him to an y lega l pen a lties for its

commiss i on . I n th e case of L . An ton ius , which I have

m en tion ed
, th e proceedin g of th e cen sor w as n ot a lega l

pen a lty , but merely an offi cia l mark of mora l disapprobation .

Th e true san ction
,
i n these cases

,
w as th e rel igious on e . Th e

ofl
'

en der w as , by th e Roman s , termed sewer—that is , h e w as
regarded as u n der th e curse of his an gry gods . It is n ote

worthy tha t a l l th e cases to which this curse w as applied

were breaches of domestic duty. No lega l con sequen ces
seem to have followed from it. But as Mom m sen

'

l
‘ observes

th e pious , popular fa i th on which that curse w as based

would , i n earl ier t imes , have power even over n atures

fri vo lous an d w icked ; an d th e civ i l i zin g agen cy of rel igion
m us t have exercised an in fluen ce deeper an d purer

,
precisely

because i t w as n ot con tamin ated by an y appea l to th e secular

a rm .

”

Taci tu si tel ls u s that among th e German s i t w as regarded

as a publ ic scan da l (flag i t i um)to l imit the n umber of their
children or to put to dea th an y of a man

’

s agn ates ; an d i n

tha t coun try ,
h e adds

,
good customs a r e of more ava i l than

good law s elsewhere . I n this brief description w e can trace

wi th su fficien t clearn ess both th e existen ce of th e House

Fa ther’s pow er
,
or perhaps w e should ra ther say , of his

e xemption from an y lega l restra in t, an d the practi ca l

“ Germ an i a , c . 1 9.

'f Hist. o f Rom e ,
”
v o l . i . , p. 1 84.

U bi s upra .
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l imitation of that power . We can n ot in deed suppose that

th e ju s v i ta; n eci squ e w as harshly or capriciously exercised
,

when w e fin d that full - grown m en
,
with full person a l an d

pol itica l rights , were will in g to aban don those rights an d

for ma lly to con sen t to place themselves un der this
tremen dous power. Yet this w as don e* i n every case of

adrogation
,
a proceedin g which w as of ordin ary occurren ce .

at Rom e. N or can w e th in k otherwise of th e power of sale, .

when w e remember that even un der th e Republic this
power w as used m erely as an in strumen t of con veyan cin g.

Men rarely do a l l that they have th e power to do
,
an d it is

n ot l ikely that th e archa ic House Father w as i n this ,

respect exception a l .

5. We have seen that th e prim ary object of every
Household w as th e ma in ten an ce of its succession . I n other

words
,
i t w as n ecessary that th e House Father should have

a legitimate son . For this purpose it w as essen tial that h e

should m arry ; an d i f his wife fa i led, from an y defect on h er

part, to give th e Household a son ,
that fa i lure w as a su ffi

cien t groun d for divorce. Sometimes
,
however

,
this remedy

m ight be in effectua l or in con ven ien t . I n these circum

stan ces , various other expedien ts were adopted to secure th e

desired success ion . It would seem that, origin a lly, a brother

or other n ear agn ate w as commission ed to ra ise up , even

durin g th e husban d’s l ifetime, seed un to his brother. On

this subject th e laws of Men u'

l
'

a r e curiou sly precise. Th e

privileges , or I should rather say th e duties , of th e subst i

tu ted husban d ar e strictly defin ed i n time, an d circumstan ces ,
an d duration . Th e utmost care is taken to describe such
a commission as a solemn an d sacred obl igation

, and to

guard aga in st th e sl ightest laxity of th e domestic t i e. I n

See Mr. Poste’s “ Gaiu s, p . 89, an d th e au thorities there co llected .
'l' i x 59- 60.
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There w as an other In dian expedien t
,

* of a less question

able character, which a lso fin ds its direct para llel at Athen s .
A m an who h ad a daughter

,
bu t n o son ,

might give his

daughter i n marriage on th e express con dition that th e son

of that marriage, or on e of its son s
,
should belon g to h im .

Thus his gran dson became
,
i n con templation of l aw ,

his son ,

without adoption or an y other process . So common w as

this custom a t Athen s that a specia l n ame (Guy a rpcaoflg)w as
used to express th e relation ship .

Th e m ost gen era l method
,
however, of providin g for th e

con tin uity of th e Household i n cases where n atur e h ad

den ied an heir w as adoption . By this pract ice , th e adopted
son left his ow n Household an d his ow n House Spirits , an d
became a member of th e Household an d a worshipper of

th e House Spirits of his adoptive father. When his

in itiation in to th e n ew worship h ad taken place, h e became
as much a member of th e Household as if h e h ad been
born i n it. Even though h e h ad previously been su i , ju r i s,
h e an d a l l those

,
i f an y ,

who h ad been un der his Han d
came un der th e Han d of th e n ew House Father. L ike th e
wi fe

,
th e adopted son

,
when h e passed out from his former

Household, ceased to have any conn ection with his form er

relatives . He w as n o lon ger of k i n to his n atura l father or

to h i s brothers i n th e flesh . He could n ot in herit from

them ,
n or they from him . He w as n o lon ger respon sible

for their action s
,
n or they for his a ction s . He could n o

lon ger offer th e ol d prayers a t th e old tombs . He w as a

stran ger i n his father’s house
,
his i n heritan ce l ay with

an other k i n
,
an d his k i n were descen ded from a differen t

blood .

Adoption w as on ly an expedien t, an d its practice w as

con sequen tly subject to severa l l imitation s . It w as admi s

Men u , i x. , 177.
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s ible onl y when th e n ecess ity for i t a ctual ly existed . Th e

adoptor mus t have been married , must be without son s , an d
m ust be w i thout an y reason able hope of havin g a son . If a

m an h ad
,
or w as l ikely to have , a son of his own blood, it

w as n ot competen t for him to d i sin herit tha t son by th e
adopt ion of a stran ger. Nor, on th e other han d , could a

m an pass by adoption in to an other Household, or if on ce
adopted

,
return to his origin a l Household, un less suffi cien t

provi s ion were made f or th e con tin uan ce of th e sacr a

which h e aban don ed . Subject, however, to these con dition s ,
th e process w a s tw ofold . There w as th e rel in quishmen t of

th e origin a l Househo ld
,
th e detesta ti o sacr o r um ,

as th e

Roman s termed i t ; an d there w as th e t r a n si ti o i n sacr a ,

or th e forma l in i tia t ion in to th e n ew worship . By th e

former proceedin g
, th e n atura l House Fa ther released his

son from his m an u s , an d discharged him from his House
hold . By th e la tter proceedin g, th e adopt ive House Fa ther
rece ived th e person so discharged , an d admi tted him to th e

n ew a llegian ce.

An o ther method o f supplyin g th e w an t o f a n a tura l hei r
w as appo in tmen t . I u se this w ord i n preferen ce t o testa tion ,

beca use th e la tter term suggests i rres istibly th e idea o f a

m odern w i l l ; an d beca u se a modern will is n ot on ly i n i ts

n a ture but i n i ts his to ry dis tin ct from th e method w hich I

am about to descr ibe. Fa i l in g a l l o ther heirs , whether by
n a ture o r adoption , a m an w a s permi tted

,
w i th th e con sen t

apparen tly o f h i s kin smen w h o h ad a revers ion ary in teres t
i n h i s property

,
to declare h i s w ish tha t some person w hom

h e men tion ed should be his successor, an d should con tin ue
bo th h i s duties an d h i s righ ts . \Vc a r e n ot to ld w ha t w as

th e precise lega l eff ect o f such a declara tion . But w e m ay

in fer tha t n o immediate rela tion w as crea ted between th e
pa r t ies , an d tha t th e gran t w as , i n fact , con di tion a l upon th e
dea th o f the gra n tor. Probably th e tran saction bore some
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resemblan ce to that famous con dition al gift of Telemachus

to Eumaeus, on w hich Ju st i n i an *le rel ies for his en actmen ts

respectin g don ation s m or ti s cau sa . Such a form of appoin t

men t w as kn own to th e H in dus . We fin d amon g th e

Nor sem en j
'

a similar custom i n th e Bran de Erbe’, or th e
in heritan ce f or burn in g, when th e kinl ess m an left

,
for th e

performan ce of his fun era l rites
,
his lan d to some frien d who

pledged himself to perform th e duties of an heir. It i s

probable that th e earliest form of this method occurs i n

Rome. Th e appo in tmen t w as there made i n th e presen ce

of th e army when marchin g ou t to bat t l e,i an d w as ca l led

testam en tu m i n pr oci n ctu . We m ay trace i n this declara

tion i n th e presen ce of th e embattled clan th e characteristics

that I have in dicated . It w as made i n th e presen ce of th e

clan because th e con sen t of th e kin smen w as required to ba r

their rights as rema in der - m en ; an d th e proceedin g w as

adopted w hen th e declaran t w as about to go upon a dan ger

ous service, an d there w as n ei ther leisure n or opportun ity

f or th e n egotiation s that th e method of adoption must have

in volved. Th e practice w as exten ded to times of peace

at th e com i ti a ca la ta—th e Bod Thi n g ,§ or b idden meet
i ng of th e Frison s— that is, th e assembly of th e Curies

specia lly con ven ed f or th e particular purpose. It m ay be

doubted
,
however

,
i f th e proceedin g a t these com i ti a w as

ever a favourite method at Rom e . Certa in ly it h ad become

obsolete i n th e time of Cicero . Lon g before that time other
m odes of lega l procedure h ad been in troduced by which th e

in gen uity of law yers con trived to make, i n a more con ven ien t

m an n er, sufficien t provision for th e devolution of th e

property of th e childless .

In st. , i i . , 7, l .

1
' Robertson ’

s Scotlan d u n der h er Early Kings, vol . i i . , p . 323, n .

I Mr. Poste’s “ Gai u s, ” p. 101 .

“ Edin . Review ,

”
v ol . xxxii., p . 9.
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w as n ot so hard. He w as
,
i n his humble w ay , a member of

th e Household. He w as un der th e protection of th e House
Spirit. His en tran ce upon his service w as m arked by a

f orma l ceremony i n th e n atur e of an in itiation . He jo in ed

i n th e same devotion s . He shared th e same sacri ficia l m ea l .

He w as la id i n th e common tomb . Th e place where a

slave w as buried w as declared by th e early doctors of th e

Roman l aw * to be r el i g i osa s .

”

Th e rel igion of th e Lares,
a s Ci cer oj

‘

assures us
,
w as establ ished a like f or masters

an d for slaves . This rel igion ,
in deed, w as th e slave’s true

an d on ly rel igion
,
an d that w hich w as his great safeguard

aga in st his m aster’s tyran n y. Cato
, i i n describin g his

m odel vi l l i cu s or steward
,
represen ts him as n ever troubl in g

himself about an y other worship than that of th e gods of

th e hearth an d of th e field ; an d as leavin g, l ike a true

slave
,
a l l dea l in gs with gods

,
as well as wi th m en

,
to his

master. It i s true that th e slave w as i n th e Han d of th e

House Father. He could acquire n o property. He might,
without any redress , be beaten ,

or sold, or pu t to death.

But i n these respects h e w as n ot i n a worse position than

th e son of th e house‘. Al l members of th e Household,
without exception

,
were subject to th e on e sovereign ; an d

i n sovereign ty
,
as I have a lready stated, there ar e n o

degrees . But un der this outw ard resemblan ce there w as

n ecessarily a broad distin ction between th e son an d th e

s lave . Th e authority w as a l ike i n both ca ses
,
but th e

Spiri t i n wh ich it w as exercised w as w idely differen t. How

much broader th e distin ction grew w hen th e l imits of th e

Household were overpassed
,
an d th e son becam e th e member

of that State - commun ity from which th e slave w as

excluded, I sha ll have occasion i n a subsequen t chapter to

con sider.

“ D i g , xi . , 7, 2. T D e L eg . ,

I Mom m sen ,

“ Hist. Rom e, vol . i i . , p . 369.
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Th e Household con ta in ed an other class of person s which
requ i res our n otice. It had n ot on ly its children ,

an d i ts

slaves
,
but a lso its depen den ts . From various caus es free

m en came un der th e Han d of th e House Father. I n other

words , person s who were n ot in cluded i n the classes already

m en tion ed were admi tted as a kin d of in ferior members of
th e Household . They w ere duly in itia ted . They shared

i n th e common worship
,
an d were buried in th e common

tomb . It followed tha t
, even though they did n ot l ive

un der th e same roof
,
they were subject to th e House

Father. I n return f or his protection they owed to him
a llegian ce. This class w as composed , i n th e first in stan ce,
of eman cipated slaves . If a slave received his l iberty , his
conn ection with th e Household did n ot thereby cease. If

i t ceas ed
,
l iberty would

,
i n archa i c society, have been

equiva len t to a sen ten ce of outlaw ry an d starva t ion . Th e

man umi tted slave rema in ed a member of th e Household ,
a l though i n a somew ha t differen t character . He w as free,
but h e w as depen den t . Hi s servile status w as removed

,

an d ,
a s aga in st stran gers

,
h e w as free ; but h e s til l h ad a

ri gh t to th e common tomb
,

’
an d h e w as s ti l l i n th e Han d of

h i s former ma ster. Custom
,
however

,
required that th e

mas ter’s pow er should be exercised i n a differen t w ay , an d

upon differen t pri n ciples from those w hich h ad guided it

before th e l ibera tion .

An o ther divis ion o f th e same cla ss con s is ted o f refugees ,
especia lly o f refugees f or homicide . I t seems to have been
an a n cien t bel ief tha t th e s ta in o f human blood

,
how ever

in cur red
,
required purifica tio n . There w as a lso th e danger

o f th e bloo d- feud from th e kin smen o f th e deceased . Th e

homicide
,
there fore

,
gen era l ly fl ed from h i s home an d sough t

a person w h o could both puri fy him from h i s sm
,
and a lso

N iebuhr’s His to ry o f Rom e, v o l . i . , p. 320.
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protect him from th e aven ger of blood. If such a supplian t

applied t o a House Father i n th e proper form ,
a s recogn ized

by that House Father’s worship , an d addressed him by th e
proper adjuration ,

such a request could n ot be refused.

Th e stran ger h ad brought himself un der th e protection of

th e House Spirits , an d they would resen t an y wron g don e

to their supplian t. Away from his hearth , in deed, an d

without th e appropri ate ceremon ia l , th e House Father
m ight at h i s pleasure gran t or refuse his mercy to any

person who sued for it . But th e supplian t i n th e techn ica l

sen se of th e term ,
th e ixe

’

m g or m an w h o came t o th e holy

hearth , w as a differen t case. H im th e House Father w as
boun d to receive ; an d when h e h ad received him th e

stran ger w as in itiated
,
an d became, at least for th e time, a

m em ber of th e Household.

There were other classes
,
too

,
of person s who must be

ran ked as mem bers of th e Househo ld
,
a lthough their

presen ce w as n ot essen tia l to i t
,
an d w as probably rare i n

earl ier times . There were, first
,
those free m en w h o v ol u n

tar i ly attached themselves to some wea lthy m an an d

followed his fortu n es
,
sharin g his wea lth , a idin g him i n his

troubles
,
an d fa ithful to him to th e death . Although th e

relation between th e House Fa ther an d these his com

pan ion s , or followers, w as of th e closest an d most in timate

kin d
,
it w as th e n ecessary con sequen ce of that relation that

these person s were n ot less subject to their House Father
than were his own son s . Secon dly

,
there were th e residen t

a l ien s , or outsiders—m en who
,
i n pursuit of ga in or from

motives of con ven ien ce, h ad settled i n a commun ity which

w as n ot their ow n ; an dwho were obliged, f or th e purpose of

obta in in g legal recogn ition , to place themselves un der th e

protection of some House Father. Thirdly
,
there were

those person s of free b irth but in ferior con dition
,
usual ly

th e remn an t of a con quered population
,
w h o, un der th e pro



https://www.forgottenbooks.com/join


U fl A JL
’

LL
'

JjJ I t V

THE CLAN .

§ 1 . Whether our an cestors at an y time a ctua l ly l ived

i n families which en ded with th e death of th e paren ts or

th e m aturity of th e childr en
,
an d without an y further or

other organ ization , is a question which I do n ot ven ture

even to discuss . There m ay have been such a time, j ust as
there m ay have been a time when they h ad a distin ct

con sciousn ess of th e mean in g of each elemen t i n every

composite word. Such a state of existen ce i s cert a in ly con

cei vabl e. But w e have i n ou r race n o direct eviden ce of such

a state. Amon g th e Aryan s th e history of society
,
l ike th e

history of lan guage, begin s at a much more advan ced stage

of developmen t . It is, in deed , to th e eviden ce of lan guage

that w e ar e in debted f or much of our kn owledge of pr e

historic society . We can n ot, therefore, trace that society
beyon d a period when an i n flex i on al fi th at i s

,
a com

par at i v el y wel l - developed—form of speech existed . What

ever m ay have been their con dition i n some remote past
,

our an cestors
,
at th e time when ou r kn owledge of them

commen ces
,
both spoke a well - developed lan guage an d

possessed a clear an d well - marked socia l organ ization . Th e

Household, n ot i n i ts rudimen tary stage, but i n th e advan ced
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I proceed , then , to in quire i n to th e structure of this larger

organ i sm .

I n every Aryan coun try
,
an d i n every age , w e fin d m en

l iv in g together i n commun i ties o f con s iderable size. These

commun ities a r e gen era l ly k n ow n as__t r i bes, clan s , peoples ,
or by some similar expression . They w ere distin ct from

tha t o ther associat ion w hich i s familiar to us as th e Sta te .

T hei r members a lw ays assumed th e fact of their con

san guin i ty. They did n ot assert exclusive jurisdiction over
an y con s iderable terri tory , or over a l l person s within such

terr i tory as they possessed . They were simply th e own ers

of
,
i t might be

,
a f ew square miles on which dwelt m en of a

common l in eage wi th thei r depen den ts an d fol lowers .

Gen era lly, but n ot n ecessa ri ly, they were surroun ded by
n eighbours whose blood w as more or less kin dred wi th
the ir ow n

,
an d wi th whom they recogn ized some slen der

commun i ty o f w orship . But as regarded their n eighbours

the sever a l clan s w ere strictly in depen den t ; n o common

autho r i ty con trol led the ir action s . They migh t be frien ds
,

o r they might be en emies ; but their cho ice of these a lter

n a tives res ted w ith thei r ow n free w i ll . Between members o f

th e same clan ,
in deed , very in tima te relat ion s existed . Th e

cla n h ad a common w o r sh ip an d a common tomb ; i t h ad
common proper ty ; i ts members h ad mutua l revers ion ary
righ ts i n the ir separa te proper ty ; they took charge o f th e

person a n d th e proper ty o f an y clan sman tha t w as un der

a ny in capac i ty ; th ey exercised full pow ers of sel f—govern
men t , an d ma in ta in ed f or th e purpose a suitable organ i za tion ;
they ac ted together i n aven gi n g w rong don e to an y o f the i r

members ; th ey ren dered , i n case o f n eed
,
mutua l help an d

support . Further, a l though upon these po in ts I sha l l have
occa s ion subsequen tly to trea t , they obeyed and hon oured a

common head , the represen ta tive o f the ir foun der
,
an d th e

n eares t to him i n blood ; an d i n th e cours e o f time they
9
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bran ched ou t in to n umerous sub - clan s
,
each of which w as

i n its turn subdivided, an d ten ded t o become a separate

an d in depen den t commun ity.

I n th ese societies with which w e ar e best acqua in ted
,
th e

clan system h as lon g s in ce disappeared . N o record of

its peculiarities h as come down to us . Save a few casua l

a ll usion s
,
w e kn ow n othin g of th e con st itut ion or th e

fun ction s of th e Hellen ic y er fi, of th e Roman Gen tes , or of th e
Kin s of ou r ow n forefathers . Those w h o might have observed
t h e Keltic clan s i n th e British Islan ds suffered

,
f or th e most

part, th e Opportun ity t o escape . It i s but lately tha t th e
o l d writin gs of th e Hin dus an d of th e Persian s became
kn ow n to us

,
an d their in ciden ta l n otices of th e clan s w ere

stran ge an d un familiar. Th e l ivin g clan society
,
e ither

amon g th e Rajputs or th e Slavs
,
w as

,
un ti l lately

,

pract ical ly un in tel l igible to u s . Yet it is even st i ll possible
t o obta in some description of clan relation s wh ich

,
however

i n complete, w i ll assist us to rea l ize their position .

A writer i n th e last cen tury
,

*
w h o h ad travel led i n th e

H ighlan ds of Scotlan d an d observed th e man n ers an d

customs of th e Gael
,
thus describes them Th e H igh

lan ders a r e divided in to tribes or clan s un der chiefs or

chiefta in s , an d each clan aga in div ided in to bran ches from
t h e ma in stock ,

w h o have chiefta in s over them . These a r e

subdivided in to sma l ler bran ches of fifty or s ixty m en
,
w h o

deduce their origin a l from particular chiefta in s
,
an d rely

upon them as their more immediate protectors an d de

f en ders . Next to th e love of their chief i s that of th e

particular bran ch when ce they sprun g, an d i n a third degree

to those of th e w ho le clan or n ame, whom they will assist,
right or wron g, aga in st an y other tribe with which they ar e

a t varian ce .

” Th is description a ccords with th e ol d High
“ Letters from an Ofli cer of Engin eers, cited an d adopted by Mr.

Sk en e,
“ Highlan ders, ” v ol . i . p 1 56.
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Her ak l ei ds
,
as w e m ay term them ,

on e K a la i s ca lled from

a famous chief, th e Grah i l otes , or Geh l otes . This Kula com

prises twen ty - four sacha s
,
tw o of w hich—th e Ah arya an d

th e Sesodi a—have a t differen t times given their n ame to

th e en tire clan . When a kin gdom w as formed , th e foun der

of th e kin gdom seems usual ly t o have become a n ew

Epon ym . Thus , i n th e district of Mu rw ar ,
* which w as

separated from Mel v ar
,
Rao R i rn m el l h ad tw en ty- four son s

,

each of w hom obta in ed a separate gran t of lan d an d becam e

th e foun der of a clan . Twelve of these clan s ma in ta in ed

their posi tion ,
an d th e others became depen den t upon some

greater clan ships .

Similar division s m ay be tra ced at Rome. Th e N om en
,

or Gen tile n ame
,
marked th e ma in stock, from which

bran ched various Cogn om i n a or Fam i l i es. I n some cases

these Familiae grew in to sub—clan s
,
from which i n turn

A gn om i n a or secon dary Familiae w ere produced. Sometimes

th e word Agn omen is used i n a diff eren t sen se
,
an d den otes

merely a title, or person a l dign ity. Thus
,
Ca ius Julius Caesar

Augustus correspon ds precisely with an other celebrated

n ame
,
Si ddh ar ta ‘

l
‘ Gau tum a Sakya Buddha . I n both cases

there is th e n ame first of th e in dividual ; n ext, of his clan

then
,
of th e bran ch of that clan to which h e belon ged .

Fin a lly
,
th e person thus described bears th e compl imen tary

design ation of, i n th e on e case, th e August ; i n th e other case
,

th e En l ighten ed . It is
,
however, with th e former mean ing of

th e Agn omen that w e ar e n ow m ore particularly con cern ed .

Th e Virgin ian Gen s, for example, w as divided in to tw o

Familiae, ca l led respectively Ru ffu s an d Tr i costu s . Th e

T r i cost i produced three secon dary bran ches , Cael im on tan u s,

Esqu i l i n u s , an d Ruti lus . So, too ,
th e Ser v i l i an Gen s com

prised th e tw o Families ,
Pr i scu s an dVatia ,

each of which gave

Tod’s “ Rajasthan , v ol . p. 1 7.

This n am e i s equ ivalen t to Desideriu s.



DESCRIPTION OF THE CLAN .

ri se to a secon dary Familia
,
ca ll ed respect ively F iden as an d

I sau r i cu s . Th e origin a l Agn omen of th e Farn i l i a Pr i scu s

w as Str u ctu s , but , as w e have seen that th e Rajpr
’

rts do
,
i ts

members chan ged that title f o r tha t of Fi den as , i n hon our of
th e success

,
a t th e capture of Fi den re ,

o f a distin guished
cl an sn ran . Thus

,
th e D ictator P. Ser v i l i u s Pr i scu s St r u ctu s ,

th e con queror of F i den re
,
became

,
so to speak ,

a n ew

ter tiary Eponym . Hi s n ame marks an er a i n th e Familia
of th e Str u ct i , w h o w ere a bran ch of th e Frisei , w h o w ere

a sub—clan of th e grea t Ser v i l i an Gen s
,
w hich Gen s

belon ged to th e tribe of th e Ramn es
, on e of th e three tribes

o f w hich th e Roman S tate w as origin a lly composed . Such a

d escription
,
though to u s i t con veys l ittle s ign ifican ce

,

w ould be readily in tel ligible to a Rajpr
’

rt . He would a t

on ce recogn ize h i s Gotr'a , an d h i s Sacha
,
an d his Kula ;

w hile th e Ramn es an d th e Ti ties w ould remin d him o f th e

Su n div is ion an d th e Moon div is ion of h i s race . So , too ,
th e Hyman s

, th e D y rn an s , an d th e Pam ph y lan s of Lacon ia
co r respon d to th e fi v e gr ea t tri bes o f Scotlan d . Th e m

'

rrpa t

w ere th e an a logues o f th e MacD on a l ds an d th e MacN au gh

ten s . The «Ii/3m w ere th e bran chlets tha t formed amon g

themselves specia l a n d closer comb in a t ion s . Even i n n i edern

I thaca th e o l d div is ion s tha t existed i n th e days o f Odysseus
s ti l l l in ger. Th e three prin cipa l clan s " in to w hich th e

I tha ca n s a r e div ided a r e ca l led Pe ta las
,
K a rab i as

,
an d D en

{lr i n os Th e chief famil ies o f th e islan d a l l e i ther bear these
n ames

,
o r

,
w herever bran ches o f them have taken other

appel la tio n s
,
th e n ew pa tron ymics w ere gen e ra l ly derived

from some sobr i q a et appl ied to on e o f thei r an ces to rs . Fo r

in s ta n ce , th e family o f Zabes i s a prin cipa l bran ch o f th e

Pe ta la des
,
a n d ca ru e to be des ign a ted by i ts presen t n ame

because i ts immedia te founder h ad tha t epi thet given to h im

(Zafioc, i n modern Greek ,
mean in g aw kw ard

,
gauche).

S i r G . F. Bow en , I tha ca i n 1 850, p 17.
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§ 2. Of th e Gen ti le sacr a w e kn ow but l ittle . There

appears, in deed, t o have existed throughout th e an cien t
w orld a profoun d reserve an d ret icen ce a s to a l l matters

con n ected with their domestic l ife , a reticen ce which to th is
day i s observable i n In dia ,

an d amon g races of l ow culture ,*

an d w hich is probably a surviva l of th e specia l an d

exclusive w orship of th e hearth . Un happily, too , that part
of Ga i u s’s w ork i n which h e treated of th e Roman Gen tes ,
an d wh ich doubtless con ta in ed

,
if n ot a full a ccoun t of

them
, y et much that would have been very precious to us,

i s i llegible . Through this thick darkn ess w e can ,
however,

dimly discern that these Gen tile sa cr a ,
l ike th e correspon din g

festiva ls amon g th e Ch i n ese,
‘

l
‘ were held an n ua lly at stated

periods ; tha t their expen ses w ere ch argedjt upon th e

property of th e K i n
,
or w ere defrayed§ by j o in t con tri

bution s ; tha t a tten dan ce“ a t them w as compulsory upon

every member of th e K i n ; an d that th e objects i l of th e

w orship w ere th e foun der of th e K i n ’”
an d his successors ,

an d perhaps a lso some divin ity or h er e tha t h ad been
adopted as a patron sa in t . With th is worship an d these
festiva ls n o extern a l authority w as competen t to in terfere.

I n th e celebra t ion n o stran ger w as a llow ed t o participate .

Th e place of their celebration w as probably a t th e common

tomb . Such a tomb w e kn ow t o have existed, an d i n i t

were exclus ively la id th e rema in s -H‘

of those w h o i n l ife

See Si r H . S . Main e’s Village Com m u n ities, p. 1 14 ; an d Professo r
Max Mu ller’s Scien ce o f Religion ,

” p . 58.

See Mr. Doolittle, Socia l Life of th e Chin ese, v ol . i i . , pp .

I Sm ith’s “ D i et . An t . , s .

'
v . Gen s .

Grote, Hist. Greece, ” v ol . i i i . , p . 75.

ll Niebuhr, “ Hist. Rom e
,

”
v ol . i . , p . 315.

l l W i l l em s
’

s
“ L e Droit Pu blic Rom a in , p . 24.

So of th e pu blic w orship, Ovid says
Mille Lares Gen i u m qu e du cis qu i t r adi di t illes
Urbs habet et vici n rrm i n a trin a col u n t .

—Fa stz', v . , 146.

“HJam tan ta religio est sepu l ch r or u m u t extra sacra et gemtem i n fer r i

fas n egen t esse.
—Ci cer o, D e L eg . ,

i i . , 22.
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bel ief that w e ar e n ow con cern ed . At a time m ore within
th e sphere of recorded h i story f

‘e but at a conjun cture hardly

less critica l
,
an other Fab ius , th e great Cun ctator, w as

watchin g th e movemen ts of th e terrible Carthagin ian ,
an d

w as carryin g ou t
,
i n circumstan ces of th e utmost difficulty

an d dan ger
,
his famous pol icy of delay. Yet even then ,

when th e day approached f or th e an n ua l sacrifice of th e

Fab ian clan
,
th e dictator left his army, an d return ed to

celebrate th e worship of his K i n upon th e holy groun d of

th e Quirin a l . Lon g a fter th e in troduction of Christian ity,
w e fin d‘

l
‘ popes an d coun ci ls va in ly den oun cin g these

o fferin gs to th e dead . Th e repression of them amon g our

own immediate an cestors ]: seems to have formed a leadin g

part of ecclesiastica l disciplin e. An d even at th e presen t

day th e feasts f or th e dead con tin ue, as w e have seen ,§ i n

full force amon g th e simple peasan ts of most coun tries on

th e con tin en t of Europe. Not th e least n ot iceable trace of
a surviva l of what on ce were Gen tile sacr a ,

is foun d i n

Croatia
,
where it is sa id ” that, at th e presen t day ,

after th e

division of a jo in t family
,
th e n ewly formed famil ies

con tin ue to recite their prayers i n common .

That Gen tile sacr a existed
,
there i s n o room f or doubt .

But that these sa cr a implied th e worship of th e common

an cestors of th e K i n
,
I have y et to show . If in deed it be

true that th e K i n w as m erely th e expan sion of th e

Household
,
this further con sequen ce would follow as of

course. It is therefore satisfactory to fin d that th e facts ,
so far as w e can ascerta in them

,
correspon d wi th this

expectation . Writin g of early In dia , Professor Max

Livy . , xx rr. , 1 8.

1
' Can ci an i ,

“ L eg. Bar . , i i i 78, 106.

It K em bl e
’
s Saxon s i n En glan d, ” v ol . i . p . 525.

See supr a ,
p . 60.

II
“ L aw Magazin e an d Rev iew ,

Feb . , 1 878, p . 205.
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Muller" observes I t i s probable that differen t families
h ad their ow n heroes , perhaps their ow n dei ties , an d that
they kept up th e memory of them by their ow n poetic

tradition s . It is true that such a view i s merely conj ectura l .
But when w e see that i n some parts of th e Veda ,

w hich a r e
represen ted as belongin g to differen t i llustrious an d n oble
famil ies

,
certa in gods ar e more exclusively celebra ted tha t

n ames
,
w hich i n Vedic poetry a r e kn ow n as those of heroes

an d poets , a r e a fterw ards con sidered as n ames of i n fidel s

a n d heretics ; w e have a right to in fer that w e have here

th e traces of a w idely exten ded practice . I n In dia
,
a t th e

presen t day ,
i t i s sa id ? o f th e village commun ities i n Orissa

a n d Ben ga l
,
that “

th e common people have n o idea o f

rel igion but to do right an d to worsh ip th e village god.

Am on g th e members o f a pure Rajpi
’

i t clan , too ,
Mr. L y a l l ;

L

tells u s tha t “

th e ultimate source of a l l ideas u pon thin gs
pol i tica l , socia l , a n d even rel igious , i s the ir Eponymous
an ces tor. We have s imilar eviden ce i n th e ca se o f

th e early Pers ian s . Th e Avesta § hon ours i ts Gen tile

heroes .

“

Th e bo ld Fravashis o f th e pure figh t i n th e

ba ttle a t their place
,
a t the ir spo t

,
as each h as a place an d

a spot to w a tch over, l ike as a stron g m an
,
a warrior, keeps

guard fo r a w el l ga the red kin gdom ,
w i th weapon s ready

fo r w a r . So
,
too ,

i n refe r en ce to Greece , Professor Curtius ”
says Every n obl e clan comprehen ded a group o f

famil ies w hich e ither actually descen ded from on e common

a n ces to r
,
o r h ad i n an cien t times un i ted i n on e body o f

goss ips . They w ere un i ted by th e common w orship o f th e

div i n ity o f th e clan ,
a n d i ts he ro ic foun der : a l l i ts member s

were un i ted by th e obliga tion o f a vengi ng th e violen t death

Histo ry o f An cien t San scrit L ite ratu re , p . 55.

1 Mr. Hu n te r's O riana ,

”

vo l . i . , p . 95 .

I
“ Fo rt . l i ev. ,

N o . I
‘l l , N . S . , p . 100 .

Spiegel 's “ Avesta , by Bleeck , v o l . i i i . , p . 88 .

II
“ Histo ry o f Greece , v o l . i . , p . 300.
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of an y on e of the ir n umber
,
by a common sepulch re an d by

mutua l rights of in heritan ce ; every clan h ad on e comm on

place o f assembly
,
an d on e common sacrificia l hearth

,
an d

con stituted on e great House
,
a strictly exclusive an d sacred

socia l commun ity .

”

To th e same effect is a strikin g
passage i n a Delphic ora cle

,
w h ich D em osth en esf

lé i n on e o f

h is ora t ion s on a case of disputed in heritan ce
,
cites a s

con firmatory of th e law s of Solon . Th e Athen ian s h ad sen t
t o con sult th e oracle as t o a sign which h ad appeared i n th e

heaven s
,
an d to kn ow w hat they should do

,
or t o what god

they should pray
,
i n order that th e s ign might turn t o thei r

advan tage . After directin g certa in sacrifices to th e de it ies
of O lympos

,
th e oracle thus proceeds An d it is meet

that y e offer sacrifice an d gifts
,
accordin g to th e custom of

th e coun try
,
to y our hero—foun der from whom y e derive

your n ame an d tha t hon ours shou ld be pa id t o th e man es
of th e departed

,
on th e preper day ,

by th e rela t ives
,
accordin g

t o received usage .

” Thus
,
t oo

,
i n Rome

,
th e clan worsh ip

h ad a specific n ame
, sa cr a. Gen ti l i ti a . Th e con n ection of

these sa cr a with th e heroes of th e clan is expressly stated .

D ion ysius
,! w hen w rit in g of th e Roman Gen tes , n ot ices

their w orship of
“
th e daemon s of the ir forefathers an d an

i n scr ipt i on i i s extan t w hich commemorates th e L a r es

Vo lu si cmt
,

”

th e House Spirits
,
as it were, of th e Vo l u s i an

Gen s .

T h e Iu h e 3 . I have a lready sa id that th e possession of th e
r i tan ce of

th e Cl an . property an d th e performan ce of th e sa cr a w ere con verti ble
express ion s ; w hoever h ad th e on e h ad also th e other . Th e

right to th e property correla ted th e duty of th e sacr a . Th e

duty of th e sa cr a gave th e right to th e possession of th e

Again st Mak ar tatos .

'l
‘
x i . , 1 4.

I Gr u ter , In script. , 3 19, 9.
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n o n otice is taken of th e State.

“ Nothin g, says K . O.

M i i l l er
,

* “

w as more dreaded by th e early Greeks than th e

extin ction of th e family an d th e destruction of th e house
,

by w hich t h e dead lost their religious hon our, th e house

hold gods their sacrifices
,
th e hearth its flame

,
an d th e

a n cestors their n ame amon g th e l ivin g.

” Aga in st this evil

provision w as made i n Sparta by various regulation s, but
a l l these regulation s rela ted to heiresses , adoption s , an d

similar forms of succession . Th e Attic m i n d '

l
' seems to have

a bhorred th e desolation
,
as i t ca lled it

, of an y House, an d
i n sisted upon some person bein g foun d w h o should succeed

t o th e property an d th e duties of th e deceased. But it
n ever thought of vestin g th e ultimate rema in der i n th e

City. So
,
too ,

Men u i directs that, upon fa i lure of th e

Sapi n das an d th e Sam an odocas—that is
,
of th e Agn ati an d

th e Gen tiles— th e property sha l l go to th e rel igious teacher
o r to th e Holy Brahman . Thus th e obsequies can n ot fa i l . ”

Herodotus§ tel ls us that th e an cien t Pers ian s con sidered th e

possession of man y son s t o be, n ext a fter mil itary prow ess ,
t h e greatest proof of man ly excel len ce. Even at this day
t h e greatest misfortun e that can bef a l a m an i n Persia i s to

be childless . When a chief’s “ hearthston e i s dark

:s uch is th e usu a l expression— h e loses a l l respect
,
an d hen ce

th e custom of adoption i n such circumstan ces is un iversa l .

A similar feel in g preva i led a t Rome .

“ A house of h i s

ow n
,

” says Mommsen
,|

“

an d th e blessin g of children
,

a ppeared to th e Roman citizen as th e en d an d essen ce of

l if e . Th e death of th e in dividual w as n ot an evil
,
for it

w as a matter of n ecessity ; but th e extin ction of a

h ousehold or of a clan w as an evi l, even for th e com

“ Dorian s , v ol . i i . , p . 202.

1
” Sm ith’s D i et . of An tiq . , s . v . Heres .

I i x. ,
1 88.

Can on Raw lin son ’

s Herodotu s, v ol . i . , p . 221 .

I] Hist. Rom e
,

”
vol . i . , p . 59.
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mun ity. It seems
,
however, to have been thought

su fficien t to vest th e ul timate rema in der i n th e K i n
,
w i th

out attemptin g to prolon g th e existen ce of a clan by tran s
ferring its ritua l to stran gers . I n In dia

,
in deed, th e

rel igi ous teacher and th e Holy Brahman a r e in troduced ;
but w e can n ot doubt that they made their first appearan ce

i n th e rev is ion of th e law s w hich belon ged to th e Brah
man ic period . I n pract ice

,
i f a family become extin ct, i ts

share return s to th e common stock o f th e village— i n other

words , t o i ts Gen tiles . I n th e maturity of Roman l aw *
w e

m eet, as w e shal l hereafter see
,
with a true escheat

,
or

pol i tica l rema in der ; but i t w as n ot u n ti l th e time of th e

Empire tha t this chan ge w as effected . Whether th e Gen

tiles w ere in terested i n their collective capacity,
or i n

some w ay acquired in dividua l r ights i n th e property
,
w e

can n ot tel l . It seems pr obabl e
'

l
‘ that there w as n o gen era l

l aw upon th e subject
,
an d that each Gen s dea lt w i th th e

proper ty tha t fel l to i ts share
,
an d i ts a tten dan t burthen s ,

accordin g to i ts ow n rules an d view s of expedien cy .

4. A s th e clan w as an expan s ion o f th e Hous ehold , th e The Orga
mza t i on o f

organ i za t i on of th e on e m ay be expected to resemble th e the Clan ,

orga n iza tion of th e other. T h is o rgan iza tion ,
in deed , i s

common to th e Household , to th e Clan ,
an d to th e S ta te.

Each o f these bod i es i h ad i ts chief
,
whether h e w as

heredi tary o r elect ive . Each h ad i ts coun cil o f advice .

Each h ad i ts § children ,
i ts s laves

,
i ts freedmen . Even i n

the ir exte rn a l rela tion s th e same resemblan ce m ay be

t ra ced . Th e va rious rela tion s o f cl ien ts o f fr ien ds
,
an d o f

guests , m ay be foun d i n th e Sta te an d i n th e K i n as wel l

See Ulpian “ Reg , 28, 7 ;
“ Ga in s , " i i 1 50 .

1 Se e Sm ith, D i et . An t . , 8 . 0 . ( l en s ; Niebuhr, “ Hist. Rom e
,

v o l .

p . 1 57, n .

t Dean Me r i va l e
’

s Fa ll o f th e Rom an Re public , p . 155 .

See N i ebu l i r , Rom a n His t ,

"
vo l . i i i . , p . 529, n .
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a s i n th e Household . Of these in ferior
,
or extran eous parts

,

I do n ot n ow speak . It is th e organ ization of th e K i n

i tself tha t w e have i n th is place to con sider . First an d

most promin en t i n th e clan
,
as i n th e House, stan ds th e

chief. He w as th e person w h o w as n earest i n blood to its
Epon ym

,
or foun der . I n other words

,

* h e w as th e eldest

m a le, or th e heir of th e eldest m a le, of th e eldest bran ch .

He, l ike th e House Father, w as th e rel igious head of his

specia l worship . He w as th e person whose duty it w as to

off er th e customary sa crifices to th e 656: wa rpgi oc, th e gods of

th e K i n . He w as th e n atura l leader of his kin smen i n w ar
,

an d th e admin istrator of their customs i n peace . I n a l l

extern a l relation s h e w as the ir spokesm an an d r epr e

sen tat i v e . I n domestic affa irs
,
ran k

,
an d

,
con sequen tly, a

share i n th e publ ic propert y, w as
,
at least i n some n ation s ,

determin ed accordin g to th e n earn ess to his blood. He w as

usu a lly more w ea lthy than h i s kin smen ; because, i n
a ddition to his household property, h e en joyed a specia l

en dowm en t, an d a lso certa in lucrative i n ciden ts
,
such as

custom ary gifts , fees of office, an d l icen se fees from such

stran gers as resorted, for purposes of trade or otherwise, to

his district . But th e chief w as essen tia lly on e of his people.

He ruled accordin g to th e customs of his clan . H is
authority rested n ot upon an y extern a l force

,
but upon th e

willin g obedien ce an d reveren ce that h e received .

“ No thin g
,

”

says Mr. Fr eem an j
‘

of th e pomp an d circumstan ce e ither
of modern or of eastern kin gship surroun ds him . H i s
house i s accessible to a l l : his person a l l i fe is spen t i n th e

same w ay
— at on ce s imple an d publ ic

,
as th e l ife of an y

o ther members of th e commonwea lth . D ivin e as h e i s
,
n o

barrier parts him off from th e other chiefs of his people .

He is perhaps on ly on e amon g many bearers of th e kin gly

See “ Ed . cxl iv. 1 87.

1
' “ Com parative Politics, p. 145.
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i n la ter times * of a decree of th e Fab ian Gen s prohibitin g
cel ibacy an d th e expo sure of in fan ts . Th e Man l i an Gen s

expressed i ts abhorren ce of th e pol it ica l con duct of an

emin en t kin sman by forb iddin g th e u se of th e pron omen

Marcus . Th e Claudian Gen s forbade th e u se of th e pron omen

Lucius
,
because tw o kin smen bearin g that n ame h ad been

con victed— th e on e of highway robbery
,
th e o ther of murder.

Th e famil ia of th e Seran i , a sub - clan of th e At i l i i
,
h ad a

rule that their women should absta in from th e u se of l in en

garm en tsj
' At A th en s

,i th e Eum olpi dae an d th e Bu tadae

a r e men tion ed as havin g unwritten maxims of grea t

an tiquity. I n cases of impiety
,
particularly i n offen ces

aga in st th e Mysteries, th e Eu m olpi dae h ad a peculiar

tribun al of their ow n n umber
,
an d exercised a specia l

j urisdiction . We m ay ,
perhaps

,
compare with this coun ci l

th e Russian § sen ate of Vi llage Starostas, w h o , un der th e
pres iden cy of their Star sh i n a

,
make laws

“

f or th e good

governmen t of their Vo lost, or town ship . We fin d traces

a lso of coun cils apparen tly of this kin d amon g th e Hin dus
,

th e Kelts , an d th e early En gl ish . It is remarkable that i n

n early a l l th e Aryan commun ities both a coun ci l of this

kin d is foun d
,
an d that th e n umber of its members i s

a lmost a lw ays th e same . So f ar as I kn ow
,
i n Wa les

a lon e, probably from some a cciden ta l circumstan ce
,
th e

n umber of th e coun ci l is seven . I n a l l other ca ses it i s

fiv e . Why tha t pa rticular n umber should have been
cho sen I can n ot tell, un less it be du e to that primitive
n umeration upon th e han d which h as left its m ark a l l over

th e world. I n In dia
,
th e custom appears with a pers isten cy

that affords stron g proof of its high an tiquity .

“ Th e

See VVi l l em s
’

s
“ L e Droit Pu blic Rom a i n , p . 25, and th e au thorities

there cited .
’I' P1i n . ,

x ix. , 1 , 2 , 8.

I Grete’s History of Greece, v ol . i i i . , p . 90, n ote.
M . de L av el ey e, D e l a Pr opr i éte,

” p . 1 1 .
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Village Coun cil , says Sir Hen ry Ma in e} “ is alw ays

viewed as a represen tative body
,

an d n ot as a body
possessin g in heren t authority ; an d whatever be its rea l

n um ber
,
i t a lw ays bears a n ame w hich reca lls i ts an cien t

con stitution of Five persons .

”

I n Irelan d , w e read of th e

Cu i cer 'n a F i n e, th e five pledges of th e F i n e or Familia .

D r . Su l l i van i
‘ descr ibes these pers on s as a kin d of Family

Coun ci l composed of fiv e m en ,
w h o regula ted everythin g

con n ected with th e rights an d respon sib i l i ties of th e

family. To this body
,
as th e same wr i ter i suggests , the

Reeve an d Fou r Men of th e old En glish tow n ship cor
respon ded . That i s

,
th e Coun ci l of th e Mzeg became, when

the ca n ton a l elemen t predomin ated , th e represen tatives of

th e tow n ship . We m ay ,
I think

,
detect traces of a similar

n umber i n th e Gen ti le i n stitution s at Rome. It is sa id§
tha t, w hile a father could order th e exposu re of h i s other

daugh ters , h e could n ot expose his eldest daughter or any
son ,

un less the child w ere con demn ed
,
a s m on strous weak

o r exceedingly deformed , by th e judg men t o f five n eigh

bours . Aga in ,
i n th e ceremon y of man cipa tion , th e n umber

of w itn esses
,
exclus ive of officia l person s

,
w as five . Bu t

m an cipa tion w as th e solemn customa ry form by w hich th e
property o f th e Household w as sold . I t seems

,
then ,

n ot

an un reason able guess , a lthough it i s on ly a guess
,
that th e

sale m ay have origin ally taken place before th e Coun cil o f
th e Agn a tes , whose presen ce both a ttes ted th e fact and

expressed thei r con sen t , a t a time w hen tha t con sen t w as
essen tia l to th e tran sfer. Perhaps

, too , a trace of this
cus tom m ay be foun d i n those five good House Fathers who
were w o n t to go from Horace

’

s Sabin e Fa rm l to Va ri a . Th e

V rl l . Com m . ,
p . 123.

1 In troduction to O ’

Cu r ry
'

s Lectu res
, i . , oc i i i .

I ” L , ccv .

Dio n . HaL ,
“ An t . Rom . , 15.

[I Qu inq u e bo n os so li t um Var iam d im i t te re patres .
—Ep. , i . , 14, 3.



1 30 THE CLAN.

passage h as occasion ed am on g th e cri ti cs som e con troversy ;
an d i n th e absen ce of defin i te i n form ation on Ita l ian loca l

s elf - governm en t, I am n ot disposed to give w ay to fan cies.

But some future Horati an comm en tator m ay possibly think
i t worth hi s while to compare th e Pu n chayets an d th e

Owi cer n a. F i n e, an d to exten d his i n quiries t o th e Four
Men an d th e Reeve, those fiv e good House Fathers who
u sed to go to their fo lkmote to represen t their town ship .

I n Greece , too, th e Court of F ive seems n ot to have been
u n kn own . I n th e in scription s sti ll extan t of som e Hellen i c
c ities , th e n umber fiv e frequen tly recurs i n their lega l

b usin ess . Thus i n Petel i a ,
ale
an Hellen ic city of Southern

Ita ly
,
a deed of con veyan ce is a ttested by th e sign atures of

th e chief m agistrates an d of fiv e pr es en t , or citizen s w h o

represen ted foreign comm un ities. Aga in ,
when m uch litiga

tion preva iled i n Cal ym n a
,

'

1
‘ th e people of that city

,
accord

i ng to a practice very u sua l amon g Greek cities
,
sought

judicia l a ssistan ce from w ithout. They obta in ed from th e

people of Iasus th e desired help ; an d an in scri ption records

that th e people of Calym n a hon oured with a crown th e fiv e

judges whom th e people of Iasus h ad sen t them .

We find a lso, i n th e archa ic comm un ity
,
vestiges of an

e laborate organ i zation of i n feri or offices . Every In dian
vi llage con ta in s a n umber of hereditary trades, which seem

to be th e rel ics of such a
‘

system . It is n oteworthy that

there ar e some trades i n these v i llages which a r e n ot heredi

t ary. Th e exception s i n clude those which belon g to com

m erce rather than to trade—“ that is,which in vo lve a supply of
goods from distan t m arkets. These em ploymen ts

,
a lthough

lucrative an d respectable, do n ot appear i to be regarded

a s customary offices , or to con fer any status i n th e com

m un ity. Such
,
for example, i s th e busin ess of th e

Con tem p. Rev . , v ol . xxix . , p . 76.

'i‘ p. 85.

1
‘

Si r H. S . Main e, Village Comm un ities, pp. 1 24- 1 26.
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on e Household to an other, were a lways solemn public acts

requirin g th e con sen t of th e commun ity. We read of th e

ceremon ies with which th e Greek an d th e Roman an d th e

Teuton ic youth were respectively presen ted to their kin s

m en
,
an d received from them a recogn ition of their cla ims .

We kn ow that at Rome adoption took place w ith th e

con sen t of th e Gen tile Parl iamen t ; an d that a t Athen s
,

even i n late tim es
,
every admission to a Clan w as jea lously

scrutin ized by its members . Th e process of aban donmen t
w as similarly guarded . Amon g th e Greeks a m an could make

him sel f i n their express ive lan guage ém ro inr og, but forma l

proceedin gs were n ecessary to effect this object . Th e ol d

German l aw tel ls us that when a m an wished to leave his

pa r en ti l l co, or m seg , h e w as t o go in to th e m a l lu s or place

of public assembly, with four a lder sticks
, an d to break

them in to four pieces an d to throw them in to th e m a l lu s,
’

and make his ren un ciation i n a prescribed form of words ;
an d thereupon his power of tran smittin g an in heritan ce to

his former K i n , or of rece ivin g it from them
,
ceased ; an d

they were n o lon ger l iable for , or en titled to
,
his w er - geld .

I n our own early l aw , traces of a similar custom exist i n

th e process kn own as foris—f am i l i at i on . A son w as sa id to

be foris - f am i l i ated i f h is father a ssign ed him part of his

lan d , an d gave him seisin thereof, an d did this at th e

request, or with th e free con sen t of th e son himsel f
,
who

expressed himself satisfied with such portion . Th e heirs of

th e son could n ot a fterwards cla im an y greater portion of

their gran dfather’s estate . So
,
too, w e read of th e cere

m on ies that atten ded th e expulsion of an offen din g

Gesith . He w as escorted by a guard to th e verge of th e

forest, an d there they watched i n silen ce his departure so

lon g as h e could be distinguished. But when h e had at

“ L ex Salica, s . 63. Can e.,

“ L eg . i i . , 1 07.
'l Reeves, “ Hist. Eng . L aw ,

”
vol . i . , p . 1 10 (first ed .)
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length disappeared, th e w hole body ra ised three times a
loud shout

,
partly perhaps as th e fin al s a le to their former

comrade
,
who w as n ow dead to them , an d pa rt ly, as i t i s

sa id , lest th e fugi t ive might w an der back to th e po in t from
which h e h ad set forth .

“ Some such process,
” says a

learn ed w r i ter
,

i f “ must have been absolutely n ecessa ry i n

every archa ic commun ity. Some circumstan ces must have

been held to j ustify th e expuls ion ,
an d probably some

ceremony m ay have in dicated that th e member of th e
commun i ty w h o rebelled aga i n st the custom w as cast out,
an d h ad become ‘frien dl ess

,

’ ‘flym a
,

’ or exlex .

’

We m ay ,
perhaps

,
obta i n a somew hat clearer n otion of

th e exclus ive chara cter of these o l d Kin s by observi n g th e

a ccoun ts given of th e Sw iss can ton s a t th e presen t day . A
Sw i tzer can n ot move from on e can ton of th e Con federacy

to an o ther
,
as an En gl ishman moves from on e shire or on e

colony to an o ther shire o r an other colony. Each can ton
h as i ts ow n proper ty ,

to wh ich various lucrative in ciden ts
a r e a t ta ched . A tariff of adm i ss i on ‘

l
'

to these advan tages i s

i n each case es tabl ished , an d thus each can ton becomes

a so rt o f jo in t - s tock company. I n th e ca se of married

couples th e ra te o f admiss ion i s con s iderably h igher than i t
i s f o r s in gle pers on s , beca use th e dan ger of thei r in crea s ing
th e div isor o f th e commun a l propert y i s more imm in en t .
Th e cel iba te s mus t obta in pe rm iss ion to m ar ry

,
an d this

perm iss ion i t i s often difficul t to procure .

§ G. The mutua l obl iga tion s tha t preva i led between T he Help
to Clans

clan smen w ere o f th e closes t k i n d . Every clan sman w as m en an d

boun d : to a ss is t an d suppo rt
,
i n a l l h i s di ffi cul ties

,
every flai l

“

o ther clan sman . I t i s ma in ly from la ter tim es
,
when the

“ An c. L aw s o f I re land v o l. i i i . , p. 1 07.

1“ Mr. Dixo n '

s Sw itze rs
,
pp . 74 - 80.

I Niebuh r, “ Rom . Hist , vo l . i . , p . 3 15.
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clan w as com prised within th e State, that w e deri ve our

kn owledge of these kin dred duties. It appears “ that, i f a

m an were con demn ed to pay a fin e
,
or if h e in curred expen se

i n an y public office, or if h e were taken i n w ar , his kin smen

ought to con tribute to his n eeds . If h e were accused,
they atten ded i n court to ma in ta in his cause. If h e were

wron ged, they helped him to procure redress . No clan sman
w as competen t to give eviden ce aga in st an other. If a

clan sman were advan ced to hon our
,
his whole clan , or at

least that portion of it w hich w as m ore directly con n ected

with him
,
shared i n his advan cemen t . If h ewere pun ished ,

th e pen a lty exten ded to a l l that belon ged to him . Thus ,
i n th e old En glish poem ,

certa in warriors ar e

described as havin g deserted their prin ce i n th e time of

trouble. Th e pun ishmen t w hich his successor aw ards t o

them is n ot that they, in dividua lly, but that th e who le
m eegsceaf t , or n ear kin dred

,
of each of them should be

deprived of their folk - right . It is probable that
,
i n ou r

day ,
it w as th e appl ication of this prin ciple of root an d

bran ch pun ishmen t that furn ishes th e true explan ation of

those massacres , i n th e form of publ ic execution s, which th e
Chin ese Governmen t perpetrated un der th e superin ten den ce

of Commission er Yeh .

Even still
,
where th e Clan society survives , this essen tia l

in ciden t survives with it. “ I have
,

” writes Dr. Faucheri
“ been witn ess (i n th e Governmen t of Moscow,

i n th e

summer of 1 867)to th e fact that a who le village, which h ad

been destroyed by on e of th e n umerous conflagrat i on s of

that year
,
an d which h ad lost everythin g—w hose i n h ab i

tan ts , besides n ot feel in g at case where they were, resolved

to return to th e mother village of their village
,
situated

See “ L a Cité An tiqu e, p . 1 1 8.

1
' Kem ble , Saxon s in Eng . , v ol . i . , p . 235.

i Cobden Clu b Essays, System s of Lan d Ten u res , p . 355.

(Th e passage i s qu oted w i th ou t gr am m ati cal al ter ati on .)
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State had withdraw n from private han ds th e execution of

th e ven gean ce, i t was th e duty of th e clan ale to put th e law

i n m otion aga in st th e offen der. When com pen sation w as

made for homicide, it w as to th e K i n of th e slaughtered m an

that the m on ey w as pa id an d it w as upon th e K i n of th e

wron g- deer that, e ither who lly or i n part
,
th e burthen of

m akin g that compen sation fel l . Nor w as i t amon g m en of

th e Aryan race exclusively tha t this rule a s to homicide

preva i led . N0 rule i n th e an cien t world w as more rigorous,
or m ore widely spread . Non e occupies a larger space i n

lega l history. But th e question of th e blood feud

importan t an d in terestin g though it be - is on ly in ciden tal

to m y presen t un dertakin g.

7. Much h as been written con cern in g th e origin of th e

clan
,
an d various theories on th e subject have been proposed .

Tw o on ly of these require our presen t n otice. Som e

writers have thought that th e gen s , a t least as it existed at

Athen s an d at Rome
,
w as a merely artificia l association

,
th e

work of some forgotten legislator
,
un ited by th e t i e of a

fictitious con san guin ity. Others have regarded it as th e

aggregation ,
whether spon tan eous or a rtificia l

,
of severa l

origin al ly in depen den t Househo lds . I do n ot propose to

en ter at an y len gth in to these con troversies . As to th e
former theory, it is n eedl ess to resort to a mere un supported

hypothesis, w hich hardly
,
if at a l l

,
accoun ts f or th e

phen omen on , when w e have a new . cau se. that a ff ords a

simple an d complete explan ation . That in stitution can n ot

have been th e work of an y particular legislator, which w as

as gen era l amon g th e Ar yan s as is th e verba l root by w hich
its mean in g w as expressed. Th e k i n w as n ot a fictitiou s

but a rea l relation ship . Its members thought so them selves
,

Can on Raw lin son ’
s Herodotu s, vol . i i i . p . 308 Mu l l er

’

s Dorian s,
vol . i i . , p . 234.
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an d acted upon that Op in ion . Th e word itself , or i ts

equiva len t , implies com m rm i ty of blood. Th e k in smen
,
as

w e have a lready seen
, her e a common n ame

,
an d that n ame

w as a patronymic . They h ad a common worship of a

common Eponym
,
they held their lan d i n common ,

they h ad

reciproca l rights of tutelage and of in heritan ce. For th e

propos ition that the ir rela tionship w as merely imagin ary
,

there i s abso lutely n o proof. It seems to rest partly upon

a miscon ception of early relationship , an d partly upon a

con sequen t m iscon struction o f certa in passages i n Greek and

Roman authors . Archa ic m en did n ot
,
as w e do

,
un ders tan d

descen t i n th e l ight of a purely phys ica l fact. There is n o

doubt that w ith them th e k in both in cluded person s w hom
w e should regard as stran gers

,
an d excluded person s whom

w e shou ld regard as ou r n earest rela t ives . This result
,

which i s equa lly an d even more con spicuously true of th e

Household
,
w as produced by th e tw o w el l - kn ow n prin ciples

,

agn ation an d a dopt ion . Th e inf eren ce i s
,
n ot that th e k i n

w as an artificia l combin ation ,
but that i t w as foun ded on a

pri n ciple differen t from that w i th w hich w e a r e familiar.

An cien t kin ship
,
i n short

,
cons is ted n o t i n commun ity of

blood , but, as Plato‘ expressly tells u s
,
i n commun ity of

w orsh ip .

The o ther theory to w hich I have a lluded
,
rela tes n ot to

th e mo tives w hich l ed to th e a ssocia tion o f kin smen
,
but to

t h e actua l s tructure o f th e in s ti tution . This theory ho lds

tha t the clan o r k i n w a s an aggrega tion o f in depen den t

Househo lds . I t supposes tha t so many separa te House
ho lds combin ed to fo rm a k i n ; tha t so many kin s con rb i n ed
to form a tribe ; tha t so many tribes combin ed to form
a S ta te . There i s a regulari ty i n this theory tha t ren ders i t
a t fir s t s ight agreeable

,
a nd i t i s n o t w i thout s ome amoun t

Law s
,

v . , 723.
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of plausibil ity. But it is essen tially misleading. It r e

sembles th e famous doctrin e of th e socia l compact, an d i t

is open to similar objection s. It w as probably suggested
by th e supposed relation of th e gen tes an d th e familiae at

Rome, a lthough it i s readily refuted by th e ordin ary facts
of Roman history. Th e Roman gen tes w ere older than th e

familiae th e latter were m erely bran ches of their respective

paren t stocks . Therewere man y familiae of th e Cl au di i an d

of th e Cor n el i i ; but there were Clau di i an d Cor n el i i before

an y of those familiae came in to existen ce. On th e other han d,
there w ere gen tes— such as th e Man l i i an d th e Mari i , w h o

n ever seem to have bran ched in to an y familiae. Thus
,
there

were gen tes before there w ere familiae
,
an d even after familiae

were kn own there w ere gen tes without familiae. Th e clan

separated in to Households
,
but th e separate households did

n ot , by an y volun tary association
,
form a clan .

That, a lso
,
i s an erron eous represen tation of th e true

theory of th e gen s
,
which describes * th e gen s as merely

th e patriarcha l family i n a state of decay. Except so f ar
as decay is in ciden ta l to grow th

,
there is n o decay i n this

case. Th e gen s is th e patriarcha l family
,
i n a state n ot of

decay
,
but of developmen t. It arises from th e n atura l

grow th of such a family. It reproduces many such families.

There is , in deed, chan ge ; but th e chan ge is n ot that of death

an d decay
,
but of l ife an d expan sion . From th e simple

homogen eous Household ar e evolved n umerous distin ct an d

related Households
,
w hich

,
i n th e aggregate

,
form a whole,

an d that whole is th e gen s .

Most of th e con troversies relatin g to th e gen s have

assumed that th e gen s w as of on e kin d on ly. As usua lly
happen s w here such an assumption is erron eously made,
there is much truth on both sides of th e question . These

Mr . Hu n ter’s “ Rom an L aw , p . 658.
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Thus
,
whatever m ay be th e rate of this developm en t, a homo

g en eou s body, after atta in in g a certa in bulk, spon tan eously

divides
,
as w e m ight expect

,
in to severa l s imilar bodies , an d

amon g these cogn ate bodies a relation exists. Th e aggregate

o f these related bodies is ca lled th e k i n
,
or clan . That such

a body, distin ct from th e Household
,
an d y et in cludin g it,

an d s imilarly organ ized
,
did actua l ly exist

,
is n ot a matter

of dispute. Th e difficulty is to accoun t for i ts existen ce,
n ot to prove it. I hope to be able

,
i n a subsequen t chapter,

to show th e poin t at which archa ic custom drew th e l in e,
an d th e reason

,
as foun ded i n th e old rel igion ,

why it

should be so drawn . But
,
given a body like th e Household,

held together by its domestic religion , th e production of a

l arger body s imilarly un ited follows from th e kn own laws

o f evolution . Th e an ticipated operation of these law s is

verified by th e existen ce
,
i n a l l th e Aryan n ation s

,
of such

a body as that w hich w e were prepared to expect. Or if

w e accept th e clan as a fact
,
w e can accoun t f or its existen ce

by show in g that it proceeds n atura lly from an in stitution

which—at least i n ou r presen t state of kn owledge—w e

must a ccept as an ultimate fact i n th e history of th ese

n ation s . I n either aspect of th e question , i t fol lows that

th e clan must be regarded as th e n atura l developmen t of the

Household.

Man y circumstan ces ten d to support this proposition .

Th e clan w as an origin al in stitution comm on to a l l th e

Aryan races . Its rights an d duties, as they sur vived i n

those later times when w e ar e best acqua in ted with i t , were
a developmen t of th e rights an d duties of agn ation—that

is
,
of th e Household related i n th e ma le l in e. We m ay ,

therefore, reason ably in fer that agn ation w as th e prin ciple

upon which th e clan w as foun ded. Its structur e an d its

f un ction s, too , pr e - suppose an d depen d upon that Lares
w orship which

,
as w e have seen

,
w as th e corn er - ston e of th e
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Hous ehold . Aga in
,
a fam i l ia

,
a s such

,

‘ h ad n o specia l

sacr a . I ts worship w as in cluded i n that of th e gen s.

There w as
,
in deed

,
a di ff eren ce i n th e form of th e offerin g

to th e n earer and to th e remoter an cestors ; but this
di ff eren ce w as a part of a common ritual , an d did n ot

am oun t to a distin ct operation . There w as n othin g between
th e w orship of th e Househo ld an d th e w orship of th e gen s .

Fur ther
,
w hen w e examin e th e defin ition s of th e gen s

w hich th e early Roman lawy ers have left to u s
,
they

furn ish stron g con firmation of these v iews . Accordin g to
Ci cer o ,

'

l
' th e Pon tiff Sezev o l a

,
i n discus sin g th e learn ing of

inheri tan ce
,
defin ed i n eff ect Gen tiles ’ to mean those free

born persons w h o bore a common n ame
,
w h o h ad n ot i n

their pedigree an y serv i le ta in t, an d w h o h ad n ot themselves
in curred an y lega l chan ge affectin g their person al con dition .

Th e force of these limita tion s w i l l become more apparen t as

w e proceed . It i s n ow suffi cien t to observe that they w ere

mean t to cut dow n a too gen era l proposi tion . All kin smen
bo re th e same n ame ; but a l l w h o bore th e same n ame w ere

n ot n ecessarily kin smen—o r
,
a t leas t , h ad n ot th e jn r a

Gen ti l i ti a ,
w ith w hich th e Pon tiff w as then con cern ed . It

w as n ecess ary to except —fir s t , th e cl ien ts o r o ther depen
den ts

,
a l l o f w hom bore th e n ame of th e clan ; secon d , those

m embers o f th e clan w h o w ere n ot
“ perf ect i n thei r

gen era tion s ; thirdly, those w h o h ad left th e clan ,
or

otherw i se un dergon e those changes o f status tha t th e Roman
law grouped together under th e ti tle

“ D em i n a f i o C
'

rtp i f i s .

"

But th e common n ame
,
as other Roman wri ters }: express ly

admit, implied an d recogn ized a common descen t
,
that i s

according to th e rules w hich i n thos e days regulated descen t.

See Sm i th’s “ D i et . An t . , s . r . m ore .

1 T op. ,
v i . , 29. See Niebuhr, v o l . i . , p . 321 .

I
“ Gen t rl i s d i c i tu r ct ex cedem gon e r e o rt u s , ct i s qu i sim ili n om in e

appe l la tur , a t a i t Gin eina .

"—Pa u lus D i a conus
,
p . 94. See a lso Va rro

,

D e Lin g . La t ,

"

v i i i. , 2.
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That n am e w as a lways a patron ym ic. It n ever w as

suggestive of loca l origin or of politica l con trivan ce. But it

i n pla in an d un ambiguous terms declared that those w h o

bore it were th e children
,
or if h e were then a l ive would

be i n th e m an u s, of th e pa ter f am i l i as , whether actua l or

adoptive
,
whom th e clan adored as its foun der.

This resemblan ce of th e Household to th e clan suggests
i tself even to th e con temporary observer of Slavon ic l i fe.

Th e peasan t family of th e old type,
” says Mr . Wal l acef

"

is a kin d of primitive association i n which th e members

have n early a l l thin gs i n common . Th e village m ay be

roughly described as a primitive association on a large

sca le.

” Mr. Wa llace proceeds to show th e po in ts of resem

blan ce an d of differen ce between th e tw o in stitution s . I n

both there i s a prin cipa l person age
,
w h o is th e ruler within

an d th e represen tative without. I n both th e authority of

this ruler is l imi ted ; i n th e on e case by th e adult members
of th e Hous ehold

,
i n th e other by th e heads of Households

i n both there is comm un i ty of property : i n both there is

common respon sibil ity. I n both protection is given
,
i n case

of in solven cy
,
by a rule correspon ding to th e wa in age of our

old law
,
by which th e house an d implemen ts

,
i n th e on e case

,

an d th e lan d i n th e other
,
ar e exem pted from seizure. On

th e other han d
,
th e commun e is m uch larger an d th e

r elation is less close. Th e partn ership, too, i n th e House
ho ld exten ds to every kin d of ga in

,
while i n th e commun e

th e Households farm separately
,
an d pay in to th e

'

common

treasu ry a certa in fixed sum .

Ru ssia, ” v ol . i . , p. 1 83.
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of m en
, large or sm a l l, i n whom there existed a feel in g of

presen t un ion , traced back that un ion to some common

ini tia l progen itor
,
that progen itor being either th e comm on

god whom they worshipped, or some semi - divin e person

closely a l lied to him .

”

Th e same rem arks ar e equa lly applicable to th e Roman s.
Am on g them th e sen ior House Spirit appears very con

spi cu ou sly as L ar Familiari s . ” It is n oteworthy
,
too

,
that

th e Roman writers rarely u se , i n referen ce to an in dividua l

Household
,
th e plura l Lares

,
but u sua lly speak of th e L ar as

if h e were a sin gle person . I n In dia
,
at this day , the

members of th e gen ealogic clan s ar e a lways careful to refer

their position to their Epon ym ,
an d speak of him wi th a

certitude that
, as Mr. Lya ll obser v es

,
would impress

Ni ebuh r .

” fie “ It does n ot follow ,

” says th e same a cute

obser v er ,
'

l
' “ because a tribe cla ims its descen t from a god,

that th e div in e foun der is a person age en tirely mythica l
,
as

certa in comparative myt hologers do va in ly imagin e. He i s

quite as l ikely to be a rea l hero deified, f or th e foun der of at

least on e Rajput State
,
w h o is as au th en t i c as an y historic

person age can be i n In dia ,
is freely w orshipped by his clan

to this day .

” It is sti ll a fun damen tal article of bel ief3: with

every Russian peasan t that every family must have a House
Spirit

,
an d that that spirit is th e foun der of th e family.

Th e Persian s§ derived their three orders of priests
,
an d

w arriors
,
an d husban dmen from th e three son s of Zara

th r u s tr a
,
j ust as th e N or sem en Hderived their threeclasses

of society from Thra ll
,
Karl

,
an d Jarl , th e three son s of

Heimdall . It m ay ,
in deed, be sa i d i l gen era lly that th e

“ Fort. N o . 1 21 , N .S. , p . 100.

1
“ Ed . cxliv. , p. 1 83.

I Mr. Ralston , Son gs of Ru ssia, p . 1 26.

Spiegel’s “ Avesta , ” by Bleeck, v ol . i i i . , p . 92.

[I Mallet’s “ North. p . 366.

‘
ll Niebuhr ’s “ Hist. Rom e, v ol . i . , p . 1 3.
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n ames of coun tr ies an d of settled districts a r e derived from
those of their inhab itan ts

,
an d tha t th e n ames " of these

inhabi tan ts a r e a lw ays patronymics . Mr. K em bl e '

l
’

en u

m erates n ames of places i n Englan d that ar e e ither
patronymics or directly formed from pa tron ymics , an d every

patronymic implies an Epon ym . So w e a r e told that th e
Picts ca lled themselves Cru i th n each , an d tha t the ir Eponym
w as Cr u i th n e. Of th e Gael ic clan s an d their Epony ms I
have a lready spoken . I n short

,
wherever there w as a clan

there w as an Eponym
,
or f orm der , whether rea l or legen dary,

of that clan .

To this origin a l chief or gen arch
,
th e n earest i n blood w as

th e n atura l successor. This n earest pers on w as gen era l ly th e

eldes t son of th e eldest bran ch . D isputes
,
in deed , lon g

preva i led as to th e course which should be pursued w hen th e
eldes t son pr e

- deceased h i s father, but left a son surviv in g
him . I n such circumstan ces

,
i t w as doubtful w hether th e son

o f th e deceased elder brother or th e l iv in g youn ger brother
w as n earer to th e Eponym . I n Germany this perplexin g

ques tion w as
,
i n th e l oth cen tury

,
i n th e reign o f O tho I .

,

deter min ed ;
“

i n ter g l ca l i a tor es ,

” that i s
,
by th e con clusive

m ethod o f tria l by battle. I n pol itica l a ffa i rs
,
how ever,

such a decis io n i s n ot often accepted as fin al . Even i n ou r

ow n h is to ry ,
the Wa rs o f th e Roses a ttes t th e fiercen ess o f

th e qua rrels betw een th e represen ta tives o f th e elder an d o f

th e younger gen era tion . Ye t , i n tha t struggle
, an d even

tw o cen tu r ies a fterw ards , a t th e time o f the Revolution
,
n o

pe rso n w ished to go o u t o f the roya l l in e . Fo r
,
i n a large

commun i ty ,
the dispute w as n o t

,
a s i n matters o f private

righ t, betw een indiv idua ls
,
but be tw een corpora te Hous e

ho lds ,
o r even betw een clan s . Li ttle regard w a s pa id i n

Kem ble , Saxo n s I n England , vo l . i . , p. 6 1 .
1 l b. , Appendix A .

I G rim m '

s Deu tsche Rechts p. 471 .
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t im es of difficulty to th e rights of th e elder or th e rights of

th e youn ger. It w as n ot th e i n terest of th e in dividua l for

which m en were solicitou s they sought th e assur an ce that

a m an of th e foun der
’s blood sat i n that foun der’s seat. If

on ly th e fou n der
’s k i n w as represen ted

,
it w as l ittle matter

what particular member of that k i n w as th e represen tative.

Thus a l l th e diff iculties about succession ar e easi ly expla in ed

when it is un derstood that th e stan dard w as proximity to

th e Epon ym ; an d that proximity w as usua lly satisfied by a

referen ce to th e corporate House or k i n ,
an d n ot to th e

i n dividua l heir.

I n th e same l in e, however, there m ay be man y Epon yms .
When

,
from an y cause, a m an breaks away from his ow n

c lan
,
an d makes a fresh start elsewhere

,
if h e distin guish

h imself i n an y con spicuous w ay ,
h e forms

,
as it were, a n ew

po in t of departure, an d foun ds a n ew clan of his ow n . L ike
Napoleon

,
h e i s his ow n an cestor. Thus , Battos , of Kyr ene,

b elonged to th e Min yan family of th e Euph em i dae.

* That

is
,
h e w as descen ded from th e Eponym , Euphemus , on e

o f th e Ar gon auts w h o belon ged to th e great cl an of th e

M in yae. Here w e fin d tw o n ew Epon yms . Th e origin a l

Eponym w as Minyas, or, perhaps , Men u— th e Adam
,
if I

m ay so speak of th e Aryan s . Euphemus foun ded a clan

am on g his k l n sm en ; an d
,
man y gen eration s after him ,

Battos succeeded i n repeatin g th e process . But th e kin gs

o f Kyr en ewere a lways ' kn own as Bat t i adae
,
an d

,
except on

specia l occasion s, would n ot be ca lled Euph em i ds , much less

Minyae. So
,
too

,
Al exan der th e Great traced his descen t to

Per di k k as
,
w h o cl a im ed '

l
‘ to be a Tem en i d from Argos an d

t h e Tem en i dae w ere a bran ch of th e Her ak l ei dae. Had

Alexan der foun ded a dyn asty, h e would probably have
becom e i n his turn a great Epon ym an d th e Her ak l ei ds

,

Herodotu s, i v . , 1 50.

1 b. ,
viii . , 1 37.
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than those which ou r modern n otion s assign to kin ship , it,
i n on e respect, exceeded those l imits. An adopted son w as

,

for a l l purposes , deemed to have been n atura lly born i n th e

Household that h e en tered. Con sequen tly
,
an adopted son

,

a lthough w e shou l d n ot regard him even as a cogn ate, w as

a lways con sidered as an agn ate of his n ew family.

It i s easy to a ccumulate eviden ce to show th e preva len ce

of agn ation amon g th e n ation s of th e Ar yan race. Although ,
at a later period of th e history of each of these n ation s

,
th e

m ore l ibera l prin ciple of cogn ation h as been establ ished , y et ,
i n th e earl ier stages of their developmen t, agn ation w as

un iversa l . Everywhere w e fin d th e descen t from a common

male an cestor , th e succession of males , th e exclus ion — some

times absolute, sometimes relative— of fema les from th e

in heritan ce. It is remarkable that
,
i n th e folk - l or eale of a l l

th e Aryan n ations ,
th e House Spirit is a lw ays masculin e.

I n th e immen se assemblage of spirits that
,
i n th e imagin a

t ion of a r ch a i c m en , peopled earth an d sea an d sky
,
th e

division of th e sexes i s usual ly observed . But it w as n ot so

with th e House an d its precin ct . We read of Oreads
,
an d

Dryads
,
an d Na iads

,
besides th e gods an d th e goddesses of

Olympos ; but w e n ever hear of an O i k ad. It w as to his

father
’s spirit, an d n ot to h i s mother’s

,
that th e Aryan m an

offered sacrifice. It w as his father’s spirit
,
n ot his mother

’s
,

that ruled over th e Household ; j ust as , i n l ife, i t w as his
father

,
an d n ot his mother, that w as that Household’s

ackn ow ledged head . We read
,
too

,
of disputes as to

succession between th e son s of deceased elder brothers an d

their patern a l un cles ; but w e n ever hear of such disputes

w here th e patern a l aun t or th e matern al un cle is a party.

Even where daughters ar e admitted to th e succession
,
there

i s a ton e of apo logy for what is clearly an in n ovation , or th e

Grim m , Deu tsche vol . p . 467.
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compromise of a marriage with th e n ext agn ate is requir ed .

I n Hin du l aw ,

” says Sir Henr y Ma in e
,

* “

w hich i s satu

rated w ith th e primit ive n otion of family depen den cy
,

kin ship i s en tirely agn a tic and I am in f ormed tha t
,
i n

H in du gen ea logies
,
th e n ames of women ar e gen era lly

omitted a ltogether. ” At Athen s , D em osth en es i
‘ cites th e l aw

,

w hich prov ides that
,
i n case of in tes tacy an d fa i lure of issue ,

th e property sha l l go—fi r st
,
to th e father

’

s n ext of k i n ,
as fa r

as th e children of cous in s
,

“

an d males
,
an d th e children

of ma les sha ll have preferen ce if they a r e from th e same

an cestors , even though i n degree farther removed.

” Secon d ,
fa il in g th e patern a l rela t ives

,
th e mother’s n ext of k i n to th e

same l imit succeeds . F in a l ly
,
fa il i n g both these

,
th e succes

s ion goes to th e clan smen of th e father.

For th e Roman law ,
i t i s en ough to cite th e words of th e

Tw elve Tables , “ Si in tes ta to moritu r cui suus heres n ec

esci t adgn a tu s proxima s familiam h abeto .

”

So , too ,
amon g

th e Teuton s
,: th e w ords o f th e Sa l ic law m ay be taken as

repres en t ing that o f a l l th e o ther n ation s , “

D e terra Sa l ica

n ulla po r t io h er edi ta t i s m u l i er i v en i a t .

” It i s n o tew orthy
tha t

,
i n Germany proper

,
this res trict ion appl ied on ly to th e

a lod
,

o r he r edi tary property. I n a l l other kin ds o f

property
,
th e daughters inherited w ith th e sons

,
share and

share a l ike . Amo ng th e No r s emen ,
how ever

,
even this

relaxation from th e rigour o f th e o ld rule foun d n o favour.
I n Sca n din av ia a n d

,
a s i t seems

,
i n o ld Fries lan d th e

un iver sa l maxim w a s
,
w i thou t a n y qua l i fi ca tion Th e

m an goes to th e i n heri tan ce ; th e w oman from i t. ” I n th e

Slavon ic house commun it ies o f the presen t th e

w oma n i s a lw ay s un der w ard , a n d i s en ti tled
,
n o t to the

An cien t L aw ,
p . 150 .

't Aga i ns t Ma k a rta to s .

I Se e Can c i an i ,
“ L og . Ba rb i i i . , 50. Grim m ,

“ Deu tsche Rechts
Al t . , pp . 407, 472.

M . de La ve ley e , De la Pr opr i é te, p . 24.
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i n heritan ce
,
but to receive a dower. So it w as a lso with

the Keltic n ation s . Th e Welsh l aw s ’lé declare that “

a

woman is n ot to have patrimon y.

” We meet with similar

provis ion s i n th e Br eh on
‘

l
' laws. It is n ot y et fifty years

sin ce th e last trace of this ven erable prin ciple, that rule of

in heritan ce w hich excluded th e half—blood, w as removed

from th e l aw of En glan d. Or i gi n a l l y i this rul e, as it w as

kn ow n i n Norman dy, w as l imited to th e case of uterin e

brothers . But by a subsequen t mistaken exten sion ,
at a

time when th e reason on which it rested h ad been
forgotten ,

i t w as applied to al l ha lf - brothers, w ithout

distin ction ; an d philosophic lawyers racked their bra in s f or
reason s to vin dicate th e w isdom of a rul e of which history

a lon e furn ished th e true explan ation .

3 . Th e un iversa l ity of agn ation amon g th e Ar yan
n ation s h as n ot been un disputed. Certa in facts have been
supposed to con tradict th is rule, or at least to in dicate an

earlier an d a differen t state of society. Of these facts, th e

most n oteworthy is th e case of th e Picts . Caesar§ describes
a system of polyan dry

,
gen era lly amon g brothers , as existin g

amon g th e in lan d tribes of Brita in . A later historian ,
D io

,

attributes a s imilar custom to th e Ca ledon ian s an d Maeatae,

that is
,
th e Picts of Scotlan d. Bede“tells us that th e Picts

of his day were accustomed
,
i n cases of doubt, to elect their

kin g from th e female l in e of th e roya l house, an d n ot from

th e male l in e . Other an cien t authors a lso n otice this Pictish

right of succession on th e fema le side. I n th e l ist, too, of

th e Pictish kin gs
,
brothers

,
son s of th e same father, often

“ An c. Law s of Wales , ” v ol . i . , p. 1 75.

'l‘
“ An c . Law s o f Irelan d, ” v ol . i i i ., p . cxiv. O

’

Cu r r y
’

s Lectu res,
v ol . i . , p . clxx . v ol . i i i . , p. 1 83.

I See Si r H . S . Main e, “ An cien t L aw , p . 1 51 .

“ D e Bel . Ga l . , v . , 14.

“ Hist. b . i . , c. 1 .
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f ather, or, at a l l even ts, that i n matters of succession th e

matern al l in e w as preferr ed to th e patern a l l in e. If
,
then

,

Mr. McL en n an
’

s con ten tion * be true—w hich
,
how ever

,
I by

n o mean s admit—that th e kin ship of th e Eumen ides is

later than th e kin ship of th e Il iad, this fact does n ot even

ten d to prove th e existen ce i n early Greece of uterin e

succession . It woul d be, in deed, a very remarkable fact, if

Mr. McL en n an could prove that th e blood feud i n th e time

of Hom er
'

f
‘

exten ded to relatives on th e fema le side. But

even if it did so exten d
,
w e kn ow that it a lso in cluded th e

agn ates . If th e un iversa l ity of such an exten sion coul d

be establ ished, it might a ffect our views as t o th e relative

priority of agn ation an d of cogn ation
,
but it would n ot

prove that cogn ation w as a developmen t of a polyan drous

system . Al though
,
i n theory at least

,
uterin e succession

does n ot n ecessarily depen d upon polyan dr y
,
it i s certa in

that n either agn ation n or cogn ation can exist without

m arriage. Marriage
,
in deed

,
is of itself in suffi cien t to

a ccoun t f or agn ation ,
an d th e explan ation of that phen o

men on must be sought i n th e worship of th e House Spir it .
Accordin g to th e prin ciples of that rel igion

,
kin ship w as

established, n ot n ecessarily between th e descen den ts of th e

same couple, but between on e sex of such descen den ts,
actua l or con structive

,
traced through person s of that same

4“ Fort . Rev . , i v . , 580.

1 T l epol em os , a Her ak l e i d ,
'

k i l l ed h i s m oth er’s brother
, L i k ym n i os, an d

w as, con sequ en tly, obliged (I L , i i . , 665)t o fly, “ f or th e other son s and
gran dson s of th e m ighty Herakles thr eaten ed h im .

”
I t i s n ot easy at

first t o see what con cern th e Her ak l ei dae h ad w ith a m ere con n ection by
m arriage. Bu t as th e Her ak l ei dae w ere a separate people , they w ou ld have
m arried am on g them selves, bu t i n diff eren t clan s . L i k ym n i os , therefore,
w ou ld h ave been a Her ak l ei d

, an d h i s aven gers of blood w ou ld, o f cou rse,
have been i ne'eg {n un / o i r e Mr . M cL en n an describes
L i k ym n i os as th e brother (rather, th e ill egitim ate brother) of Al km en e,

th e m other of Herakles . Bu t this statem en t rests on th e au thority of

later w riters. Hom er does n ot m ake i t .
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sex. But this religion
,
i n w hich marriage formed on e of

i ts most import an t rites
,
w as

,
as w e have seen , of th e very

essen ce of archa ic Aryan society. I t i s , therefore, diff i cult
to admi t

,
un less i n some exception a l circu ms tan ces , th e

exi s ten ce amon g an y Aryan popul ation of a con tradictory
system .

So far as my presen t in quiry i s con cern ed , it i s of l ittle
momen t w hether at some remote time th e progen itors of th e
Aryan s w ere

,
or w ere n ot

,
polyan drous . It is w ith th e

Aryan s thems elves , as they a r e actua lly kn ow n to u s
, that I

have to dea l . \Vi th i n th e time of w h ich an y record of them
exists

,
they have been mon ogamous . Mar riage w as an

in s ti tution o f th e race before i ts dispers ion . It is a t that

po i n t
,
at th e clan l ife on th e banks of th e Oxus , as compara

tive philo logy revea ls i t to us , that I pause. What m ay

have been th e prev ious history of th e race I can n ot tell .
Some his tory doubtles s there w as

,
bu t w e have a t presen t

n o certa in mean s of tracin g it. For my purpose, therefore ,
I m ay accept ma rriage

,
an d recogn ized patern i ty

,
an d descen t

through fa thers
,
as ultima te facts . Al l tha t I have here

w r i tten might w el l s tan d
,
a lthough a t some distan t time our

in s ti tution s w ere i n a much low er s ta te o f developmen t than
tha t w hich I ha ve assumed . \Ve a r e n o t absolved from
the n ecess i ty o f th e s tudy o f both th e body a n d th e min d

o f th e Arya n m a n because h i s ultima te progen itor m ay

have been a n A scidia n ; a n d w e mus t trace th e history of

Ary a n in s ti tut ion s , even though th ey m ay have origin ated

i n Ascidian habits . I do n o t des ire to en ter in to an y

con tro ve rsy o n th e subj ect o f primi tive marri age . Yet
,
I

w il l say tha t w e ou gh t n o t , w i thout very con clus ive proof, to
accept a hypo thes is tha t agn a tion i s m er e ly a dev e lopm en t

o f po ly a ndry . l ven ture to th ink tha t
,
beyo n d some i n gen i

o u s co nj ectures ,
n o eviden ce h as o n th is subject been h i therto

adduced ; a nd tha t the di fferen ce betw een th e tw o sys tems ,
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th e on e arisin g from mon ogamy
,
an d th e other from

polyan dr y, is fun damen ta l . I m ay add that this hypothesis

merely assumes that kin ship through th e mother gave rise

to
,
or at least preceded, kin ship through th e father ; but it

does n ot expla in w h y kin ship through th e father w as l imited

to ma les , or why this l imited form preceded in stead of

follow in g th e more gen era l form un der which daughters

were first admitted i n th e absen ce of son s, an d ultimately
admitted u pon an equa l footin g. But these question s ar e,

as w e sha l l presen tly see
,
an swered by th e theory of House

worship .

When w e examin e th e proofs upon w hich w e ar e required

t o bel ieve i n Aryan polyan dry , there appears l ittle reason to
a lter th e con clus ion to wh ich gen era l reason in g h as l ed us .
Sma ll rel ian ce can be placed upon th e practice of a coun try

so exception a l as Sparta
, even if th e eviden ce for that

practice w ere wholly free from doubt . Th e passages from

th e In dian w ritin gs
,
i n some in stan ces at least, cen sure th e

a cts i n question as a scan da lous breach of publ ic mora l ity.

Those passages i n Men u that relate to th e duty of th e

childl ess husban d’s brother , depen d, as w e sha ll presen tly

see
,
upon a wholly differen t prin ciple. There rema in s , then ,

on ly th e case of th e Picts . So doubtful a case will scarcely

be supposed to be suffi cien t to con tradict th e un an imous

testimon y of an cien t writers
,
an d th e still stron ger

,
though

silen t , w itn ess of n ation a l customs an d in stitution s . It m ay

have been that
,
as Mr. Sken e supposes , Caesar an d D i o were

mistaken or misin formed. It m ay have been that Caesar
’s

in formation applied to some aborigin a l tribes , an d n ot t o

Kelts . Certa in ly Tacitus kn ew n othin g of th e custom

which Caesar described
,
an d th e eviden ce as to th e succession

does n ot go beyon d th e case of th e roya l family. Even if
w e admit th e facts

,
it is reason able to suppose that

,
i n a l l

th e cases , whether i n Sparta ,
or i n In dia

,
or i n Bri ta in

,
loca l
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prin ciple of exogamy. It can n ot be supposed that, i n an y
W O 0Aryan Household, so i mportan t a dut as th e select i on of

th e mother of th e future House Fa ther would be left to

m other side
,
marked th e l imits of h i s

every m an shoul d take h i s w i fe from some cogn ate clan .

mam
t ake place within th e people . No marriage must take place
wi thin th e k i n.

"

As
I

to
—I

tIiETarger div ision ,
en dogamy w as

th e rule ; as to th e smal ler div is ion
,
exogamy preva i led .

To th e rule of endpgam y_ a_r_i _eg ep tign fl

w as fl ade i n f ay qu r

those commun ities between w hich an a ll ian ce w as)

a woman w h o bore his n ame.

I n In dia
,

* it is a un iversa l l aw that n o legitimate marriage
can take place betw een members of tw o en tirely differen t

castes or tribes . Men u
,
i n a passage I have a lready ci tedj

‘

in dicates th e reason of this rule. It is th e duty of th e

wife to prepare th e proper sacrifices an d oblation s , but
n either gods n or Man es w i ll eat offerin gs that have been
defi led by a stran ger’s han d . At Athen s

,
th e l aw

,
a t least

i n its later history
,
w as equal ly imperative. Those on ly

w ere Ath en i an sj.
r
w h o were born from tw o Athen ian s . If an

a l ien l ived as a husban d with an Athen ian woman ,
h e w as

Mr . Lyall , “ Fort. Rev . , N o . 1 21 , N . S. , p. 1 01 .

"I
“ Sup r a , p . 87.

I Plu tarch, Perikles . Becker’s Ch ar i cl es,
” p . 477.
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l iable to be sold as a slave
,
an d to have h is property con

fiscated.

* If an Athen ian l ived with a foreign woman
,
sh e

w as l iable to th e l ike proceedin gs
,
an d h e to a pen a lty of a

thou san d drachmae. Th e person ,
too, who gives a foreign

w oman i n marriage to an Athen ian , represen tin g h er a s

belon gin g to himsel f, w as l iable to disfran chisemen t an d th e
con fiscation of his property . At Rome th e capacity f or civil
m ar r i age

'

f
'

w as restricted to e ither a Roman citizen or a Latin
or foreign w oman who h ad received th e ju g con n u bi i .

Taci tu s i observes that th e German s absta in ed from marriages
wi th foreign n ation s . Other authorities have in ciden ta lly
n oticed th e same practice am on g th e Goths an d th e Saxon s .

Nor i s th e prej udice, amongst ourselves , aga in st a foreign

marriage so long extin ct that w e can have much d i fficulty

i n comprehen din g this restriction . Th e proof of th e rule as

t o exogamy“ is m ore diffi cult . Th e words of Men u fil

in deed
,
ar e precise.

“ Sh e who is n ot descen ded from h i s

patern a l (or matern a l) an cestor s w ithin th e sixth degree,
an d w h o i s n ot kn own by his family n ame to be of th e

same primitive stock“ with h i s fa ther (or mother), i s el igible
by a tw ice - born m an f or n upt ia ls an d holy un ion .

”

Th e

presen t practice o f th e pure In dian tribes accords wi th
this rule.

“ We begin to appreciate, says Mr. L y a l l ,
‘H‘

th e immen se in fl uen ce of th e idea of kin ship upon

See th e text o f th e l aw i n the Oration again st Neaera .

1
“ Gaiu s , ” i . , 56.

Germ an ia , c. 4.

See Can ci an i , L eg . Barb . ,
i v . , 88.

Writing o f t h e Chin ese , S i r John Davis observes Marriage betw een
a l l person s o f t he sam e su rn am e being u n l aw fu l , this ru le m u st, o f cou rse,
in clu de a l l descen den ts o f th e m ale bran ch fo r ever ; and, as i n so vast a
popu lation there a re n ot a great m an y m ore than on e hu n dred su rn am es

throu ghou t t h e em pire, th e em barrassm en ts that a r i se from so strict a
l aw m u st be con siderable . v o l . i . , p 326.

1
' i i i . , 5 .

Th e Hindu w o rd i s go t ram ,

” literal ly a cow - sta ll .
'H‘ Fort. Rem ,

”
u t i sup r a , p . 102 .
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prim itive min ds
,
when w e perceive that widespread an d

n umerous clan s i n Cen tra l In dia ar e n othin g else but great
circles of affin ity

,
in cludin g

,
perhaps

,
a hun dred thousan d

person s w h o can n ot lawfu l ly in termarry.

” But a lthough

this eviden ce is
,
so f ar as it goes

,
con clus ive, it is th e onl y

direct eviden ce that w e possess . It is by this on e example

that w e must recon struct th e custom as it probably on ce

exi sted throughout th e Aryan world. For such a recon

struction somethin g more than th e In dian preceden t is

required. Some explan ation should be grv en of th e dis

appearan ce of th e rule i n other coun tries . Some vestiges,
too , however fa in t, of its former existen ce i n some a t least

of those other coun tries should be traced. Both of these
con dition s can ,

I thin k
,
be fulfilled . Th e disappearan ce of

exogamy is probably du e to th e a ction partly of th e State

an d partly of th e Chur ch . When a State is formed , th e

rule of exoo am i s n ot l i k el to fin d f u ten ds to

create an d to ma in ta in in tern a l division s

pol icy of th e State to efface. As th e Gen ti le l in es gradua lly
disappear

,
so th e importan ce of th e rul e dimin ishes

,
un til

it at len gth van ishes because n othin g is left for its opera
tion . Th e State absorbs th e clan s

,
an d th e decay of th e

clan s in volves th e decay of th e rul e. I n Christian times
,

t oo
,
an d i n coun tries w here th e action of th e po li tica l

solven t w as n ot felt
,
th e whole question of marriage fel l

in to th e han ds of th e Chu rch . There th e can on s effaced

th e rules of k i n . Christian s
,
in deed

,
must in termarry w ith

Christian s but w ithin th e Church there w ere n o clan s
,
an d

there w as n o sympathy w i th clan s . Th e who le system of

Severa l traces of th e law of exogamy m ay ,
I thin k

,
be

observed
,
a lthough I must ackn owledge that they a r e n ot
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later republic
,
th e l in e of forb idden degrees w as drawn *

at

th e seven th degree, that is, marriage w as prohib ited within
th e l imits of th e agn a ti o, or, as it w as then ca lled, un der th e

more exten ded sen se given to it i n th e Praetorian j uris
di ction

,
th e cogn a ti o. It is n ot improbable that by this

time th e cogn a ti o m ay have practical ly superseded th e

gen s, a lthough th e latter in stitution l in gered f or man y

years afterwards . It m ay a lso be observed that
,
i n reca ll in g

th e n ames of those Roman matron s of whom w e have

kn owledge
,
w e do n ot fin d an y that bore h er husban d

’s

Gen tile n ame . Corn el ia marries a Sempron ius
,
Fulv ia an

An ton ius
,
Ca lpurn ia a Julius . But such an in duction

, per

en u m er a ti on em si mp l i cem ,
is n ot very stron g, an d i s

a lways exposed to its characteristic dan ger of th e con tra

dictery in stan ce. It would be very difficult to establ ish
con clusively this n egative proposit ion

, y et i n th e absen ce of

better eviden ce it ought, un til it is rebutted, t o have some
weight. Happily there is direct eviden ce i n support of

these probabil ities. Pl u tar chd
‘ writin g of th e Roman s,

says that i n former days m en did n ot marry women

of their ow n blood, or as h e i n th e precedin g sen ten ce

calls them ,
kin swomen (a vy y evzaa g), as i n his own day

they did n ot marry their aun ts or their s isters ; an d h e

adds that it w as lon g before they con sen ted t o w ed w ith

cous in s . Taci tu s i tells us that th e German s w ere usually

con ten ted each with a sin gle wife
,
except i n th e case of a

f ew w h o
,
on accoun t of their n obility

,
w ere courted f or

man y n uptia ls . This result i s on e of th e usua l con sequen ces

of strin gen t marriage rules . Th e very poor clan smen §
can n ot procure marriages f or their daughters an d th e rich

SeeW i l l em s
’

s
“ L e Droit Pu bl i c Rom ain

,
p . 67, note.

1 Qu aestion es Ro m an ae
,

”
c. 6.

I Germ an ia , ” c. 1 8.

See Mr. Lyall , “ Fort. Rev . , ubi supr a , p . 1 1 1 .
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clansman i s in cessan tly importun ed to take a port ionl ess

gi rl
,
if on ly n omin al ly, off th e han ds of a poor an d proud

n eighbour. Tha t which produces this resul t amon g th e

Rajpr
’

rts of this day m ay ,
i n a s imilar state of society

,
be

regarded as th e cau se of th e l ike effect amon g th e Germ an s

i n th e days of Tacitus .

There is
,
however

,
i n this m atter a distin ction which it is

materia l to n ote. Th e rule of exogamy appl ied on ly to the m

formation of a n ew Household. When a Household w as

m
_

a di fferen t prin ciple came in to

operation. I n that case th e obj ect w as to ma in ta in the

existin g House, an d theheir succeeded to th e w i fe as a part
of th e Familia ,

” It w as a case of in heritan ce, an d n ot of

marriage
,
i n th e proper sen se of th e term . Th e Household

m ust be carried on ; an d th e heir stood, i n a l l respects
,
both

as regards his duties an d his rights , i n th e place of h i s

predecessor. On e of these duties w as to ra ise up ma le

\ appo__in ted f or purpose. Th e marriage of th e herr w i th
th e w idow did not , i n prin ciple, differ from th e L ev i r

’

s

commiss ion . Both cases w ere con sequen ces of th e

corpora te character of th e Household , an d of th e disregard

f or th e in dividua l i n th e des ire to promote th e w elfare of

th e gen era l body. A wife must be chosen from a differen t

clan ; but th e rule, when properly con strued
,
w as n ot

in con s isten t with th e other rule w hich prescribed th e

un iversa l succession of th e heir. Th e sam e prin ciple

applied a lso to th e succession of th e heiress . This a lso w as

a rule of inheritan ce ; but as th e former case suggests th e

Lev irate so this case suggests th e reservation of th e

daughter s son ,
th e Guy a rpzfioag . The he ir took th e inheri t

an ce as i t stood , with a l l i ts advan tages an d a l l i ts en cu m

br an ces . Hi s duty w as to provide th e House with a son ,
w h o

should have th e right to perf orm th e sa cr a an d th e m ean s

1 2
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of performin g them . Whether th e wom an were ma id or

widow w as n ot m ateria l. I n th e on e case by right of

selection
,
i n th e other case by right of birth

,
sh e w as th e

proper mother of th e desired son . I n h er case, therefore, i t
w as n ot th e l aw of exogamy, but th e law of in heritan ce

that preva i led.

5. It is n ot di fficul t, when w e have rea l ized th e n ature

of an archai c Household, to accoun t f or th e preva len ce of

th a w Kfi lr au ed as w e have

seen ,
upW an d n ot n ecessarily

upon a commun ity of blood. But th e commun ity of

w or shw w l ew l y . Th e sa cr a

were offerin gs made t o deceased House Fathers ; an d they
coul d be performed by son s

,
w hether actua l or con structive,

an d by n o other person s . If a woman rema in ed
__
i n th e

Household
,
shew cou ld not have

.

a legitimate child . I f__she :

Hous ehold N0 fema le w as coun ted

i n th e series of descen ts
,
because n o offerin g w as made to a

fema le an cestor. “ N o sacrifice,
” says Men u

,

"6 “ is a llowed

to women apart from their hu sban ds— n o rel igious rite
,
n o

fastin g : as f ar on ly as a woman hon ours h er lord
,
so f ar

sh e is exa lted i n heaven .

”

Th e Hi n du j
‘

at stated times
,

makes his offerin gs to his father
,
his father’s father

,
an d his

father’s gran dfather but h e h as n o offerin g f or h i s mother ,
or h is mother’s father

,
or f or an y person i n th e matern a l

l in e. It w as th e House Father, too
,
that made these

offerin gs , an d n ot his wife or his daughters. Non e but
males coul d presen t th e fun era l repast to th e Man es . Non e
but ma les, therefore, could, as regards each other, be fellow

partakers of th e cake, or fellow givers of th e water.

v . , 1 55.

Men u , i x. , 1 86.
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i n various parts of th e world, * i n both Americas, i n th eWest

In dies , i n West Africa
,
i n th e Eastern Ar chipelago, among

th e Dravidian tribes of South In dia
,
i n parts of Eastern

As ia
,
amon g th e Basque population of Europe

,
th e doctrin e.

culmin ates i n a less horr ible but sufficien tly gr otesque form
_ th at / ofi thw fi q e. , f OH h i s cu stom

,
it is i n this place

en ough to say ,
i n th e words of th e widow to Sir Hudibras

,

that
,
un der it

Chin eses go to bed,
And l i e- i n i n their ladies’ stead .

N o traces of an y such custom ar e foun d
,
so f ar as I kn ow

,

amon g an y Ar yan people. But a lthough th e Ar yan s early

aban don ed, if ever they en terta in ed
,
an y n otion of a direct

physica l con n ection betw een father an d chi ld
,
they

,
f or some

purposes , held th e theor of ater n a l en er at i on i n it

exten t. Th e son of a m an
,

” says Men u j
‘ “ is even as

himself an d his daughter “ is closelyW
sou l .

”

Th e sam e au th or i ty i tells us that th e woman is con

s i der ed
,
i n l aw , as th e field, an d th e m an as th e gra in .

”

Euripides uses th e same metaphor when h e makes Orestes
defen d h i s preferen ce of his father

’

s cla ims upon his duty to

those of his mother. I n th e Eumen ides
,

”

i n referen ce to th e

same famous case, E sch y l os discusses th e question at large.

K ly tem n est r a
,
having murdered h er husban d, Agam em n on

,

i s herself sla in by h er son
,
Orestes

,
as th e aven ger of blood.

This con fl ict of n atura l an d of legal duty is th e subject of

th e drama . Orestes is pursued by th e Furies
,
an d is ulti

m ately tried before th e gods at th e Areopagus . His defen ce
i s

,
that his m other w as n ot of his blood an d

, on this groun d,
j udgmen t is given i n h i s favour. Perhaps Justin ian a l ludes

to this theory when ,
i n describin g certa in chan ges § m ade by

See Mr. Tylor, u bi supr a , p . 300.

'I' i x. , 1 30.

i i x. , 32. I n st., i i ., 1 3, 5.
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him i n th e l aw of disherison
,
which placed both sexes on th e

same footin g, h e somewhat osten tatiou s ly assigns as th e

reas on of his reform ,
that each paren t is equa lly con cern ed i n

th e procreation of th e race. Thi s theory, therefore, is on e

upon which large bodi es of m en have f or ages a cted
,
an d stil l

habitually act . It w as recogn ized i n In dia , i n Greece, an d

probably i n Rome. If w e do n ot fin d it amon g other Aryan
n ation s

,
its absen ce is readily expla i n ed by th e scan tin ess of

our evi den ce. It is
,
i n these circum stan ces, n o un reason able

in feren ce to con clude that this theory w as par t of th e Aryan

M As sumin g
,
then

,
th e existen ce of this

prin ciple of l i fe. Th e l ife -

spark ,
so to sspeak __

h as
_been on ce

q

k i n dl ec
_
l
_
,
an d its a l l i ts t r an sm i ss i qns, _must be

pr ese1 v ed. But th e father is th e l ife give
—
r. He a lon e

tran smits th e l ife spa im lm h e rece
_

ived.

Th e dau ght pg tfi ei g sfl legd, p l_e of l ife, but sh e

can n ot tran smit it. Sh e can ,
a t m ost

,
be th e m edium f or

t i an sm i tt i ng an other
,
an d quite diff erent

,
l ife spark.

_

I W
but m a les possessed this capacity of transmission . Non e
but males

,
therefore

,
coul d

fl

m

-

ai i i tai i th
—
éi i

-

derfti ty
a'i of th e

“ It appears t o m e, how ever, a t least open to qu estion , whether th e
con tin u ation o f exi sten ce i n th e person o f th e heir, which w e n ow cal l a
fiction , w as n ot , i n earlier tim es, stated as a solem n ph ysical tru th. It i s
d i ffi cu lt otherw i se t o accou n t for th e broad and gen era l term s i n which this
con tin u ation i s appealed to as a fact, n ot on ly by Rom an lawy ers , bu t by
lawyers of other cou n tries . Th e Hin du lawyers , when discu ssin g th e rights
o f su ccession , seem to assert th e physica l iden tity of father an d son , and

also o f father and dau ghter, q u ite as stron gly an d, when ever they have to
dea l w ith a dispu ted q u estion o f su ccession , treat this iden tity as a sel f
eviden t tru th.

”—M r . J ust i cc M a r kby
’
s E lemen ts of L a w, sect . 552. So also ,

an Af ghan poet, com plain in g o f h i s traitorou s son s, w rites My han d
cou ld reach them even n ow : Bu t I w i ll n ot destroy m y own sou l . ”
E lph i n stone

’

s Ca ubu l, vol . i . , p . 285.
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o rigin al l ife - pr in ciple, or could perf orm th e worship of which

that pr i n c i ple w as th e cen tre. Thus
,
ma les were exclu

an d as collatera l m ean s on ly t h e fact tha t certa in

person s a r e a l ike l in ea l represen tatives of a comm on an cestor,
i t fo l l oWs _or collatera l ,
so f ar at least as it implied the poss ibil ity of cel ebrafi g

th e House- w orship an d th e
_
co

_
r
_
1seq

—j

en ces of that worship ,
w as confined exclusively to m a les
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differen ce i n th e character of th e offerin gs made to th e

n earer an d to th e more remote an cestors ; but th e kin dred

Pen ates seem to have been comprised i n th e gen era l worship

of th e clan . Th e offerings to th e common an cestor probably

were taken t o in clude a l l his descen den ts w h o were them

selves House Fathers . I n this w ay th e various section s of

th e k i n reciproca lly adored
,
a lthough with th e more distan t

form of ven eration
,
their respective House Spirits .

Th e typica l exam ple of this division of th e clan ,

as of so man y other of ou r early in stitution s , is foun d

i n In dia . I n that coun try th e degrees of kin dred,
as I have a lready observed, were determin ed by th e n ature

of th e sacred rites i n which th e kin smen shared. Th e

n earer relatives offered t o their deceased an cestors th e

pi n da or sacrificia l cake. Th e more distan t relatives made

an offerin g of water. Th e former ar e ca lled “

Sapi n das,
”

or person s con n ected by th e cake. Th e latter a r e ca lled

Sam an odocas
,

”

or person s con n ected by equa l oblation s of

water. Th e relation * of th e Sapi n das ceases with th e

seven th person ,
that is

,
with th e s ixth degree of kin dred.

Th e relation of th e Sam an odocas en ds on ly when their birth

an d their family n ame a r e n o lon ger kn own . Th e Sapi n das

have th e primary r i gh t
'

l
‘ of in heritan ce to a deceased person ;

an d fa i l in g th e Sapi n das , th e Sam an odocas succeed. I n

other words
,
a l l those person s ar e Sapi n das who have a

common great- gran dfather or other n earer ascen den t, that

is
,
secon d cous in s an d a l l n earer relatives . Al l those person s

ar e Sam an odocas who have a common great - great - gran d

father
,
or other more remote ascen den t, that is, third cousin s

an d a l l m ore distan t relatives. I n th e former case, th e

common an cestor who m arks th e l imit i s th e fa ther’s gran d
f ather. I n th e latter case

,
it is th e gran df ather

’

s gran d

Men u , v . , 60.

'l' i x. , 1 87.
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father. Thus , th e Prin ce of Wa les an d th e Ex - Crown

Prin ce of Han over ar e Sapi n das , because they trace

descen t from th e sam e great - gran df ather Kin g George

but their childr en fa ll i n to th e wider circle of Sam an odocas
or more remote kin smen .

A l ike distin ction
,
a lthough w e ar e n ot fully acqua in ted

with its deta i ls
,
existed amon g th e Pers ian s . Th e Zen d

Avesta in ciden tal ly n otices
,
i n an ascen din g sca le, four classes

of society
,
houses

,
kin s

,
villages

,
an d provin ces . Takin g as th e

socia l un i t th e house
,
an d omittin g (partly i n th e absen ce of

further in formation
,
an d part ly as depen den t probably upon

loca l con dition s)th e provi n ces , w e have th e two forms
,
th e

less an d th e greater
,
th e 2 6 mm

,
or k i n

,
an d th e w i le

,
or

v i llage. Th e accoun t that Herodotus"e gives of th e Persian
socia l system con firms this view. He tel ls us that there

ar e man y ‘

y e
'

vea of the Pers ian s
,
an d h e en um erates ten .

“ Of these
,
th e Pasargadae (or m ore correctly th e Par sagadae)

a r e th e best ; an d amon gst them there is a (Ppfirpn, th e

Achaemen idae ,
when ce th e kin gs of th e Pe1s i an s ar e born .

”

It thus appears that th e Persian s con sisted of a n umber of

clan s ; tha t these larger clan s con ta in ed sub - clan s ; that th e

Greek n ames for these divis ion s w ere respectively, y e
’

vn an d

(ppdrpa t an d that th e arran gemen t seemed to Herodotus to
be i n n o w ay un usua l , or to ca l l f or an y specia l observation .

This dis tin ction a lso preva i led i n Greece an d i n Rome.

Th e I l i ad'

f
‘ tel ls u s that th e warriors of old time fought

m arsha l led i n their (paxa an d their (ppfirpa t . These terms , a t a
later period of Athen ian pol i tica l history, a cquired specia l
m ean in gs ; but when u sed o f th e primitive order of battle

,

th ey a r e gen era l ly ackn ow ledged to im ply combin ation s

similar to those kn own to have i n th e l ike circumstan ces

existed elsew here. I n th e Ody sseei w e m eet wi th what

i . , 25.

't 1 1 362. I xv . ,
273.
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appears to be a similar di stin ction expressed by th e words

gpgbvhm 0 11 th e on e side, an d Ka a i y vnr a t r e f r a t Ta 0 11 th e other.

I n Sparta w e read of th e Warpa t an d th e (Wa r. I n th e Attic
orators th e n earer relatives a r e usually called dyxw r

'

éi c, as

Opposed to Ew en/Etc. Sometimes* th e con trasted terms ar e

ovy y evag an d
‘
y ev vfir a t . At Rome th e Familia , or Cogn atic ,

as i n later times it w as called , w as lon g distin guished from

th e gen s . I n th e Tw elve Tabl esj
‘

as w e have a lready seen ,

th e distin ction between th e agn ates an d th e Gen til es

appears as sharply as it does i n Men u . Ulpian
,
too ,

i n

d i scu ss i n g i th e variou s sen ses i n which at differen t

periods th e w ord Famil ia w as used, expressly n otices

this division . He says that Familia i n on e sen se in cluded

a l l th e agn ates
,
an d i n an other sen se in cluded a l l those w h o

“

qu a si a f on te qu ool am m em or i es” were descen ded from

th e blood of th e same remote an cestor, such as th e Julian

gen s.

Am on g th e n orthern n ation s a s imilar division m ay be

obser v ed. We kn ow from Caesar § that th e German s
occupied their lan ds secu n du m cogn a ti on es gen tesqu e.

”

We kn ow from Ta citus ” that they were arran ged i n

battle accordin g to f am i l i es pr opi n gu i ta tesqu e.

”

Th e

differen ce which th e great Roman wr iters thus described
w as expressed by th e German s themselves i n th e wo rds

,

Maeg ,
or Sib

,
an d K i n . Th e Norsemen

,
w hile they

reta in ed th e w ord k i n ,
appear to have called th e sma ller

division s f r aen drfil an d to have specia l ized th e word sib, or
s i f

,
an d con fin ed it to relatives by marriage. Amon g th e

Slavs th e n ame f or th e “ Fam i l i a
”

i s “ Br actw o ,

”

a form
,

apparen tly, of (ppa rpa ,
while th e k i n or clan w as , at least

See Gr ote
’

s
“ Hist. Greece, v ol . i i i . , p . 88, n .

'1' Tab . ,
v . , fr. 4 an d 5 . I D i g . L . xv 1 . 1 95.

“ D e Bel . 22.

“ Germ an ia , c. 7.

1T See C leasby-V i gfu sson Icelan dic D i et ,

”

3 . v1).
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Secon d
,
because th e degrees of kin dr ed were coun ted through

th e ma le an d n ot through th e fema le l in e. Third, because
t h e idea of relation ship i s expressly excluded, an d th e n ame

i s sa id to have been given e
’

x r fig a wéBov . Further,
milk w as a common offerin g both with th e Greeks an d th e

Ita l ian s . Thus th e opoy dh a xr eg correspon d to th e Saman o

d ocas
,
j ust as th e Sapi n das fin d their equiva len t i n th e

Roman Con far r ei . I n each case a l ike relation w as

expressed by a n ame den oting commun ity of oblation ,

a lthough i n on e coun try th e oblation w as of water, an d

i n th e other it w as of milk .

There is
,
however

,
a resemblan ce between th e practice

of th e various Aryan n ation s i n this respect far more

importan t than an y of these fa in ter an a logies . I n a l l

cases
,
so f ar as w e kn ow th e facts

,
th e sma ller division

merges in to th e larger a t th e same poin t. That po in t is

th e sixth degree of k in dred. Th e sixth degree r epr e

sen ts secon d cousin s
,
that is

,
those person s w h o ar e

descen ded from a common great - gran dfather. This rule is

a con sequen ce of that other rule un der which th e H in du
makes his offerin gs

,
n ot on ly to his father, but to his

father’s father
,
an d to his father’s gran dfather. As to

both these rules
,
th e In dian ev i den ce’le i s precise. On e

kin d of offerin g is made to th e three immediate patern a l

a n cestors ; an other kin d of offerin g to their three prede
cessor s. To this distin ction ,

as w e have seen ,
th e rules of

in heritan ce correspon d. It i s a lso n oteworthy that th e
H in du h ad specia l n ames f or his an cestors up to his great
gran dfather

,
but n ot beyon d him . Thus th e off erin g

to th e great - gran dfather
,
an d th e priority of th e secon d

cousin i n in heritan ce
,
wen t together. Th e rule at Rome

w as sim i lar. I have a lready n oticed th e distin ction

a s to th e right of in heritan ce between th e agn ati

See Men u , i i i . , 21 6, 284 ; ix ., 186, 1 87.
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an d th e Gen ti les ; but i n Roman th e agn ates were

coun ted up to th e s ixth degree—that i s they in cluded

a l l th e ma le descen den ts of a common great—gran dfather.

I n later times, when th e prin ciple of cogn ation superseded

that of agn ation
,
th e Pr eetor , actin g apparen tly on th e

prin ciple that equity fol lows th e l aw ,
coun ted th e degrees

of cogn ation i n th e same man n er. I n A th en sj
' th e right

of collatera l descen den ts en ded with secon d cousin s
,
that is

,

th e chi ldren Of 711 71369 ( wed/ 1 63V were
'

e
'

Ew r fig a
'

yxw r e
'

t a c, outside

th e Mzeg . Amon g th e Teuton ic n at i on s i this Sipzal , ” or
system of relation ship , h ad specific n ames up to six

degrees . These n ames w ere taken from th e head an d th e

j oin ts of th e a rm an d han d . Head , shoulder, elbow,
wrist

,

first finger - j o in t, secon d finger—j oin t, were al l specific ; but

th e seven th degree, an d al l subsequen t thereto
, ar e

described un der th e gen era l n am e of Nagel Kyn , or

n a i l - k i n . I n th e laws of th e Lan gobards ,§ to take but a

s ingle in stan ce, i t is provi ded tha t , “

om n i s paren tela i n

sept im u m gen u cu l um n um er etu r ,
”

th e Maeg sha l l be

coun ted up to th e seven th person . So i t i s sa id i n

th e Welsh laws
,

“ Th e an cestors of a person a r e his father
,

an d h i s gran dfa ther, an d h i s grea t - gran dfather : th e co

in heri tors a r e brothers , an d cous in s , an d secon d cous in s . II

We m ay observe , I think ,
a s imilar rule i n th e diffi cult case

of th e I r i sh ‘fi F i n e. Th e ingen uity of th e Brehon pro

f essor s multipl ied distin ction s which a re n ot foun d i n th e

laws of o ther coun tries , an d i t i s n ot easy dis tin ctly to
un derstan d thei r wri tin gs on this subject . I ven ture , how
ever, to sugges t that

“ Fi n c
,

” l ike Fam i l i a ,
w as used i n various

“ In st. , i i i , 6, 8.

'f Herm an n
,
Grec. An t . , p . 235 .

I See Robertson ’

s Scotlan d u n der h er Ba i ly Kings , vo l . p . 300.
Can c i an i , L eg . i . , 73.

n
“ An c. Law s o f Wa les , ” v o l . i i . , p . 427.

11 See Dr. Su ll ivan ,
Introdu ction to O '

Cu r ry
’

s Lectu res , i clxi 1 i .
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sen ses
,
an d in cluded both th e more l im ited and th e wider

bodies ; that, of th e six kin ds of F in e en umerated i n th e

Brehon law s
,
th e first three in clude th e Su i her edes an d

Agn a ti , an d that th e rema in in g three ar e subdivision s, h ow

far practica lly import an t w e can n ot tell
, of th e Gen tiles .

Th e Gei l - Fin e in cluded th e fifth descen t
,
which

,
i f th e Ego

were n ot coun ted, brings us to th e sixth degree , as i n other

cases . Th e other three F in es , taken together, exten d to th e
seven teen th degree, at w hich poin t a l l traces of kin ship

a r e a ss umed to be lost.

I must poin t ou t , however, that there i s some diversity ,
o r apparen t diversity

,
i n th e practice of th e Teuton ic

n ation s. Thus th e Sa l ic l aw exten ds th e paren tela ,
or

Maeg ,
u sqn c ad sextu m gen u cu lu m .

”

Th e l aw of Bothar
an d that of th e Bavarian s prescribe n sqi t c ad or i n

septi m u m gen u cu lu m .

” This differen ce m ay be eas i ly

expla in ed by supposin g that th e former excludes
,
an d th e

latter in cludes , th e seven th degree, or n a i l - k i n . But th e

R ipuarian l aw an d th e An glican l aw fix th e l imit
,

“

u squ e

a d qu i n tu m gen u cu lu m ,

”

an d th e old Saxon Mesg en ded

a t th e fourth degree . Probably this case resembled th e
f ormer on e

,
an d th e

“ fifth kn ee marked
,
a ccordin g to

this computation
,
th e n a i l - k i n ; an d th e Maeg would, there

f ore
,
have termin ated “

a d qu a r tu m gr adu m .

” If th is
were so , th e o ld Macg would have en ded w ith first cous in s,
an d would subsequen tly have been exten ded to in clude

secon d cousin s. This is th e V iew taken by Mr. Robertson
,

w h o compares th e n ear k i n ’

o f th e Hebrews . There is

a lso some, a lthough n ot con clusive, philologica l eviden ce
,

a s w e sha ll see i n a subsequen t chapter
,
i n favour of this

con ten tion . But th e difficulty admits
,
I thin k

,
of a s impler

explan ation . Th e Saxon s m ay have commen ced to coun t,
a s Grimm* hin ts , with first cousin s—that is

,
th e father

Deu tsche Rechts p . 469.
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seven teen th degree, an d this system
,
computed lin ea lly,

gives
,
exclusive of th e seven teen th person

,
th e same n umber

of a scen ts as that which th e Cymry used . We have an

un expected para llel i n Greece
,
where Plato * described th e

pride that th e Athen ian aristocrat felt i n th e en umeration

of his seven wea lthy an cestors . It is probable that these
rules w ere of less practica l importan ce

,
an d

,
con sequen tly,

were more l iable to variat ion ,
than those w hich marked th e

bou n dary of th e agn ates . Th e superior l imit of kin ship

w as n ot , at a l l even ts
,
con n ected wi th th e rel igion of th e

clan . There w as n o such distin ction as regards sacrifices

between an y of th e Sam an odocas as there w as between

them an d th e Sapi n das . It i s n ot , therefore, surprising
that some variation s should have arisen i n th e practice of

th e various n ation s . Perhaps a more reason able cause of
surprise is their un iformity .

§ 3. I have n ow to describe an other in stitution ,
which

,

a lthough it m ay seem to have required an earl ier place i n

these pages , I have, for reason s that will presen tly appear,
reserved for con sideration i n this place . I mean that
con tin uation of th e archa i c Household which is kn own to
In dian lawy ers of ou r day as th e Join t Un divided Family.

Th e n otices of it i n an cien t wr itin gs ar e f ew an d obscure,
but modern in stan ces ar e n ot un common . I n some of

th e more remote parts of Fr an ce
,

'

l
' f ar in to th e e ighteen th

cen tury, an d even w ithin th e last forty years, su r v i v a l s , so

to speak
,
of th e corporate Household have been obser ved.

There is a Sw edish ’

;
proverb i t i s good for brethren to

dw ell together -which seems to in dicate a con fl ict between
cus tom an d l aw

,
an d a desire to reta in un divided th e common

Th eaet . ,
p . 1 74 E . See a lso Hesych i u s, i n

“ VVach sm u th ,
”
v ol . i . p . 247.

'l' See M . de L av el ey e
’
s

“ D e l a Propriété , 238, et seq .

I Geijer, Hist. o f th e Sw edes, ” vol . i . , p. 83.
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property. But th e prin cipa l l ivin g examples o f th e system

a r e f ou nd amon g th e H in dus an d th e Slavs . Th e Jo in t

Un div ided Family of modern In dian l aw i s described by
th e J udicial Committee o f th e Privy Coun cil * as

“

Jo in t i n

food , w orship , an d estate .

”

I ts members have a comm on

w orsh ip,
a common mea l , an d a common purse. On th e

dea th o f th e House Father
,
th e eldest son ,

as a rul e
,
succeeds

to th e man agemen t ; an d th e family keeps together, gen e

ra lly
,
til l th e third gen eration . Th e facil ities f or separation

a r e n o w so grea t
,
that i ts duration seldom exceeds

,
seldom

in deed a tta in s , that period . Its existen ce, however, shows

that i n th e earlier law th e chiefship—subj ect, doubtless , to
some n o t clearly defin ed power of election— con ti n ued i n

th e eldes t male heir . It is rather th e fact of such chiefship ,
than the mode of determin in g it , with w hich I am n ow

con cern ed . By whatever method th e n ew pa ter f am i l i a s

w as ascer ta in ed
,
his authority ,

an d th e con sequen t subor

d i n a t i o n o f h i s y o rm ger brothers , fo llow ed as of course upon

h i s recogn i tion . And so w e can appreciate th e force of

Men u
’

s j
' i njim ct i on

,

“ A m an sha l l regard h i s elder brother

as equa l to h i s father. I n Ru ss i a
,i th e family is a k i n d of

corpo ra tion w ith perpetua l success ion ,
an d govern ed with an

authori ty that i s a lmost absolute by i ts chief, w h o i s styled
“ Elde r . All i ts property i s i n common . There i s

,
as a

rule
,
n either in heri tan ce n or partition . Th e house

,
th e

garden
, th e implemen ts o f husban dry, th e cattle, th e crops ,

th e chattels o f a l l kinds , rema in th e co llective property of

a l l th e members of th e family. N0 on e thinks of cla imin g

an in div idua l share. On th e death o f th e House Fa ther
,

th e authority an d th e admin istration pass to th e eldest o f

the Household , i n some districts to th e eldest son
,
i n others

v o l . p . 75.See Moore’s Indian Appea ls ,
1 i v . ,

1 84 .

M . de L av e ley e, D e l a l ’r opr ieté ,
” p. 23.
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to th e eldest brother of th e deceased, provided that h e

o ccupies th e same house. Sometimes th e members of th e
Household elect a n ew chief. If th e sur vivin g members of
t h e Household ar e a l l un der age, some relation comes to l ive

with them ,
an d becomes a co - proprietor.

A s imilar cu stom f l
é with, i n some cases , th e succession to

th e youn gest, n ot to th e eldest son , preva i ls amon g those

Southern Slavic tribes that spread from th e Dan ube to th e
Balkan . I n an old n ation a l poem

'

l
‘

en titled Th e Judgmen t

o f L i bu sa ,

”

th e an cien t con stitution of th e Household i s
clearly la id dow n . Tw o brothers , Stagl av an d Hr u dos

,

dispute over their
.

in heritan ce—a con test which is described

as somethin g un n atur a l an d mon strous . Th e matter w as

referred to Queen L i bu sa ,
whose j udgmen t w as del ivered i n

th e followin g terms Brothers
,
son s of Klen

,
descen den ts

of an an cien t family which h as arrived i n this blessed
coun try un der th e leadership of Tehek ,

after hav in g set

free three rivers : You must agree
,
l ike brothers

,
on th e

subject of your in heritan ce, an d possess it i n common
,

a ccordin g to th e holy tradition s of ou r an cien t l aw . Th e

House Father govern s his House, th e m en cultivate th e

l an d
,
th e women make th e garmen ts. If th e chief of th e

House dies, al l h i s childr en keep th e property i n common ,

an d choose a n ew chief
,
w h o , on th e great days

,
pres ides

i n th e coun cil w ith th e other House Fathers . So wel l

have th e n ation al customs been ma in ta in ed , that a learn ed
Slavon ian au th or i observes, that, at th is day ,

Queen L i bu sa

might set up h er thron e of j ustice an yw here i n Southern

Slavon ia
,
an d pron oun ce

,
amid th e applause of th e village

chiefs
,
th e same j udgmen t that

,
i n days of old

,
upon th e hill

«of Visegrad
,
determin ed th e con test of th e mythica l brothers

,

Stag lav an d Hr u dos. I n these southern coun tries
,
in deed

,

Si r H . S. Main e , “ The Nin eteen th Cen tu ry, ” vol i i . , p . 809.

1 M . de L av el ey e, u bi supr a , p . 202. 204.



https://www.forgottenbooks.com/join


1 80 THE NEAR KIN .

th e y orm ger . We read
,
too

, of th e large in crease i n th e

n umber of citizen s that i n some places occur red, an d it is
n ot un reason able to suppose that this chan ge w as effected

by th e eman cipation of th e youn ger son s . I n opposition to

these movemen ts , Ph i l ol aos * is sa id to have made law s f or
th e Theban s

,
i n order that th e n umber of th e lots

,
that i s

,
of

th e origin al properties
,
might be preserved. A similar

en actmen t i s ascribed -

r to Ph ei don th e Corin thian ,

“

on e of

th e oldest of legislators
,
as Aristotle observes . Th e restera

tion of th e origin a l lots w as a lso a favourite obj ect w ith th e
con servatives of Sparta . But this restoration of th e lots

impl ies , or rather mean s, th e restoration of th e system of

th e Jo in t Un divided Family. At Rome
,
when ou r kn ow

ledge of its history commen ces
,
th e l aw of div is ion w as

firmly establ ished
,
an d onl y a f ew hin ts suggest th e former

existen ce of th e corporate system . We kn ow that lan d w as

held i n common
,
that th e person s h oldi n g i it were ca lled

cen sor tes, or j o in t - lot ow n ers
,
an d that this ten ure w as

diff eren t from th e con dom i n i u m ,
or jo in t own ership of later

times . Further
,
th e a cti e her ei seu n dee f am i l i es, that is,

th e lega l mode of dividin g a Household an d makin g parti
tion of its goods

,
seems to have been i n early times an

importan t part of lega l busin ess . Th is verb, ker ci scer c
”

or

er ci scer e
,

”

f or both forms seem to have been used , i s a later

compoun d ; an d its compon en t parts a lthough obsolete i n
th e times of th e classica l writers

,
help us i n th e presen t

in quiry.

“
Er ctu m

”

appears to mean § an in heritan ce taken

as a whole
, an d “

ci er e
” mean s to divide. Hen ce it is

probable that th e expression Join t Un divided Family is a

suffi cien tly accurate tran slation of th e old Roman Familia
ereta n on cita .

” But when w e look at th e Roman doctrin e

Politics, 1 1 1 2 .

'l' i i . , 6.

I See th e au thorities cited i n Sm ith’s Latin Diction ar y, 3 . e. Con sor s .

Hei n ecci u s,
“ A nt . p. 581 .
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of in heritan ce, a t th e su ccess i o i n un iversum jus quod de
fun ctus habuit, there i s n o room f or doubt that there a r e

before u s th e rema in s of th e l aw of a corporation ; an d if a

corporation
,
th e prin ciple o f th e Jo in t Un div ided Family

m ust have on ce appl ied. Th e origin a l corporation might a t
an earlier or a later period have been made to reproduce
other corporation s l ike itself, but there must have been a

time i n w hich it w as un div ided .

4. We ar e n ow i n a pos ition to estimate th e relation Identity of
between th e Household an d th e Clan . Th e household ;

‘
ffm

'

lfif
t

ten ds to expan d in to th e clan . Th e clan ten ds to reproduce

n ew househo lds . Further
,
th e po in t a t w hich th e house

hold passes in to th e clan i s fixed . It occurs i n th e fourth
gen era tion . Th e Househo ld in cludes th e descen den ts of a

common great - gran dfa ther
,
but goes n o f u i t h er . The

reason fo r th e select ion o f this particular po in t i s con n ected
w ith rel igion . Up to th is poin t there w as on ly on e form of

a n ces tra l w o r ship . Beyon d this poin t a secon d form

appeared . “ f l i a t w as th e cause of th is rel igious differen ce
,

I can n ot tel l . I can on ly conjecture tha t th e l in e of

separa tion ma rks th e extreme l imit a t w hich m en can have
an y person a l kn ow ledge o f their forefa thers . Archa ic m en

m ay have thus expressed th e distin ction between those
w hom they kn ew an d loved

,
an d those more shadow y

an ces tra l fo rms o f w hom—l ike th e poet *‘un in spi r ed by th e
Muse— they hea rd merely a report

,
an d did n o t kn ow a t a l l .

But th e clan
,
w hen i t w as o n ce formed

,
w a s ma in ta in ed by

th e con stan t repro duction
,
n o t o f i n div idua ls

,
but o f house

ho lds . These househo lds repea ted th e same process un ti l
th ey produced n ew o r seco nda ry clan s . Thus there w ere

tw o
,
a nd on ly tw o

,
archa ic in stitution s . There w as th e

'

l lpf rg 52 xh e
’

ec 620 1! «1 1: 0 6: c du i é n rdpc
'

v .
—I l i i . , 486.
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Household, an d there w as th e clan . These tw o shaded

in to each other . There w as an en larged Household, an d

there w as a sma ller clan . For each of these min or forms ,
specia l n ames have been in ven ted. Bu t

,
i n fact

,
n e ither of

them w as an in depen den t in stitut ion . There w as n oth in g
but th e Household an d th e clan , an d th e tran s ition

betw een th em . Th e process of tran sit ion might , in deed, be
view ed from differen t aspects . It might be regarded as th e
upward passage of th e Household . It might be regarded
as th e dow nw ard passage of th e clan . St i ll

,
un der an y

aspect , it rema in ed on e an d th e same, i ts structure un iform ,

an d i ts fun ction s un chan ged .

There h as been some speculation as to th e supposed

sequen ces of these bodies
,
an d it h as been thought that th e

Patriarcha l or Natura l Family
,
th e Jo in t Family ,

an d th e

V i llage Commun ity
,
mark separate stages of socia l develop

men t . To m e these socia l forms appear, at least amon g th e
Ar yan s

,
to be n ot successive

,
but s imu l tan eous . When

outs ide of a commun ity a n ew Household i s formed
,
i t i s

Natura l Family, Jo in t Family, an d Clan a l l at on ce. I

mean that it is th e on ly socia l t i e which its members ar e
supposed to recogn ize ; an d that it expan ds un til

,
i n its

n a tura l course
,
it

,
so to speak

,
bursts an d forms severa l

s imilar households . These related households ar e then ce
forth ca lled a clan . Th e households of which th e cl an

con sists ar e
,
or become

,
some larger

,
some sma l ler . To th e

larger households
,
which a r e on th e w ay to become separate

sub - clan s
,
th e n ame of Jo in t Family is given . Th e n ewly

formed an d
,
therefore, sma ller households a r e sometimes

ca lled Natura l Families
,
by w hich expression i s mean t th e

presen ce of a l iv in g House Fa ther an d his descen den ts .

But th e latter households a r e corporate as well as th e

former ; an d will , i n du e time
,
become, un less they ar e

in terrupted, Join t Un divided Families . In terruption ,
h ow
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m ay observe
,
h e elsewhere rightly compares w ith th e

Agn ates or Familia
,
an d from th e distin ction which h e draws

between th e Slavon ic in stitution s an d th e Vi llage Com
m uni ty. If w e compare th e Slavon ic an d th e In dian

Fam i ly with th e Maeg of Western Europe by th e same tests
which Sir Hen ry Ma in e uses i n comparin g th e tw o f amilies

w ith each other
,
w e sha ll fin d that they agree i n hav in g

a thoroughly a scerta in ed common an cestor
,
a gen uin e

con san guin ity
,
a common property, an d

,
if n ot a common

dw ell in g
,
at least adjacen t dwell in gs . I m ay add tha t they

h ad a common w orsh ip , a corporate character, reciproca l
rights of in heritan ce

,
of tutelage, of a i d an d defen ce . I n

both cases
,
too

,
there w ere th e agn atic system

,
th e authority

o f th e chief
,
an d th e semi - hereditary

,
semi - elect ive

,
mode of

appo in tin g a n ew ch ief. It is true that th e m en i n Wes tern
Eur ope ceased t o in hab it a common dw ellin g, but this
circumstan ce did n ot a ffect th e closen ess of the ir rela t ion i n
other respects . I n on e po in t

,
in deed

,
th e proof i s defect ive .

There is n o direct eviden ce as t o th e time at w hich th e Jo in t
Un divided Family en ds . Sir Hen ry Ma in e speaks of

s evera l gen era t ion s . M . de L av el ey e thin ks there a r e

usua l ly three gen era t ion s . Bu t th e members * i n th e

Slavon i c commun i ties rarely exceed s ixty person s . An d it

is elsew here sa id that they vary from ten t o about that
n umber. Th e H igh lan d sub - clan s con ta in ed forty or fifty .

These n umbers ar e about those which
,
i n th e fourth gen era

tion
,
a m an

,
h is w ife, an d an d a l l their descen den ts might i n

favourable circumstan ces atta in . An in ciden ta l observa t ion
of Sir Hen ry Ma in e supplies better eviden ce . He say sj

‘

that th e Jo in t Family of th e Hin dus is that assemblage of

person s who w ould ha ve jo in ed i n th e sacrifices a t th e

fun era l of some common an cestor
,
i f h e h ad died i n their

“ Th e N m eteen th Cen tu ry, VOL i i . , P 810
‘
2Early History In st. p . 107
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l i fe time . In other words , as I un derstan d him ,
th e Join t

Family con sists of th e Sapi n das . If this be so
, th e argum en t

stan ds thus . Th e Slavon ic House Commun ity co in cides with
th e Jo in t Family of th e H in dus . That Join t Family is th e
Sapi n das . Th e Sapi n das , as w e have seen

,
a r e th e Agn ates

or Famil ia or Macg. Therefore th e Maeg an d th e Join tUn di

v i ded Family a re on e an d th e same in sti tution .

5. I have assum ed that a clan society exists
,
an d that T he deve

corporate Hous eholds ar e formed w ithin th e clan . I n {fizt i ’ifif f
such circumstan ces

,
an d apart from an y question as to th e

Famfly '

begin n in g of society
,
th e diff eren ce betw een th e Joi n t

Family an d th e se - ca lled Natura l Family is, that th e on e

run s a certa in defin ite course, an d th e other arises from an

in terrupt ion of that course a t an early period . Thus th e

Jo in t Family is th e older form of th e tw o . I n th e n atur a l

order of even ts th e chan ge i s from th e homogen eous to th e

heterogen eous
,
from th e s imple un divided family to th e

complex gr oup o f related Households . \\7e con sequen tly 1m
der s tan d an d expect th e change from th e In dian household

to th e Roman
,
but i n ordin ary circumstan ces a chan ge from

th e Roman to th e In dian w ould be in explicable. There i s
,

too
,
th e n o ta ble fact that th e differen tia tion proceed

‘
ed on ly

so f a r as th e ma les were con cern ed
,
an d did n ot origin ally

a ffect th e females . Th e daughters
,
un less they h ad left th e

Househo ld , rema in ed un der Pow er ; an d
,
so fa r as they

w ere con cern ed
,
th e Househo ld a lw ays con tin ued un divided .

Further
,
i n those coun tries w here i t h as been superseded ,

traces o f the archa ic sys tem m ay be observed . I n those

coun tries w here that sys tem y et l ingers , th e process o f di s

i n tegra tion m ay be seen i n actua l operation . There i s h i s

t o r ica l ev iden ce tha t
,
w here th e tw o systems w ere kn own to

exist , th e sy s tem o f separa tion w as regarded as an in n ova tion .

Nor can w e feel surprise tha t th e archa ic sys tem i s l ittle
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kn own amon gst u s , or that ou r scan ty in formation respectin g
it h as as y et been scarcely digested. It i s from Rome an d

Germany that w e derive ou r domestic l aw . It i s from

these coun tries , an d from Athen s
,
where th e State a t an

early period asserted i ts supremacy
,
that ou r kn ow ledge

of an tiquity h as been ma in ly obta in ed. Partly from these

causes
,
an d partly because th e older variety n ow van ishes

w hen it is brought in to con tact with modern ideas
,
an d

still more with modern l aw ,
w e have become accustomed

to regard th e family
,
i n i ts modern form

,
as an in stitution

of Nature
,
an d coeva l w ith it. Th e existen ce of an y differen t

form i s thus a lmost in con ceivable to u s . Yet it i s certa in
that th e family

,
as w e n ow kn ow it, is n ot th e on ly form of

domestic relation that it i s n ot th e earl iest form ; an d that
it is a developmen t from a much earl ier state.

It i s a quest ion of some in terest to a scerta in th e circum

s tan ces w h ich l ed to this modification i n th e archa ic system .

I n th e n orma l sta te of tha t system ,
th e Jo in t Family or

Maeg rema in ed un divided un ti l it formed a clan . Then
,

w ith in th e clan ,
th e same process w as con t in ued u n t i l sub

clan s were produced ; an d this process, so lon g as extern a l

circumstan ces were favourable
,
might be repeated i n defi

n i tely . Tw o modification s of this system
,
as regards its

duration
,
a r e poss ible . On e relates to th e con tin u an ce of

th e Household
,
th e other t o its close . E ither a separation

of th e Jo in t Family m ay take place at some period
,
whether

it be on th e death of th e House Father or durin g h is l ife,
earl ier than i ts n a tura l termin ation . Or th e Jo in t Fam i ly
m ay con tin ue f or its full term ; but upon its dissolution
n o further relation between th e separatin g parts is recog

n ized.

When a Join t Family
,
outside of a clan ,

coheres un ti l a
clan i s formed

,
i ts fun ction h as been fulfilled. It then

en ters th e con dition s of clan l ife . But when
,
within a clan

,
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w hich otherwise would have belonged to th e clan . I n

t hese circumstan ces, a l l ten den cy to early separat ion would
be checked, an d th e cohesion w ould con tin ue to th e en d.

Each Household would thus be a clan i n a state of a rrested

developmen t .
Thus th e Jo in t Family an d th e Clan m ay co—exist on equa l

terms
,
or th e family m ay be w eaken ed w hile th e clan i s

in creased, or th e clan m ay be repressed w hile th e family

con t in ues to flourish . Th e tw o forms ar e ra rely at their

best together. There i s a ten den cy that on e should
i n crease at th e expen se of th e o th er With these v iew s th e

facts appear to co in cide . I n In dia
,
says Sir H . S . Ma in e

,

*

“
th e Jo in t Family an d th e village commun ity a r e often foun d

s ide by s ide ; sometimes , in deed, boun d together by complex
common relation s . Even there

,
however

,
it h as been

o bserved that w hen jo in t families a r e abun dan t
,
th e v i llage

o rgan ization i s w eak an d village commun ities ar e rare ; an d

this is n otably th e case i n Low er Ben ga l . ” But th e most

con spicuous example of th e n atura l developmen t of an

archa i c society i s Russ ia . I n that coun try th e process h as
gon e on f or a lon g time

,
un der favourable con dit ion s an d

with little extern a l in terruption . There
,
with lan d i n excess

o f th e deman d of i t s popula t ion ,
th e village or clan con

t in n es to reproduce i tself in defin itely. I n these circum
stan ces society h as un dergon e n o structura l a lteration s .

When th e pressure of popula t ion i n an y village i s felt, a
swarm i s thrown off

,
an d a n ew v i llage i s formed , which

ma in ta in s rela t ion s of fil ia l a ff ection w ith its metropol is or

m u tter - dew
”
. When comb in ed action aga in st th e Ea stern

n omads became n ecessary
,
Russ ia assumed th e sole form i n

which
,
with h er experien ce

,
co - operation seemed possible .

Sh e appeared as a great v il lage
,
gov ern ed by its chiefta in

Th e Nin eteen th Cen tu ry, v ol . i i . p . 820.
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or clan father, occupyi n g lan d which w as common

proper ty, sel f—su ffici n g i n a l l respects , an d dea l in g with

stran gers i n i ts corporate form .

“ This
,

” says Dr . Fau ch er
,

alé

is st i ll th e con ception which th e Russian people en terta in

of their State.

” Such a society is substan tia lly th e archa i c

form ca rried out upon a large scale. Probably a s imilar

an d n ot less in structive example will be foun d i n th e

history of Chin a . Probably
,
too

,
th e socia l istic an d

n ihil istic agitation of w hich w e hear in Russia is on ly an

attempt to resist th e extern al ten den cy to con vert an

archa i c in to a polit ica l society . It seems in credible tha t

reason able m en should desire th e destruction of a l l govern

m en t ; but it is n ot at a l l in credi ble that m an y person s

should prefer th e old system of clan society to th e Imperia l

governmen t of th e Tsar . However this m ay be, th e history

of th e Southern Slav sf is very differen t. With them th e

Jo in t Family h as taken th e place of th e village . They h ad
been subject to Mohammedan rule. Th e effect of this

in fluen ce is eas i ly traced . It h as repressed a l l ten den cy

towards in depen den ce, an d con sequen tly a l l Gen tile develop
men t . I t h as n ot afforded , a t least to i ts Christ ian subjects ,
tha t pro tection fo r person an d property un der which

,
i n wel l

govern ed coun tries , th e free action of th e in dividua l i s

ren dered possible . I t h as a t th e same time
,
for i ts ow n

con ven ien ce i n fisca l an d other ma tters
,
en couraged th e

formation o f smal ler a ssociation s , j ust as i n th e middle ages

association s of ville in s were en couraged on th e feuda l

estates . Th e Mohammedan governmen t seems to have

been wel l con trived for pu rposes of repress ion . It w as good

en ough to ma in ta in a fa ir amoun t o f peace . It w as bad

en ough to check a l l econ omic advan cemen t . Thus th e

Southern Slav—preven ted from expan din g
,
secured from

“ Cobden C lu b Essays , v o l . i . , p . 358.

1 See Si r H . S . Main e , ub i supra ,
p . 798.
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th e dan gers
,
both of w a r an d of peace, that usual ly beset

archa ic societies
,
excluded from th e ben efits of a pol itica l

organ izat ion
, y et required t o ma in ta in some collective

character—reta in ed th e form of th e Jo in t Family, because ,
by extern a l disturb in g forces

,
th e n atura l course of its

developmen t w as in terrupted.

6. It i s difficult to give an adequate description of th e

Jo in t Family or Maeg without some referen ce to its pr o

pr i etary relation s . This subject
,
how ever

,
requires full an d

separate treatmen t. While
,
therefore

,
I must reserve to an

other chapter th e con sideration of th e eviden ce , I m ay i n this

place ven ture
,
by w ay of an ti cipation

,
to presen t a summary

of th e con clusion s at w hich
,
upon this subject

,
I have arrived .

Th e settlemen t of Europe w as made by clan s . Each clan
occupied a certa in territory—much

,
I suppose, as an Au st r a

l ian squatter takes up n ew coun try. Th e lan d thus occupied

w as a llotted by metes an d boun ds to each bran ch of th e clan ;
th e rema in der, if an y ,

con t in uin g th e property of th e clan .

Each bran ch thus set up , as i t w ere
,
f or itself

,
an d dea lt w ith

its ow n members as if it were an in depen den t commun ity

It distributed to each Household
,
accordin g to th e n umber of

adult ma les therein ,
an a llotmen t of arable lan d. To this

a llotmen t certa in grazin g an d other rights on th e other parts

o f th e property of th e bran ch clan were appur ten an t. Th e

Household cultivated this lan d i n common
,
an d f or their

common advan tage. If an adult member died, th e

a llotmen t w as reduced by his share. If an adult

ma le member w ere added
,
either by adoption or by a

boy bein g admitted as of full age to th e clan
,
h e

, or th e

Household f or him
,
became en titled to a further propor

t i on ate share from th e public estate. When a division of

th e property of th e Household took place
,
each member

r eceived an equa l share, but th e shares were calculated per
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T h e div i
sion o f th e
Free Fopu
lation .

C HAP T E R VIII

THE D I ST IN CTI ON or BAN K S I N THE CLAN .

1 . Th e clan w as , as w e have seen
,
built up of separate

though related Households , i n each of w hich w ere various
degrees of ran k . Th e whole must exhib it th e character of

its compon en t parts , an d
,
con sequen tly

,
traces of these

differen ces m ay be expected i n th e composite body. As
th e Household h ad its House Father, his son s , an d his

depen den ts , so these severa l classes fin d their place i n that
aggregat ion of Households which i s ca lled th e clan . There
is th e Clan Father or chief ; there a r e h i s relatives

,

accordin g to their respective degrees of n earn ess an d there

ar e th e outsiders , or th e in f erior population . Thus
,
a sort

of double aristocracy presen ts itself. Th e House Fa thers
formed a privileged class as aga in st th e un en fran chised

members of their respective Households ; an d th e whole

body
'

of th e ra ce
,
th e Patrician s as distin guished from th e

Patres
,
formed an aristocracy as compared w ith their freed

m en or other depen den ts , or w i th th e metics or stran gers
that sojourn ed amon g them

,
or with th e a l ien population

that were permitted, on terms more or less hard, to

cultivate their lan ds .

Th e Irish lan guage h as specia l terms to den ote these

various relation s . “ Cinel
,

” or
,
as th e Welsh ca l led it

,

“ Cen eal ,
” comprised* “

th e severa l Houses derivin g from

Dr. Su llivan ’

s In trodu ction t o O’

Cu r ry
’

s Lectu res, v ol . i . p . l xxviii .
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a common an cestor or head
,
tha t i s

,
th e m en of pure

descen t . Clan d or cl ann
,
that is , th e children ,

i n cluded both th e
“

ci n él
”

an d a lso their cl ien ts an d

reta in ers . A similar dist in ction is expressed i n th e Roman
phrases ,

ale ha ber e gen tem an d i n gen i e esse, expression s

somewhat sim i lar to th e more fam i l iar distin ction s between

ser i f
/i r e ser r i tu tem an d i n ser v i tu te esse, an d between

poss i der e an d i n possess i on e essef f
'

These distin ction s a r e suff i cien tly clear ; but there i s

an other distin ction
,
which

,
though n ot less importan t

,
i s

less readily in tell igible . Amon g th e members of th e clan
i tself

,
within th e “

ci n él , i n th e strict sen se of th e term ,

an d apart from th e exception a l privileges of th e roya l

house
,
there w as a wel l - marked differen ce . That diff eren ce

w as betw een th e n oble an d th e free
,
or

,
as it m ay otherw ise

be expressed
,
betw een gen tle an d simple . Both classes

were equal ly members of th e clan ,
an d

, to a certa in exten t
,

h ad equa l rights . But both by publ ic opin ion
,
an d by th e

custom which suppl ied th e place o f law ,
certa in section s of

th e commun i ty possessed
,
i n comparison w i th other section s

thereo f
,
an ackn ow ledged superiority . Their descen t w as

purer ; the ir w ea lth w as greater ; their w er - geld w as higher ;
their share i n th e publ ic lan ds

,
or i n th e distribut ion of booty

,

w as larger ; they w ere th e n a tur a l leaders of th e comm un i ty
i n w a r

,
an d i ts n atura l coun cil lors i n peace . Accordin gly

,

w e observe i n th e early h istory o f a l l th e Aryan n ation s th e

presen ce o f w ha t m ay be ca lled a n atura l aristocracy as th e

leaders and th e kin smen of a n a tura l democracy.

It i s i n Greece an d i n Germany that this division i s

m ost con spicuous . Every reader of th e “ Il iad ”

i s familiar

wi th th e broad l i n e which separa tes th e kin gs an d heroes
of k i n t o Zeus from thei r fo l lowers . I n th e Odyssee,

”

too ,

See He i n ecc i u s ,
“ A n t . Rom M uhlen berg’s n ote, p . 480.

'I' Mr . Poste ’

s
“ Gaiu s , ” p . 041 .
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th e prin ces an d th e sceptred kings ar e carefully distin

gu i sh ed from th e ordin ary freemen . Amon g th e con t in en ta l
Teuton s there a r e th e Adel in g an d th e Fril in g : amon g ou r
ow n an cestors , th e Eorl an d th e Ceorl . To these correspon d

th e Primus Mediocris an d Min or of th e Burgun dian s an d of

th e Al eman n i , an d th e He ldr an d th e Odel Bon dr of th e

Norsemen . But th e other n ation s a lso exhib it similar
phen omen a . I do n ot speak of th e Populus an d th e Plebs

,

for that great division m ay be placed i n a class differen t

from that w e a r e n ow con siderin g. But th e Roman
a n a logues appear i n th e I n gen u u s , i n th e old sen se of th e

word
,
an d th e

”

L i ber ; or
,
i n a differen t a spect

,
i n th e

A dsi du u s an d th e P r o leta r i u s of th e Twelve Tables . I n

In dia
,
settin g apart th e Brahman s as a l iterary or pr of es

siou a l class , an d takin g th e Sudras as an in ferior an d

con quered population ,
there ar e

"6 th e Kshatriyas or n obil ity
,

an d ben eath
,

them th e Vei sy as or free cultiva tors . Th e

Zen d Avesta speaks of th eQaeta s or own ers of th e lan d
,

with their atten dan t frien ds , an d th e Ver izen a s or actua l

workers of th e so il . I n other passages of th e same work
,

t h e Ath ar v as appear to occupy -

f a pos i tion s imilar to that

of th e Brahman s while th e Rath aest r as
”

an d th e

Vast rya
- f sh u y an s correspon d to th e Kshatriyas an d th e

Vei sy as respectively. Perhaps th e Av esta i in dicates a

similar distin ction i n th e differen t con sequen ces of givin g

bad food to th e own er of a n oble house, an d to th e own er

o f a middl in g house. Amon g th e Kelts a l ike division

preva i led . Th e Irish h ad their F la t/rs an d the ir Bo - omlr es .

Th e Welsh h ad their Br eyr an d their Bon eddi gi on . Th e

H ighlan d distin ction § between th e Duin e U asa l s an d th e

See Dr . Mu ir’s San scrit Texts, vo l . i . , p . 292.

'f I b. ,
v ol . i . , p . 293 ; v ol . i i . , p . 454.

Spiegel’s Avesta , ” by Bleeck, v o l . i . , page 105.

Robertson ’

s
“ Scotlan d u n der h er Early Kings, vol . p . 303 ;

v ol . i p . 237.
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wh ich a Mceg or Sipsceaf t w as able to afford . This

mean t tw o gen erat ion s i n l in ea l succession
,
or

,
in cludin g th e

person himself, three descen ts . But even th eMaegm an— much

less th e m an w h o
, from whatever cause, fa i led to atta in h i s .

Mcegthu m
— w as n ot th e foremost i n h i s commun ity. Tha t

place w as reserved f or those w h o could trace their Meeg three

t imes w h o n ot on ly themselves h ad their free gran dfather,
but whose gran df ather an d whose gran dfather’s gran df ather

h ad severa lly their Maeg . Thus freedom ,
an d th e practica l

rules as to th e success ion to proper ty , an d as to th e wardship

of w omen an d of min ors, were determin ed by co lla tera l
kin ship ; but lin ea l descen t w as th e test of n ob i l ity. Th e

m an w h o could trace his six un in terrupted degrees of

un sullied l in eage w as n ot merely free - born
,
but full - born .

H is b irt h en titled h im to lan d an d office ; but n either lan d
n or off i ce

,
even if they could be otherwi se a cquired

,
could

compen sate f or an y deficien cy i n h i s b irth .

Th is rule of n obi l ity seems t o be th e result of tw o other

rules . On e is that fun damen ta l prin ciple which I have
a lready n oticed , of takin g th e common great - gran df ather

a s th e stock , or foun der, of th e Jo in t Family or Maeg . Th e

other is a rule which , i n th e presen t chapter
,
I sh a l l more

particularly con sider, kn ow n as th e custom of th e Three
Descen ts . Th e effect o f this latter rule w as tha t

,
f or th e

purpose of acquirin g fu l l ran k i n an y particular status , th e

cla iman t rrr u st show that h is fa ther an d both h i s gran d

fathers h ad held that status . Con sequen tly, a m an w h o

cla imed to belon g t o th e n ob i l ity of his clan must show

that h i s gran dfather w as n oble— that is
,
that his gran d

father h ad a k i n
,
or i n other w ords

,
h ad a great - great

gran dfa ther w h o w as a freeman . Therefore, a n obleman
must trace

,
at least

,
fiv e an cestors— that is

,
must be th e

sixth i n l in eal success ion of freedom . I have a lready

m en tion ed th e double set of three an cestors i n In dia an d i n
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Rome
,
an d th e st il l more exten ded pedigrees of th e Greeks

a n d of th e Kelts . But, how ever s trong th e pr obabi lity
m ay be , direct ev iden ce h as h itherto been w an tin g to

establ ish that th e completion of such a pedigree w as

essen tia l to n ob i l ity. I th in k tha t th e un itin g lin k i s

supplied by th e Athen ian practice . An o l d w ri ter " s ta tes
tha t “

th e Thesmothetae a r e Eupa trids , r er r dpw r'. Tha t
i s

,
i t w as n ot suffi cien t that a can dida te f or th e off ice o f

Th es rn o th ete should h e himself a Eupatrid
,
bu t h i s fa ther

a n d h i s mother, an d bo th h is gran dfathers must a lso have
been Eupatrids , But th e pos i t ion of a Eupa trid impl ies ,
a s w e have seen , th e presen ce n ot on ly of a n ear k i n

,
but

o f a full o r remote k i n an d as th e n ear k i n termin ated at

secon d cous in s
,
th e full k i n implies an addition a l s tep

tha t i s
,
i t requires a min imum o f four l in ea l descen ts . I f

,

therefore ,
th e gran dfa ther of th e can dida te w as a Eupa trid

,

an d i f a Eupa trid w as a m an w h o could show h i s gran d

fa ther’s gran d fa ther
,
i t fo l low s tha t th e can dida te himself

n ru st ha ve been required to prove h i s third gran dfa ther
tha t i s

,
to n ame h i s T r i tav u s . At Rome

,
aga in

,
a l l th e

e len rcn ts o f th e case exis t . Th e T r i tav u s w a s kn ow n to

th e law : every Pa trician h ad a gen s . Th e rule o f th e

Three Descen ts w as
,
a s I sh a l l presen tly show

,
recogn i ze d.

I t i s n ot
,
then

,
a n un reason able in feren ce tha t th e tes t o f

n obi l ity w a s th e same i n Rome a s i t w as i n Athen s . I n

mode rn t i m es
‘

f
‘

th e sys tem o f hera ldic quarter ings
,
o n ce a

ma tter o f grea t practica l impo rtan ce , indica tes th e exis ten ce
i n Wes tern Eu rope o f a s imilar prac tice . Th e la tes t actua l
example o f th e rule seems to be tha t o f th e Norsemen .

Amon g these people ,
th e s ixth inheri tor o f a n O del

p r ope r ty w a s a n O del Bo n dr ; but i t w a s o n ly th e s ixth
inhe r i to r o f such a property ,

w h o could trace h i s descen t

See Herm an n ,

“ Grec . A n t. , p. 297.

f Robe rts o n '

s Sco tla nd u nder h e r Ea rly Kings , v o l . pp . 323 .
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through th e matern a l a s w el l as th e patern a l side, that w as

perfect i n h i s gen era tion s an d so en titled to ran k as an

Hol dr .

3 . I n this n obil ity there were degrees . There w as on e

bran ch n obler than th e n oble
,
an d i n th e n obler bran ch there

w as on e person n oblest of a l l . Amon gst a l l his clan th e

chief stood proudly emin en t. Their n ob il ity
,
in deed

,
w as

n ot du e e ither to his favour or t o an y popular gran t. It

w as th e result of b irth a lon e . Th e clan smen were thei r

ch ief’s brothers * an d kin dred . He w as their chief
,
thei r

a ckn owledged sen ior an d fir st m an
,
but i n n o sen se their

m aster
,
or th e source of their hon ours or of their wea lth .

He w as their n atura l leader i n w ar , h e w as th e n atura l

arb itrator of their disputes i n peace. Above a l l
,
h e -w as

charged w ith th e care of th e Gen ti le worship . This last

fun ction
,
in deed , w as that which w as specia l ly character

i st i c of archa ic roya lty. Gen erals might be chosen f or

specia l services , i f occasion so required . Judicia l busin ess
,

i f archa ic proceedin gs deserve that n ame , might be tran sacted

before ofii cer s appo in ted f or th e purpose . But th e worship
of th e Gen s , l ike th e worship of th e Household , required th e
services of a pa rticular celebran t . That celebran t should
be th e heir of th e Epon ym — that is, h e ought i n strictn ess
t o be th e eldest male, or th e represen tative of th e eldest

male, of th e eldest bran ch . Thus
,
Mr . Lya l l -f assures

u s that, i n “ Rajputan a
,
th e chief i s supposed to be th e

n earest legitimate descen den t
,
i n direct l in e, from th e

foun der of th e State
,
accordin g to th e gen ealogy of th e

tribe ; an d th e heads of th e bran ches from this ma in stock
ar e th e leadin g Rajpr

’

rt n obles , th e pillars of th e State.

Such were those hereditary kin gs with defin ite prerogatives,

Tod’s “ Rajasthan , v ol . i . , p . 1 98.

T Edin . Review ,

”
cxliv. , p . 1 83.
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t hus writes Th e descen den ts an d relation s of a kin g

f ormed an exclusively roya l class
,
an a logous to th e An glo

Saxon Athel in gs or Cl i ton es , th e descen den ts of Woden
,
an d

th e Bavarian Ag i l ofin gs . Th e story told by Tacitus of th e

Cherusci sen din g to Ita ly for a Roman ized Ch er u scan ,
after

th e extin ction of a l l th e members of th e roya l family at

home
,
m ay be para lleled by s imilar in stan ces of a strict

adhesion to th e roya l l in e i n Irelan d.

” Amon g Teuton ic
n ation s this practice* seems to be un iversa l . All th e reign in g
families i n Northern Eu rope— An glican ,

Saxon
,
Dan e

,
an d

Norw egian— traced their descen t from Odin . Amon g th e
Ostrogoths th e clan of th e Ama l i w as pr e

- emin en t ; amon g

th e Visigoths, th e Bal th ae ; amon g th e Bavarian s , th e Agi
l ofin gs ; amon g th e Fran ks

,
th e Merw i n gs amon g th e

Van da ls
,
th e Asdi n gs ; amon g th e Lombards , th e Gu n g i n gs

an d th e L i th i n gs . Amon g th e In dian clan s of th e presen t
day ,

th e roya l houses
,
as w e might expect

,
a r e carefully

defin ed. Thus
,
to take but a sin gle in stan ce

,
th e Ran a of

th e Rajpr
’

rtsj
‘ must belon g to th e Sesodi a Sacha of th e

Geh l ote Ka la of th e Soory av an sas .

I have sa id that th e Gen ius of th e Foun der became th e
L ar of th e Household. Th e same pr in ciple con tin ued to

operate when th e Household h ad expan ded in to th e clan .

Th is spirit w as i n some w ay supposed to dw el l i n th e House
Father or th e Clan Father f or th e time bein g. That chief

con tin ued upon earth th e existen ce of th e sa in ted Gen arch .

How lon g th is bel ief actua lly con tin ued, or w hether it ever

were practica lly dr iven ou t by bel iefs that logica lly were
in con sisten t with it, it i s hard to tell. At a l l even ts , th e

sen timen t w hich it h ad gen erated rema in ed un chan ged .

We m ay thus, to some exten t
,
comprehen d th e deep feel in g

of devotion with w hich th e son regarded his father an d th e

Pro f. Stu bbs’s Con st . Hist. of En glan d, v ol . i . , p . 1 42.

See Tod’s Rajasth an ,

”
v ol . i . , p . 82, et seq .
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clan sman h i s ch ief. “ A fa ther
,

says an o ld Slavon i c
m ax im f

“

i s l ike an earth ly god to h i s son .

” “

Th e ordin ary

H igh lan ders
,
says Capta in Burt -f i n 1 730,

es teem it th e
u rost subl ime degree of v irtue to love their chief, an d pay
him a bl in d obedien ce , a lthough i t be i n opposi tion to th e

Gover nmen t . I n eed n ot cite authori t ies i n support of so

w el l kn ow n a fact as th e absolute self - abn ega tion of th e

Kelt ic clan sman . But as a proof of i ts pers isten cy I m ay

observe tha t , so lately a s three an d a ha l f cen turies ago ,
this

sen t imen t w as i n full force
,
n ot on ly amon g th e Keltic Irish ,

but amon g th e En glish settlers , i n favour o f a fugitive child
w h o w as sprun g from a great An glo - Irish l in e. An En glish
o fficer”

;
i n Irelan d thus w ri tes

,
i n th e year 1 538

,
to h i s

superior offi cer i n Lon don I assure your Lordship tha t th is
En gl ish Pa le

,
except th e tow n s an d some f ew of th e posses

s i on er s
,
be so a ff ection ate to th e Gera ldin es

,
tha t f or kin dred ,

ma r riage
,
fosterin g

,
an d adherin g as follow ers

,
they covet

more to see a Gera ld in e to re ign an d triumph than to see

God come amon g them ; an d if they migh t see this youn g
G ire t's ban n er displayed— i f they shou ld los e ha lf the ir
subs ta n ce

,
they w ould rejo ice n ro r e a t th e same

,
than o ther

w ise to ga in grea t good .

A s tra n ge ca se o f th e same kin d
,
from Rajpr

’

rt h is tory
,
i s

n arra te d by Co lon el Tod § W
'hen w e remember th e in ten se

supe rs titio n o f th e pa rties
,
a n d th e terror w h ich such super

s t i t i on exci tes even i n th e bo ldes t among un cultured people
,

th e devo tion o f th e Rajput chief w i l l probably be thought to
dese rve n o mean rank amo ng th e recorded deeds o f self

sacr ificing hero ism . Jesw u n t Sin g, th e Raja o f l\1a rw u r
,
a

celebra ted Rajput p r in ce , los t h i s sen ses i n con sequen ce o f

S i r H . 8 . Ma in e ,

“ T he Nin eteenth Cen tu ry , v o l . p. 80 1 .

f Mr . Sk cn e’

s H igh l a nde r s , ” v o l . i . , p . 156 .

1 Pro fe sso r Ri e lrey ’

s Le ctu res o n 1 risl i Histo ry ” (2nd se r i es), p . 1 1 5.

5 Ru jas tha n ,

"

vo l . p . 36 .
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th e a larmin g apparition of a Brahman t o w hom ,
when i n

l ife, h e h ad given j ust cause of offen ce.

“ He w as gen era l ly

bel ieved t o be possessed w ith a w icked Spirit, which ,
when exorcised , w as made to say h e would on ly depart on

th e sel f- sacr i fice of a ch ief equa l i n dign ity t o Jesw un t .

Nahur Khan
,

‘
th e tiger lord

,

’ chief of th e K oom paw u t

clan
,
w h o l ed th e v an i n a l l h i s battles

,
immediately offered

his head i n expiation f or his prin ce ; an d h e h ad n o soon er

expressed this loya l determin ation than th e holy m en w h o

exorcised th e spirit caused it to descen d in to a vessel of

w a ter
,
an d

,
havin g waved it thrice roun d his head, they

presen ted it to Nahur Khan
,
w h o dran k it off

,
an d

Jesw u n t
’

s sen ses w ere in stan tly restored . This mira culous

tran sfer of th e ghost is implicitly bel ieved by every chief
of Rajasthan

,
by w hom Nahur w as ca lled th e ‘fa i thful of

th e fa ithful .’ Previ ous to dyin g, h e cal led his son ,
an d

imposed on h im
,
by th e solemn ity of an oath

,
th e abj uration

of th e office of Pu r dhem,
or hereditary Premier of Marw u r

,

w hose dign ity in volved such a sacrifice an d from that day
th e Ch am paw u ts of Ahw a succeeded th e K oom paw u ts of

Asope , w h o ren oun ced th e first seat on th e right for that on

th e left of their prin ce.

4. Between th e tw o extremes
,
th e n oble an d th e s lave ,

there were some in termediate con dition s . There w as th e

freeman
,
w h o w as below th e n oble . There w a s th e freed

m an
,
w h o w as but little above th e slave. Th e freeman ,

t oo ,
w as either full - born or merely free- born

,
as h e w a s

,
or

w as n ot , a member of a Maeg . Th e question ,
to which of

these classes an y m an belon ged , w as determin ed by his
pedigree. Th e gen era l ru le seems to have been that a m an

w as held to possess th e full rights belon gin g to any con di

tion ,
i f his fa ther an d his gran dfather, w ith their respective

wives
,
h ad occupied th e same position ,

a lthough with
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va lue of his life an d l imb w ere a lso less . He might

even
,
i n case of misbehav iour

,
be reduced on ce more to

t h e servile ran ks . On his death
,
if h e h ad n o children ,

h i s property eschea ted to h i s Pat r on u s
,
because

,
as havin g

been a slave, h e could have n o agn ate either n ear or remote

by w hom h e might be represen ted. Th e l ike con dition s

attached to his children . Th e son s of th e freedmen ,
th e

L ibertin i
,
l in gered

,
to u se th e expressive phrase of th e

Roman l aw
,
i n th e same state of imperfect freedom as their

father. It w as n ot un ti l th e third gen eration that th e first

free - born m an of th e race made his appearan ce. He
,
a lthough

h e did n ot himself possess a l l th e rights of freedom ,
w as

capable of tran smittin g them . Accordin gly his son ,
that i s

t h e fourth i n descen t from th e freedman o r eman cipated

slave
,
w a s both free by in heritan ce

,
an d w as th e stock to

w hich h i s free - born posterity traced their descen t. St i ll , th e
free - born m an w as f ar from atta in in g to a l l th e rights an d

privileges of perfect birth . He w as free - born ,
but n ot

full - born . A full - born m an must have an in depen den t

family association ; an d f or such an organ isation th e presen ce

o f tw o l ivin g gen eration s of free - born m en w as essen tia l .

T hus a full - born m an must have at least tw o pure descen ts .

Hi s gran df ather an d his gran dmother on each side , as w el l

as his father an d h i s mother
,
m ust have been free - born . A s

th e L iber w as th e third i n descen t from th e L i ber tu s , so th e

I n gen u u s w as th e th ird i n descen t from th e L iber. Th e

full Maeg or Cogn at i o as th e later Roman writers ca l l it
,

w as thus formed
,
a body capable of protectin g its members ,

an d an sw erable jo in tly an d severa l ly f or their misdeeds . It

w as upon this Maeg that th e duty of w agin g th e blood feud

f or a s la in kin sman devo lved. It w as to th e Maeg that th e

w er—geld of such a kin sman w as pa id. It w as th e Maeg of

th e homicide that h ad to make or to guaran tee th e proper

compen sation ,
an d aga in st every member of which

,
i n th e
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absen ce of such compen sation
,
th e aven ger of blood might

law fully exten d h i s hand .

There w as , however , a fu rther distin ction . Th e Maegm an

or I n gen u u s possessed , in deed , full heritable blood , an d

form ed on e o f a distin ct self - govern in g association . But h e

did n ot thereby acquire i n th e fullest degree a l l th e adv an

tages that resu l ted from such a pos ition . It w as n ot

reason able that a n ew ly - formed Maeg should have th e same

pow er or th e same importan ce as on e w h ich h ad been
establ ished f or many gen er a t ion s . We thus arrive at a

differen ce betw een full - bor n freemen . Maegs w ere older an d

youn ger. Th e you n ger Heeg stood by itself, an d h ad w ithin
th e commun ity to w h ich i t belon ged n o further or other

specia l conn ection . It w as on ly an in choate k i n . But th e

o lder Mzeg ,
that w hich h ad con tin ued f or three descen ts o f

Maeg th u m ,
expan ded n o t on ly in to a k i n

,
but in to a k i n of a

very high rank . That i s to say ,
th e full - born member o f a

Maeg ,
w hose tw o gra n dfa thers h ad been themselves Mzegm en

,

w as thereby th e member o f a k i n
,
th e mos t advan ced an d

highes t fo r m o f blood rela tion sh ip w i th w h ich th e an cien t
w o rld w a s acqua in ted . But th e clan sman w h o could recko n

h is s ix a n ces to rs upo n bo th s ides o f un blemished descen t
,
w a s

n o t o n ly fr ee - born ,
but full - born ; a n d n o t on ly full - born ,

but w el l - bo r n .

§ 5 . I n ow proceed to s ta te th e ev iden ce i n support o f ” M m e,“

th e exis ten ce o f th is cus tom o f the Three Descen ts . Th e

Roman s h ad specific n ames fo r each s tep i n th e firs t part o f
th e progress ion ,

L i be r tu s ,
L i be r t i n u s , an d Liber . I t i s ex

press ly s ta ted " tha t th e class Libertin i fo rmerly in cluded
bo th th e L ibe r ti an d th e so n s o f Libert i . There i s a lso the

cus tom o f th e Fas t id
‘ i n w hich th e n ames bo th o f th e fa ther

Su et. , ( l a nd ,

‘
24.

'

f Niebuhr, Histo ry o f Rom e , vo l . i i i . , p. 295.

eviden ce o f
t he Th ree
D escents .
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an d of th e gran dfather ar e recorded. Further, i n a

speech i n L ivy
,

* th e speaker
,
Appius Claudius Crassus,

con trasts with th e m en of Patrician descen t th e ordin ary

Quirite
,
th e descen den t of tw o free m en . Th e Greeks h ad

th e remarkable word Tpt
'

y ti m a
,
which implies

,
i n i ts secon dary

sen se
,
fuln ess of th e con dit ion described ; an d th e force of

this eviden ce is n ot weaken ed by th e fact that
,
i n th e great

orators an d poets, th e u se of th e word is gen eral ly figurative .

Thus Demosthen es describes an oppon en t as evil from th e

third gen eration that is
,
h e a lleges that this oppon en t w as a

free citizen of Evil
,
an d could show his “ Vier ahn en ”

i n

crime. So
,
too , th e un happy (Edi posj

' when
,
i n h i s m i sap

prehen sion at th e cause of h er a larm
,
h e strives to en courage

I ocasté to proceed with th e terrible in quiry
,
a ssu res h er

tha t h er n ob i l ity will rema in un sta in ed
,
even though h e

should be proved thrice a slave from th e third mother ;
tha t is

,
even though h i s servile state were establ ished by

lawful in heritan ce , an d h e w ere a slave n ot merely of th e

third
,
but of th e fourth gen eration— n ot merely capable of

tran smittin g slavery
,
but a ctua lly in heritin g it as a right .

I n l ike man n er, Eu r i pi des i speaks of a m an as thrice a

bastard that is
,
as on e i n whom ba se descen t h ad become

hereditary. It i s n oteworthy
,
too

,
that Homer usua lly gives

th e n ames
,
n ot on ly of th e father

,
but of th e gran dfa ther, of

his heroes . At Athen s § it w as n ecessary that th e Archon s
an d th e Priests should prove their descen t as citizen s f or

three gen eration s . So
,
too , Str abo l] states that amon g

th e Mass i l i ots three gen eration s were n ecessary to qual i fy

An h oe , s i Cl au d i ae fam iliae n on s im n ec ex patricio san gu in e or tu s sed

u n u sQu i r i t i um qu i l i bet , q u i m odo m e du obu s ingen u is or tum et vivere i n
libera civitate sciam , r et i cer e possim

—v i ., 40.

T (Ed . Tyr. , 742, 1 063.

I A n dr om . , 637.

Herm an n
, Grec. An t . , p . 296, an d n ote

11 i v . , 1 79 c.
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father an d gran df ather h ad been n atura l - born subjects of

th e Crown . I do n ot mean that th e framers of that Act, or
even th e law officers of Kin g James th e First thought of

,

or perhaps kn ew an ythin g of
,
th e ol d rule of th e Three

Descen ts . But to stan d on th e ol d ways is very dear to

th e lega l min d ; an d it is n ot un reason able to bel ieve that
these law yers fo llow ed i n both cases th e tradition ary rule .

Th e Keltic n ation s a lso exhib it traces of a similar custom .

I n Cymric l aw , th e descen den t of th e origin a l A l l tu d
,
or

stran ger to th e district
,
w as

,
a fter th e lapse of three

gen eration s, ran ked as a Br i odw r ; an d then ceforth

became irremovable , an d w as en titled to his share i n th e

lan d of th e vicin ity.

”

I n Scotlan d , a similar rule appl ied

to serf s
,
a lthough it is possible that i n this case th e rule

m ay have been in troduced from En glan d. I n Irelan d,
th e descen den ts of a Bo - a ire

,
or Ceorl , might, when they

possessed lan d f or three gen eration s , aspire to become
Flath s . So too

,
a

“ Fa tah ?" Fam i lyj
' i n th e fourth

gen eration— i n deed
,
i n th e third , f or th e Daer Rothach

h ad a lso right of settlemen t—could n ot be ejected from

th e lan d . That is
,
th e third descen den t w as capable of

tran smittin g heritable right, an d th e fourth of acquisition

by virtue of such right . There is a curious appl ication of

this rule i n early Irish church affa irs . If a churchman

left h i s origin a l church an d wen t to an other
,
where h e died

,

his “ clan - n a igh e
” goods w ere div ided i n certa in fixed

proportion s between h i s o l d church an d th e n ew .

“ Th e

rights of th e origin a l church
, observes th e learn ed edi tor l

‘

of th e An cien t Law s of Irelan d,
“ did n ot cease with th e

division of th e clan - n a i gh e property of its former member,
but

,
a lthough. i n a decreasin g ratio

,
a ffected th e similar

property of th e tw o first gen eration s of th e descen den ts of

Dr. Su llivan ’

s In trodu ction to O’

Cu r ry
’

s Lectu res, vol . i . , p. ci x .

1
‘ l b. , p . cxxi . 1: v ol . i i i . , p . lxix .
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th e deceased . It m ay be conjectured that th e n ext

gen era tion w ould be w holly discharged from th e cla ims

of the church of their an cestors of th e third gen eration ,

an d that th e church i n whose district they res ided w ould
then be con sidered as their origin a l or n ative church .

”

6. These con s idera tions in di ca te th e triple dist in ction of
the an cien t free popula tion . I t con sisted of freedmen

,
of

freemen
,
and of n obles . Th e distin ction rested exclusively

upon blood , and coul d n ot , therefore, be removed by gran t
e ither of people o r o f k i ng. By th e Opera tion of t ime , i f
there w ere n o disturb i ng in fluen ce , each low er clas s

n a tura lly pass ed in to th e on e n ext above it . Each step of

promotion brought wi th it in creased con sidera tion
, addi

t i on a l stren gth an d influen ce by reason of a m ore

n umerou s kin dred an d more exten ded a l lian ces
, an d n o

sma l l ma teria l advan tage
,
bo th direct an d in di r ect. At a

la ter per iod
,
w hen th e depen den t portion o f th e Househo ld

became developed
,
a n d th e Gas i n dsch a f t w a s es tabl i shed

,

other va r ieties o f rank a rose . Nobil i ty w a s then derived
,

n o t from bi rt h
,
but from officia l pos ition a n d a tten dan ce upon

th e thron e . But, even in thes e circums ta n ces , n a tive righ t
th e r igh t o f a ben eficia l in teres t i n th e publ ic lan d tha t th e
chief held an d distributed—w as dete rmin ed by th e rule of

th e Three Des cen ts . Th e same prin ciple ,
too

,
es tablished th e

righ t o f th e lord to th e person a l serv ices o f h i s depen den t.

Hen ce th e pres erva tio n o f pedigrees an d thei r accuracy
m a tte r s w hich n ow seem merely so lemn trifl in g—w ere

duties o f urgen t practica l importa n ce . They w ere th e

ev iden ces o f a man
’

s socia l pos i tion a t a time w hen socia l

pos i tio n implied much more than i t n ow implies . “ ’l reth er

they w ere lo ng ,
o r w hether they w ere sho r t

,
they w ere a l ike

ess en tial , according to th e n a ture o f the ca s e
,
f o r the

establishmen t of rights . Writing o f the Rajputs
, Co lon e l
1 5

T he importance o f

genea logres .
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Tod * tells us that each race (sacha), h as its Gotr a A cha r ya ,

a gen ea logica l creed describin g th e essen tia l peculiarities ,
rel igious ten ets

,
an d pristin e loca le of th e clan . Every

Rajpr
’

i t should be able to repeat this
,
though it i s n ow

confin ed to th e family priest, or gen ea logist .
” In dia

,

” says

an other wr i ter ,
‘

l
‘ sin gularly barren of authen tic historica l

records
,
h as preserved, by ora l tradition an d w ith scrupulous

care
,
th e gen ea logy of even obscure families . I n every

village th e m i r a si
,
or bard

, can repeat th e n ames of every

proprietor w h o h as held lan d i n th e village s in ce i ts foun din g

hun dreds of years before ; an d th e proof of th e correctn ess

o f th e gen ea logy is th e fact tha t th e village lan ds ar e to - day

held i n th e very shares which th e descen den ts of th e

origin a l foun ders represen t . ” So it is sa id i tha t, i n Irelan d ,
th e gen ealogies of th e roya l houses appear to have been

critica lly examin ed an d discussed at th e gen eral con vem

tion s of th e states an d provin ces of Erin . When revised

an d approved of , they were recited a t th e fa irs , so that they

should be preserved i n th e memory of a l l
,
an d be subject to

th e con trol of public opin ion .

”

Th e same care,an d for a

l ike reason ,
w as taken as to th e pedigrees of l ow as w as

taken of th e pedigrees of high . I n th e ol d En glish an d

Scoto - Norman charters , th e pedigrees of serfs
,
traced with

m uch care, frequen tly occur .§ It is probable that i t w as i n

th e in terest of th e lord, an d n ot of th e serf, that this care
w as taken . But whatever m ay have been th e motive

,
th e

rule of l aw at that time w as
,
that th e mutua l rights an d

duties of the part ies were determin ed by th e fact of th e

descen t.

Rajasthan , v ol . i . , p . 82.

‘

f Griffin ’

s Rajas of th e Pu n jab, ” p . 451 .

1 Dr. Su llivan ’
s

“ In trodu ction t o O’

Cu r ry s Lectu res, v ol . i . , p . ccxxxu

see also , Si r Joh n D av i es’s Historica l Tracts (Ed . p . 258.

Robertson ’

s
“ Scotlan d u n der h er Early Kin gs, v ol . i i . , p . 314 ;

R em ble’s Saxon s i n En glan d, ” v ol . i . , p . 225.
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C H A P T E R IX .

COMMUN I TY.

§ 1 . Th e k i n ,
or gen s

,
or clan

,
w as thus a body of m en

of common descen t
,
so far

,
at least

,
as its prin cipa l members

w ere con cern ed
,
an d un ited by a common rel igion which

w as essen tia lly commemorative of that descen t . But it

w as someth in g more. These kin smen or f ellow—churchmen
—a lthough th e latter term n ow describes a l l t oo feebly th e
closen ess of th e ol d rel igious t i e—were a lso settled on th e

same lan d, an d were join t - ow n ers of it. Th e primary bon d
of kin dred un ion w as

,
in deed

,
th e commun ity of the ir

worship . But i n addition to this t i e
,
an d depen den t upon

it
,
w as th e further t i e to which th e commun ity of their

lan d gave rise . Th e lan d belon ged to th e clan
,
an d th e

clan w as settled upon th e lan d. A m an w as thus n ot a

member of th e clan ,
because h e l ived upon , or even ow n ed

,

th e lan d but h e l ived upon th e lan d
,
an d h ad in terests i n

it
,
because h e w as a member of th e clan . This secon dary

t i e
,
which survived, an d even superseded, th e earlier relation ,

w as origin a lly threefold . Th e clan smen l ived together

they held jo in t in terests i n lan ded property they m an aged,
for certa in purposes , that property i n common . Thus they

w ere at on ce kin smen
,
n eighbours

, co
- own ers

,
an d partn ers .

But in timate as thei r con n ection thus w as
,
their in dividua l ity

w as n ot lost. I n th e n ext degr ee of kin ship after brothers

th e House Spirits began t o differ . Un cle an d n ephew,

m uch more first cousin s, h ad n o longer th e sam e Lares.
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Even brothers , w hen they w ere separated , m ay have h ad
some di fferen ce of ri tual . Thus

,
each Household h ad i ts

separa te w orship , an d
,
con sequen tly ,

i ts separa te hearth
,

i ts separa te property , an d i ts separate admin is tra t ion o f

tha t proper ty. There w ere
,
therefore ,

i n an archa ic
tow n sh ip tw o dis tin ct classes of con di tion s . These con

di t i on s m ay ,
i n th e express ive lan guage o f th e middle ages

,

be described th e on e a s immun ity, th e o ther as commun i ty .

I n th e former case
,
th e House Father w as absolutely free

from a l l extern a l con trol . So long as h i s Household
rema in ed , h e could do w ha t h e l iked with h i s ow n .

Nei ther th e commun i ty as a w ho le, n or an y member o f i t ,
h ad an y con cern w i th h i s domestic affa irs . These affa irs

belon ged to h i s particular House Spirits , w hose w i ll i t w as

h i s duty to a scerta in an d to express . N o other person
,

therefore
,
ought

,
o r w ished

,
to in termeddle i n them . Such

an in terferen ce w ould have seemed to th e archa ic min d

someth in g n ru ch more serious than a mere un authorized
in trus ion . I t w ould have been an offen ce to th e House Spiri t
w h o w as thus approached by s tranger han ds

,
an d w ould

have cha l len ged h i s j us t resen tmen t . But outs ide th e

autho rity o f th e specia l House Spiri t
,
matters w ere changed .

There th e authori ty o f th e co ru ru o n spiri ts o f th e clan began .

The House Fa the r w a s n o lo nger in depen den t
,
but w a s

,
o n th e

con tra ry ,
boun d i n eve ry act an d i n every forbearan ce by

stringen t rules fr amed i n th e in teres t o f o ther person s . The

t i e betw een him an d them ,
a t leas t i n secular ma tters

,
w as

th e commun i ty o f the i r la nd . Bu t this commun ity varied
accordin g to circums ta n ces . There w ere

'

a lw ays th e

co n rm u n i ty o f n e ighbourhood an d th e commun i ty o f j o in t
ow n e rs hip. I n o ther w o rds

,
th e clan smen a lw ay s l ived

i n th e same v i llage
,
a n d ow n ed co llectively th e sa r i re

te r r i t ory . Bu t the ru an agem en t o f tha t lan d by th e

k in smen , an d ,
con sequen tly , th e con di tion s o f their part
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n er sh ip, varied according to th e n ature of th e property .

Sometimes some portion of th e lan d w as required f or th e

cultivation of cereals , or f or meadow lan ds, or f or plan ta

tion s . Sometimes a l l these purposes were i n deman d ;
sometimes n on e of them . Th e con dition s of production

differed i n diff eren t so i ls
,
an d cl imate

,
an d circumstan ces ;

an d th e con dition s of th e partn ership varied a ccordin gly .

Bu t w hatever th e differen ce i n th e deta i ls might be, some

kin d of partn ership a lways existed ; t o this exten t
,
at least

,

that in terests i n th e common property were n ot enjoyed

without referen ce to other proprietors
,
but could be used

on ly un der precise an d rigorous rules .

2 . It w as i n this man n er
,
by in depen den t groups of m en

un ited by some person a l t i e
,
w hether of blood or of rel igion

or o f both , an d a lso occupyin g collectively each i ts ow n

portion of lan d , that en tire coun tries were origin a l ly

in hab ited . Th e n ames by which w e n ow kn ow th e grea t
European mon archies were on ce mere geographica l

express ion s , an d did n ot den ote po l itica l societies . These

coun tries were in habited throughout their whole exten t by

a multitude of sma l l in depen den t organ ized bodi es
,
of wh ich

th e boun daries of on e ceased when th e boun daries of

an other began . There w as n o lan d
,
whether it w as cul

t i v ated or w as i n i ts n atura l state
,
that w as n ot in cluded

wi thin th e boun daries of some commun ity. Of course, ea ch

larger commun i ty h ad its sub - div ision s ; an d th e right to

its ow n portion of lan d w as guarded by each bran ch
aga in st other bran ches of th e same clan ,

as carefully a s

th e w hole territory w as protected from th e in trusion o f

stran gers . But th e fact that a certa in portion of public

See Em l ei tu n g zu r Gesch i cte der Mark —Hof - Dorf- u n d Stadt
Verfassu n g u n d der off en t l i ch en Gew alt. ” —V on Georg Lu dw ig Von

Mau rer . Sect. 3.
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but this a rea in cluded th e territories of severa l can ton s.

Mr. Hun terale describes th e remote district of Par i k u d
,
i n

Orissa , as
“
exhib itin g an a lmost perfect picture of th e

primitive Aryan commonwea lth . A Raja is at th e head
,

a n d exercises un question ed hereditary con trol . H is doma in s
exten d over 70 square miles , divided in to 54 commun ities of

agriculturists, who
‘

se homesteads
, 900 i n n umber

,
cluster

together in to villages ; each village havin g a perfectly

defin ed exten t of lan d attached to it . I n these rur a l com

m un es th e distin ction s of caste ar e rigidly preserved an d

th e gods a r e worshipped a ccordin g to th e an cien t r l tes .

“This statemen t gives a terri tory of acres which forms
th e origin a l mark

,
con ta in in g 54 separate an d kin dred marks .

Th e average size of each of these sma ller marks is about 830
a cres

,
an d th e average n umber of houses i n each village i s

a bout 1 7. Such w as th e Pa tria of th e Roman s , th e Ethel of
o u r an cestors

,
th e true Fatherlan d that held a l l that w as dear

to its son s . How deeply rooted i n th e popular min d w as

t his form of society
,
w e m ay j udge from its persisten cy.

Thucydides describes th e grief of th e Attic peasan ts, lon g
a fter th e pol itica l in tegration of Athen s , when they w ere

forced to aban don their v i llages, an d to take refuge from th e
i n vadin g Spartan s within th e wa lls of th e city. Th e Gets

,

or po l itica l divis ion s of En glan d before th e con sol idation
of th e Mon archy

,
have lon g ago disappeared, an d left

n ot a trace behin d them . But th e marks, which were a

n atu r a l 'l
‘

an d n ot an artificia l division ,
reta in ed their

i n dividua l ity un der every chan ge that h as befa llen ou r

r ace: To this day traces of th e old marks m ay be foun d

i n most of th e coun tries of con tin en ta l Europe . For In dia

I will repeat an often cited extract from th e writin gs ”

; of

“ Orissa, v ol . i . , p . 32.

K em bl e
’

s Saxon s in En glan d
,

vol . i . , p. 81 .

I Elph i n ston e
’

s History of In dia , ” p . 64, citin g Si r C . Metcalfe .
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a grea t In dian sta tesman
,
approved an d con firmed by th e

experien ce o f an other n ot less emin en t authori ty Th e

village commun ities a r e l i ttle republ ics , hav in g n early

everyth in g they can w an t w ith in themselves , an d a lmost

in depen den t of an y fore ign re lation s . They seem to last

where n o thin g else lasts . Dyn a sty a fter dyn asty tumbles
down : revo lution succeeds to revo lut ion . H in du , Pa than ,

Mogul
,
Mahratta

,
Sik

,
En glish

,
a r e a l l masters i n turn ; bu t

th e v il lage commun ity rema in s th e same . I n times of

trouble they a rm an d fortify themselves : a hosti le army

passes through th e coun try ; th e v i llage comm un ities co llect
their cattle w i thin the ir w al ls

,
an d l et th e en emy pass

un provoked . If plun der an d devastation be directed

aga in st themselves
,
an d th e force employed be irres istible ,

they fl ee to frien dly v i llages a t a dis tan ce ; but w hen th e

s torm h as pas sed over
,
they return an d resume the ir occupa

t ion s . If a coun try rema in f or a series o f years th e scen e

o f con tin ued pillage an d massacre
,
so tha t th e v i llages

ca nn o t be in habi ted , th e sca ttered v i llage r s , n evertheless ,
retu r n w hen ever th e pow er o f peaceable possess ion rev ives.
A gen era t io n m ay pass aw ay

,
but th e succeedin g gen er a tion

w i ll r eturn . Th e s on s w i ll take th e places of th e fa thers ;
th e same s ite f o r th e v i llage

,
th e same pos i tion s f o r th e

houses , th e same lan ds ,
w i l l be r e - occupied by th e deseen

den ts o f those w h o w ere driven o u t w hen th e v i llage w as

depopula ted : a n d i t i s n o t a tri fling ma tter w hich w il l

d r ive them o u t
,
f o r they w i ll often ma in ta in the ir pos t

through times o f d is tu rba n ce a nd con vuls ion
,
a nd acquire

str ength suffi cien t to res is t pillage an d oppress ion w i th
success .

”

3 . A s be tw een membe rs o f the same clan
,
lan d w as The Land

held n o t a s each m an though t f i t to occupy i t
,
but according ff;

to cert a in de fin i te rules . i n t
,
i n th e d is tr ibution o f i ts

Chm m cn‘
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lan d
,
th e clan did n ot dea l directly with th e in dividual or

even with th e Househo ld. If therewere a people, th at is , a

comb in ation of severa l clan s , each clan received its gran t .

If there were merely a sin gle clan ,
i t made its gran ts to its

severa l sub - clan s . Th e latter bodies dea lt with their
respective households . Thus th e lan d of th e whole com

mun ity w as divided in to port ion s of suitable size ; an d

these portion s w ere assign ed to th e severa l bran ches , sub
clan s

,
or villages . This assignmen t w as

,
a ccordin g to th e

an cien t practice, regarded as temporary ; an d a redistribution

of lan ds took place at certa in in terva ls, w ith th e object of
establ ish in g equa l i ty i n their respective shares . Each
village

,
upon th e ass ignmen t to it of its share

,
proceeded to

d i str i bu teLi ts proper share to every Househo ld
,
a ccordin g to

i ts ran k . Th e chief rece ived th e largest share ; th e clan s

m an w h o w as perfect i n h i s gen eration s received more than
th e ordin ary freeman . Such w as th e mode i n w h ich , i n
Caesar’s ”e time, their lan ds were distributed

, gen ti bu s

cogn a ti ombu squ e, to th e Cyn s an d th e Maegs of th e

German s . Such w as th e mode '

l
‘ i n which th e first settlers

i n N ew En glan d organ ized themselves . Such
,
a t this day ,

i s th e mode i n w h ich th e Af ghan cl an s i distribute an d

redistribute their lan ds .
A w el l kn ow n passage of Tacitus

,§ which h as given rise
t o much con troversy

,
thus fin ds its explan a t ion . Writin g

of th e early German s
,
th e historian says Agri pr o

n umero cultorum ab u n i v er s i s i n vicos occupan tu r , quos

m ox in ter se secun dum di gn at i on em par t i u n tu r . Faci l i ta tem

par t i en di camporum spatia pr aeben t . Arva per an n os

mutan t ; et super est ager . ” For th e words “ i n Moos
,

”

D e Bel l . Gall , v i . 22.

1
‘ Si r H . S . Main e, V 1 11 . Com . ,

p . 201 . M er i val e
’

s
“ Colon ization , p . 96.

Elph i n st on e
’

s Cau bu l
, v o l . i i . , p . 1 5.

“ Germ an ia , ” c. 20.
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House Father held his hou se an d garden i n f ee ; w as

en titled, subj ect to certa in reservation s , to a lease ren ew able

f or ever—f or on e
,
three, or four years , as th e case m ight be,

o f a shiftin g portion of th e arable lan d ; an d w as a lso

en titled to certa in rights of common appurten an t
,
an d other

s imilar rights i n th e w aste lan d of th e commun ity.

These various rights , an d th e duties tha t they imply,
were regarded as formin g parts of a w hole . Each right
depen ded upon th e other. It w as n ot tha t on e m an h ad a

right to a house an d yard, an other to a share i n th e

cultivated lan d
,
an d a third to a given amoun t of grazin g.

But th e own er of th e house, or, rather, th e family of which

h e w as f or th e time bein g th e organ
,
w as en titled t o a

defin ite share i n each part of th e common property. That
share w as ca l led xk fipog , or sors , or loos , or ethel

,
or a lod

terms which a lw ays in dicate an aggregate of rights an d

duties i n regard to th e patrimon y. This aggregate th e

Northmen ca l led Tompt, or
,
as w e reta in th e w ord

,
Toft,

an d th e German s
,
amon g man y other n ames

,
Pflu g . What

ever variety of n ames m ay have been used, th e fact itself

is clear. There i s an ol d maxim of German ic l aw * wh ich

declares that th e tempt is th e mother of th e field. Th e

house determin es th e share of th e field ; th e field deter

min es th e share of th e pasture th e pasture determin es th e

share of th e forest ; th e forest determin es th e share of th e

rushes to thatch th e roof ; an d th e rushes determin e th e

share of th e water f or th e n ets . I n old docum en ts
,

‘

l
' separate

m an si
,
i n differen t villages

,
each with its proper a ccessory

rights
,
ar e expressly declared to be respectively an i n teg r i tcos

or in depen den t whole. It is certa in that th e two ju ger a ,
th e

customary a l lotmen t of th e Roman s , a lthough somewhat

l arger than th e courts of th e Teuton ic dw el lin gs
,
were by

Grim m ,

“ Deu tsche Rechts A l ter th um er
,
p. 539.

V on Mau rer’s Ein leitu n g, ” sect. 57.
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themselves in sufficien t * to ma in ta in a Househo ld . It i s

on ly on th e assumption that this a llotmen t w as th e r epr e

sen tat i v e of other subs idiary rights that w e ca n regard th e
sta temen ts o f th e Roman historian s as comin g w ith in th e

l imi ts o f phys ica l poss ibi l ity . O u r ow n 1aw ,

'

l
'

too ,
preserves ,

i n th e doctrin es of common appurten an t an d common pa r

v i cim cge, some curious rel ics of th is mutua l depen den ce of

r ights . I n th e former case
,
th e right of th e common er to

depasture h i s s tock i n th e summer w as l imited by th e

n umber o f s tock that h e could ma in ta in durin g w in ter, a
n umber w h ich w as n ecessarily regulated by th e exten t of

h i s farm buildin gs and th e produce of h i s cultivated lan d .

Th e la tter form i s substan tia lly th e result of com rn on ab l e

rights over lan ds for certa in purposes held as separate

propert y . But th e law carefully distinguished between
ri gh ts o f common o f pa s ture w h ich arise o u t of some o ther
hold in g an d a r e in ciden t thereto ,

a n d righ ts o f pas ture i n
gross w h ich resul t from an ordin ary agreemen t betw een

pa rt ies i n respec t to grazin g.

4. Th e tow n w a s s imply a col lection o f houses
,
an d n o t T he Tow n

i n a ny w ay a co rpo ra te body o r in depen den t exis ten ce . fi
l

tiis
a

e

n

si
m s

It w as n o t th e bas is o f th e corn m rrn i ty , but merely that
port ion o f th e cla n

'

s la n d w h ich w as used f o r purposes of

res iden ce . I n addi tion to th e severa l houses a n d the ir
respect ive garden s , i t con ta in ed l in es o f streets giv in g access

to the various dw el lings . I t con ta in ed a lso a publ ic space

i n w hich meetings w ere held ,
an d publ ic bus in ess tran sacted .

I t w a s surroun ded by a w a l l , o r

'

a hedge , o r s ome s imilar

en closure . Wi thin i t, o r n ea r to it
,
w a s th e stro nghold

, a

place more o r less forti fi ed ,
i n w hich th e i nhabi ta n ts might

fin d shel ter i n time o f n eed . Some times
,
though n o t a s i t

Mom m sen ,

“ I l iat. Rom e
,

vo l . i . , p. 104, n o te.

1
' See Cru ise ’

s
“ Digest, ” Title xxiii .
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s eems n ecessarily, th e sacred places of th e clan were wi th in
th is fortress . Th e houses stood each i n i ts separa te en closure .

N0 buildin gs w ere erected w ith party wa lls . N o person w a s

even a l lowed to build or to cultivate up to th e very edge of

his lan d
,
but a space

?le
of at least tw o feet w as left f or eaves

drip
, or , as th e Twelve Tables ca ll it, Am bi tu s . I n later times ,

h owever, w hen tow n s
,
i n th e modern sen se of th e term ,

g rew up , an d space un der th e pressure of popula t ion became
va luable, this rule seems to have been relaxed . Each
en closure h ad,

l ike th e village
,
i ts separate hedge or other

fen ce . Th e Greek classica l writers ca l l th is en closure Icfpxoc.

Th e same w ord occurs i n Roman authors
,
un der th e form

ber etu m ,
an d w ith th e l ike mean in g. Ta citus n otes th e exist

en ce of th e custom amon g th e German s
,
w h o ca lled th e Space

surroun din g th e house kof or cu r t . Amon g th e Northmen
i t w as kn own as th e tof t i n th e Brehon laws , w here it i s
th e subject of much min ute legislation

,
i t is styled Ma i ghi n .

I n Russ ia it sti ll exists as I sba . I n In dia th e same

phen omen on a lso survives
,
with an addition al peculiarity . I n

t hat coun try n ot on ly th e precin ct
,
an d its in violab il ity

,

con tin ue
,
but a lso an extraordin ary secrecy of domestic l ife

,
a

s ecrecy which i s sa id to be ma in ta in ed even by people i n very
humble circumstan ces

,
an d i n con dition s of th e utmost

d ifficulty. It i s probable
,
as Sir Hen ry Ma i n e '

l
'

observes
,

that th is custom of secrecy w i l l expla in much that seems
stran ge to us i n primit ive society. But it receives its ow n

explan ation i n tha t separate character of th e Househo ld
worship to wh ich I have a lready adverted . Everythin g
don e i n th e house or its precin ct w as private because i t

w as holy : an d it w as holy because i t w as un der th e care of

i ts ow n especia l House Spirit.
There is l ittle room f or doubt that th e san ctity which

,

See K em bl e
’

s Saxon s, v ol . i . , p . 45.

’f'
“ V i llage Com m u n ities, p . 1 1 5.
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act h e w as boun d to care
,
an d to care very much , f or other

m en . These others
,
i n their turn

,
took a very l ively in terest i n

his proceedings . He w as n o lon ger at l iberty t o do w hat

h e l iked with his ow n . On th e con trary
,
it w as his duty to

do w ith it what th e custom of th e commun ity required.

He held certa in rights i n th e arable mark - that is
,
i n th e

agricultura l reserve of th e commun ity ; but both these
rights

,
an d th e modes of his enj oymen t of them ,

w ere strictly
defin ed . Ou t of th e publ ic lan d a certa in portion w as

set apart f or purposes of cult ivation . This portion

w as divided
,
somewhat l ike shares i n a compan y, amon g

a l l th e households of th e village . Th e s ize of these

reserves
,
an d of th e a l lotmen ts in to w hich they w ere

divided
,
varied i n diff eren t places . Th e rules of cultiva

tion i n l ike man n er varied a ccordin g to loca l requiremen ts ,
but i n each commun ity they w ere un iform .

Th e a llotmen ts were held subject to an elaborate code of

min ute regulation s of w hich th e obj ect * w as to secure

un iformi ty of cult i vation amon g th e severa l proprietors.

Thus
,
amon g th e Teuton ic tribes

,
th e arable mark w as

divided in to three fields . Of these fields
,
on e w as left

fa llow
,
on e w as used f or w heat

,
an d on e f or some sprin g

cr0p but th e whole of each field w as
,
at th e same time

,

e ither left fa llow
,
or cultivated w ith th e same kin d of crop .

I n these circumstan ces
,
th e l ot of each household w as divided

in to three parts—on e for each field. Each of these parts

w as
,
from th e n ature of th e case, at some distan ce from th e

other parts
,
an d n ever formed on e con sol idated property.

These a llotmen ts were gran ted f or agricultura l purposes
,
an d

f or n on e other. Con sequen tly
,
when th e cr Op w as removed

,

th e rights of th e common ers to th e u se of th e soil rev ived .

Af ter a g iven day , th e temporary fen ces were removed, an d

Si r H . S . Main e’s “ V 1 11. Com . ,
p. 1 09.
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the ca ttle of a l l th e clan smen “
w ere a l low ed to depasture on

th e stubble. On th e fa llow field
, on th e baulks o f lan d

div idin g th e fields , and on th e meadow lan ds after th e h ay
harvest, th e right of common pasture i n l ike man n er

preva i led .

If it be asked h ow th e origi n a l di stribution of th e arable

mark w as determin ed
,
th e an sw er m ust be tha t it w as

settled a t th e firs t formation of th e commun i ty. If th e

commun i ty w ere i n th e n ature of a colon y
,
or of th e settle

men t of a bran ch o r sub - clan
,
i ts portion w as ass ign ed to i t

by th e forma l act by w hich th e colon y w as establ ished or

th e bran ch w as en dow ed . If i t were an origin a l settlemen t,
th e lan d w as roped ou t by th e elders or th e chief

,
as th e

case might be , w ith referen ce, doubtless , to some custom

w hich existed
,
or w as assumed to exist, amon g th e settlers

,

o r w as s imply a ss ign ed by l ot . Sir Hen ry Ma i n e '

l
‘ describes

th e curious grow th of w ha t w as pract i ca lly n ew legis lation

i n In dian v illages , w here th e v i llage authorities have been
compel led to develop imagin ary cus toms fo r th e n ove l

bus in ess o f reta il in g w a ter suppl ied to th e commun i ty by
the Sta te ,

jus t as Engl ish judges w ere forced to apply th e

rules o f th e Common L aw to th e modem exigen cies of

ra i lw ays o r o f in suran ce . I n n o circumstan ces
,
however

,

“ Th e fields o f arable lan d in this co u nty (Norfolk)consist o f the lan ds o f
m any an d d ivers severa l pe rs o n s lying in te rm ixed i n m any and severa l sm a l l
parce ls , so that i t i s n o t po ss ible that an y o f them ,

w itho u t trespas s to the
o the rs , can feed their cattle i n their ow n lan d an d , there fo re , every o n e
doth pu t in their cattle to feed prom i scue i n th e o pen field . These w ords ,
‘
to go shack , ’ a r e as m u ch as to say ,

‘to go a t libe rty , ’ o r
‘
to go at

la rge , ’ i n which th e feeling o f o ld tim es i s to be observed , that the severan ce
o f fields i n su ch sm a ll pa rcels to so m any seve ra l pe rso n s w as to avo id
enclo su re an d to m a inta in ti llage . N oun—A goo d resolu tion , which
sta nds w ith reas o n which I tho ught fi t to be r epo rted , beca u se i t
i s a gen era l cas e i n th e sa id co u nty a nd , a t fi rs t, th e co u rt w as a ltogether
ign ora n t o f th e n atu re o f this comm o n called —S i r Ai des Corbet 's
Case . 7 Repo rts , 5a .

f Vill . Com . ,
p . 1 10.
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do th e duties an d th e rights of these jo in t purchasers of

water depen d, directly or in directly, upon mutua l agreemen t.
Authority, custom or chan ce

,
Sir Hen ry Ma in e wel l

observes 9“ a r e
,
i n fact, th e great sour ces of law i n primitive

commun i ties , as w e kn ow them ,
an d n ot con tract . If w e

m ay rely upon th e eviden ce of lan guage, chan ce h as been

th e preva il in g pow er amon g th e three great races of Western

Europe. Certa in ly
,
such words as Khfipoc, sors , loos—a l l

in dicatin g primarily l ot , an d
, secon darily, a portion of

freehold lan d with i ts a ccompanyin g rights—poin t i n tha t
direction . But whatever m ay have been i ts title, th e

partition
,
w hen on ce it h ad been made

,
rema in ed con stan t.

Th e origin a l n umber of lots con tin ued un a ltered
,
n otw i th

s tan ding an y chan ges that time m ay have made i n their

holders . Thus , i n th e Punjab, where th e village i s sa i d
'

l
‘

to

exist i n its stron gest an d most complete form ,
every villager

h as his share, w h ich is gen era lly expressed i n plough lan ds .

A plough lan d i s n ot a un iformquan tity of lan d, but a share
i n th e particular village. There m ay be 64, or 1 28, or an y
other n umber of shares ; on e m an h as tw o ploughs

,
an other

a plough an d a half, an other half a plough , an d each holds

l an d represen tin g his share.

Early i n th e presen t cen tury , i n Frieslan d
,
i n th e ba i l i

wick of Norden an dBer tum ,
lan d customs were s ti ll observed

,

w hich take us far back i n th e history of ou r race . I ci te at

length th e follow in g passage}
L from th e pen ,

it i s sa id , of th e

late Sir Fran cis Pa lgrave, because it illustra tes n ot on ly

my presen t subject
,
but a lso other matters w hich a r e

discussed i n these pages . “ Th e lan d i s con sidered as bein g
d iv ided in to portion s or Theel s ,§ each con ta in in g a stated

p . 1 10.

1
" Si r George Cam pbell, Cobden Clu b Essays , v ol i . , p. 1 56.

Ed . Rem ,
v ol . xxx 1 1 . , p . 1 0.

From th e Fr i si ek Tel la n , Eng . to ti l l .
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position , in deed, m ay be somewhat modified. I n those

cases w here th e lan d h ad been acquired by con quest
,
there

w ere gen era lly some rema in s of th e con quered population

w h o reta in ed more or less in terest i n th e lan ds that w ere

on ce their ow n . But as between th e con querors themselves
,

i t w as th e clan smen , an d th e clan sm en on ly
,
w h o were

en titled to derive an y advan tage from th e lan d that th e

clan h ad acquired. Th e outsiders th e m en w h o l ived with
th e clan but w h o were n ot of th e clan ,

were n o part of th e

folk
,
an d h ad n o share i n th e f olcl an d. N0 services

ren dered, n o participation i n th e common dan ger
,

n o

en duran ce of th e burthen an d heat of th e day ,
could create

i n an outsider an y colour of right . Nothin g short of
admission to th e clan ,

an d of in itiation i n i ts w orship ,

could en able him to deman d as of right th e grass of a

sin gle cow , or th e wood f or a sin gle fi r e. He w as per

m i tted to reside amon g th e clan ,
an d that w as a l l . What

ever advan tages h e derived from that res iden ce w ere

matters of grace, an d w ere n either rights n or th e foun dation

of rights . We m ay perhaps derive some assistan ce i n

formin g an idea of this system , which exercised so grea t an
in fluen ce i n th e early w orld

,
from th e curious surviva l of

i t which i s at this day foun d
"3 i n Sw itzerlan d . I n tha t

coun try every commun e h as i ts separate property, an d

decl in es to admit an y stran ger t o a share i n its priv i leges
w ithout du e con sideration . Every commun e

,
therefore,

charges an en tran ce f ee. Man y commun es have regular

tariffs
,
adj usted accordin g to market rates . Of late years

,

a party h as arisen w hich seeks to remove these in tern al

distin ction s
,
an d t o a llow a Sw itzer free right of settlemen t

i n an y part of Sw itzerlan d . But this in n ovation is f ar

from popular. Yaud’s commun a l reven ues ar e vast
,
an d

Mr
.
Dixon ’

s
“ Sw itzers, p . 74, et seq .
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sh e imagin es that revis ion will compel h er to admi t th e
Bern ese settlers , who ar e very n umerous i n h er hamlets

,

to a share i n a l l these village gi fts . ”

Amon g those person s who w ere en titled to th e u se of th e

public lan d, there seem to have been three prin cipal modes
of enj oymen t. Th e lan d w as occupied i n common ,

subject
,

of course , to regulation s for i ts reason able u se ; or i t w as

gran ted to some in div idua l or some commun i ty i n absolute
property ; o r i t w as so gran ted durin g a term for purposes
more or less restricted . Th e first m ode w as th e gen era l

rule
,
to which specia l gran ts to in dividuals were th e

exception . Every h ou seh older alE h ad
,
by vir tue of his

position
,
th e right to depasture upon th e publ ic lan ds

subject, as I have sa id , to what m ay be ca lled th e close

a certa in n umber ofseason of tillage or of meadows

cattle
,
probably as many a s h e could otherw ise m a in ta in

durin g th e w in ter. These cattle f ed together, accordin g to
the ir kin d , each un der th e charge of a common h erds rn arr .

Every householder w a s en titled to u se th e common w ays
,

an d to cu t wood i n th e publ ic forest. He h ad
,
i n l ike

man n er, th e righ t o f fishin g i n th e publ ic wa ters , an d of

hun t in g an d of fow l ing over th e public lan d . Al l these
righ ts belon ged as of course to every clan sman

,
w i thout

an y gran t , an d were
,
as I have sa id

,
appurten an t to h i s

tow n l o t .

I t i s probable tha t , i n ca ses of con quest, a l lotmen ts o f

arable lan d were ass ign ed i n absolute proper ty to th e

con querors a n d the ir heirs
,
an d that th e size of these gran ts

w as proport ion ed to th e ran k o f th e gran tee. I n time o f

peace
,
however, publ ic services were sometimes rewarded

by a specia l gran t o f publ i c lan d . I n Greece ,
such a gran t

w as ca lled r e
'

pevoc. Th e r c
’

y evoc o ccurs i n La tin un der th e

V on Mau rer’s Ein leitu ng, section s 07, 68.
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f orm templu m , a word, however, which w as soon specia l ized .

I n German y w e meet w ith th e sign ifican t term s Son der gu t
an d Sen der - ci gars , den otin g arable lan d or forest or hof
cut off from th e publ ic lan d

,
an d carved in to a separate

an d in dividua l property. I n En glan d
,
where such lan ds

were more frequen t than on th e Con t in en t, they were
cal led Bee- lan d ,

”

or lan d con veyed by specia l gran t , an d

n ot held un der th e ordin ary custom . They seem t o have
origin ated i n gran ts made to th e Church ; but th e pract ice
w as afterwards exten ded to lay gran tees , an d especia lly,
after th e power of th e Crown h ad become developed

,
to

th e Roya l Than es . Their devolution w as determin ed

either by th e form of th e gran t or by th e declaration of

th e origin a l gran tee ; an d, if h e so desired
,
they might be

subject to a kin d of perpetua l en ta i l . Th e reason of admitting
such a perp etuity w as probably th e des ire to follow th e

an a logy of th e Ethel or primitive a l lotmen t. Bee- lan d

w as
,
from th e n ature of th e case, a con quest or private

acquisition , an d so did n ot come with in th e ru les w hich

regulated th e “ her ecl iz‘a s owi a ti ca ,

”

or family estate . But

th e an a logy of that estate w as readily appl ied to it, an d th e

character on ce impressed could n ot by an y subsequen t
process be cfi

‘

aced. When
,
however, th e gran t w a s made by

th e kin g a lon e ,
without th e action of his great coun cil , un der

whatever n ame that coun cil w as kn own
,
grave doubts seem

to have been en terta in ed f or man y cen turies as to th e lega l

effect of such a gran t as regarded either th e heirs of th e

gran tee or th e successor of th e kin g. Th e Opin ion seems to

have lon g l in gered that th e heir succeeded on ly by th e

assen t of th e gran tor, an d that a n ew kin g w as n ot meces

sar i ly bou n d by th e gran ts of h i s predecessor, an d might

con sequen tly revoke them at his discretion .

A method, more usua l than that of Bee- lan d
,
of creatin g

separate in terests i n th ewaste lan ds w as by w ay of ten an cy.
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CH AP T E R X .

IMMUN I TY.

l . I have hitherto described th e association of freemen

whose ran k w as equal
,
or but sl ightly diff eren t

,
an d who

lived together upon terms of equa l ity. Outside this

association there were tw o other forms of society. There

w as th e Household, con sidered as a corporate body, without
an y relation t o other Households . There were th e relation
of th e Househo ld to its in feriors , an d th e mutua l relation s of
these in feriors arisin g from their common subordin ation .

This in depen den t position of th e Household m ay be ca lled

Immun ity, as opposed to th e Commun ity. It implies th e

possession of property
,
both rea l an d person a l

,
held by

separate right
,
an d without e ither th e ben efits or th e

bur then s aris in g from association . I n such circum stan ces ,
relation s, unmodified by extern al con trol

,
n ecessarily arose

betw een th e House Father an d his un free depen den ts .

These depen den ts might be relatives f or whom , by th e

custom of h i s clan
,
h e w as boun d to provide ; or m ight be

frien ds w h o l ived i n his house on terms of ackn owledged

in timacy ; or might be settled as an in ferior class i n their

ow n dw el l ings upon h i s lan d.

I do n ot think it can be successfully ma in ta in ed, a lthough

at first sight th e theory is very a l lu rin g, either that private
property w as evolved from commun a l rights , or tha t th e
modern kin g w as a developmen t of th e F i i r st or Alder
m an . Tha t for th e most part th e immun ity gradual ly
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superseded th e commun i ty is cer ta in . But I thin k that
this result followed ra ther from th e surviva l of th e fittest,
than from an y n atura l process of evolution . Th e

‘Gasi n dsch af t ,
’

i n my opin ion
,
a rose spon tan eously, side

by s ide with th e ‘Gemein de.

’

I ts developmen t w as later ;
but gradua l ly it absorbed th e o lder an d at on e time more

im portan t form . Th e tw o organ i sms were closely con

n ected. Th e on e w as th e Household itself, un der con dition s
favourable to its growth . Th e o ther w as th e developmen t

of th e relation s between severa l associa ted Househo lds . It

w as by th e advan tages derived from this association , that ,
i n many ca ses, th e developmen t of th e in depen den t House
ho ld became possible .

Th e clan
,
as I un derstan d the matter, assumed on e of tw o

forms . E ither th e Household from w hich it sprun g kept

together
, or i t dispersed . I n th e la tter ca se, th e result w as

a commun ity such as i n th e la st chapter I described : in

th e former case, th e result w as a chiefta in cy. Th e type of

th e chiefta i n cy w as thus
,
of n ecess ity

,
th e Household ; an d its

s tan dard of ran k w as th e n earn ess of k i n to th e chief.

Like th e House Father
,
th e chief h ad th e man agemen t of

th e corporate property. Like th e House Father, h e held
th e proper ty

,
n o t f or his exclus ive u se, but f or th e ben efit

of th e en ti re body. Importan t practica l con sequen ces

i n th e his tory of th e society fol lowed from this origin a l

di ff eren ce i n form . Sometimes th e two systems
,
to some

exten t
,
co - exis t even i n th e same society. There m ay be

chiefta in cies i n th e sub - clan s
,
while th e headship of th e

clan i s i n abeyan ce. Th e clan s m ay a ssume th e form of

commun i ties , an d y et m ay combin e i n the ir devotion to a
s ingle chief. O f th e former case , Mr. Lya l l *‘men t ion s an
example i n Rajpr

’

rtan a . There th e eldest bran ch of th e

Edin . Review , vo l . cxliv. , p . 195 .
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great Rath or e clan h as sometimes assumed th e form of a

commun i ty— or
, rather, of a n umber of households more or

less loosely con n ected . It h as thus fa i led to reta in its

n a tura l headship , or even to grow in to a separate power.
Th e on ly use that these Rajpr

’

rt L eg i t i rn i sts make of their

b irthright is to decl in e a l l obedien ce to a youn ger bran ch of

th e clan
,
th e Raja of Jodhpoor , w h o i s n ow th e a ckn ow

ledged pol itica l head of th e Rath or es . O f th e oppos ite form ,

a form much more con sisten t with po l itica l advan cem en t
,

th e most remarkable example is Russia . I n that coun try,
as I have sa id

,
th e type of society is th e village

commun ity
, or

,
as w e migh t ca ll it

,
th e democra t i c clan .

But every clan
,
an d every member of every clan

,
w hatever

m ay be their equa l ity amon g themselves , recogn izes, without
a limitation an d w ithout a murmur, th e P a tina Potesta s of

th e Tsar.

Assumin g th e existen ce of an immun ity—_ that i s
, of a

Household
,
either w holly or i n part, n ot in cluded i n an y

commun e—i t is n ot diff icult, w hen it assumes an y degree of

importan ce, to predict either its character or its con dition s .
Its possession s must

,
i n such a state of society as w e ar e

n ow supposin g
,
con sist i n a rude plen ty rather than wea lth .

I n th e absen ce of an y disturb in g in fluen ce
,
this state im pl ies

a n umber of person s w h o will con sume that plen ty, an d

sympath ize w ith an d assist th e person w h o bestows it.
Those person s will be i n th e han d of th e House Father
that i s

,
they w i ll ow e him a l legian ce an d be subject to his

authority. If they h ad previous ly been members of a com

mun e, or of other households , they w i ll aban don that position
as in vo lv in g rights an d duties in con sisten t with their presen t
relation . But there i s a secon d con sideration . When ce does

this plen ty arise ? Ca ttle must be ten ded, an d fields must be

cultivated. Abun dan ce
,
at least i n temperate cl imates

,

mean s labour ; an d labour i s n ot usual ly agreeable to th e
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method con sisted i n th e recogn ition of th e differen ce

between thin gs * patrimon ia l an d things n ot patrimon ia l
i n other words, between in heritan ces an d acquis ition s .

At an early period of commun a l history, if n ot from its

comm en cemen t, a distin ction w as draw n between property
in cluded i n th e partn ership or directly derived from its
fun ds

,
an d property acquired by a partn er i n some separate

operation . Th e property of th e corporation
,
or th e n atura l

proceeds of tha t property, w hatever m ay have been th e

purpose f or which th e association w as formed
,
belon ged, as

I have sa id , to th e corporation ; but property otherw ise

a cquired w as at th e dispos ition of th e in dividua l w h o

own ed it. If, in deed, th e property were acquired by th e
exercise o f th e ca ll in g which w as th e ordin a ry busin ess of
th e corporation ,

tha t property formed part of th e in herit

a n ce ; but if i t were acquired i n an y other man n er
,
th e

corporation h ad n o cla im upon it
,
except i n th e w ay of

ultimate rem a in der . I sha l l n ew state th e eviden ce as to

th e un iversa l ity of this d ist in ction—a distin ction which
,

l ike severa l others that I have n oticed, h as an importan ce
i n th e history of law f ar beyon d that which i n these pages

I have attempted to trace.

Men u , - l
' i n referen ce to th e Jo in t Un divided Family

,
says

What a brother h as acquired by labour or skill
,
without

usin g th e pa trimon y
,
h e sha l l n ot give up without his

a ssen t ; f or it w as ga in ed by his ow n exertion . An d i f a

son
, by his ow n efforts

,
recover a debt which could n ot be

recovered before by his father, h e sha l l n ot , un less by his
free will

,
put it in to parcen ary with his brethren

,
sin ce i n

fact it w as acqu rr ed by himself. I n a case where a

d ispute h ad arisen respectin g th e ga in s of a dan cin g - girl
,

“ Res v el i n n ostro patrim on io su n t v el extra n ostrum patrim on ium
h aben tu r .

” —G’a i u s, i i . , 1 .

1" i x. , 208.
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th e H igh Court of Madras * recen tly decided that “

th e

ord i n ary ga ins o f skill belon g to th e family, when this skill

h as been imparted a t th e family expen se
,

an d w hile

receiv ing a family m a in ten an ce. But th e case i s otherwi se

where th e skill h as been imparted a t th e expen se of others
,

n ot members of th e learn er
’

s family.

”

I n th e Odyssee
,
w e fin d Laertes in th e possession of an

estate w hich h e h ad a cquired by th e produce of his ow n

exer t i onsj
‘

an d w hich seems to be distin ct both from th e

ordin ary share of a member of a commun ity
,
an d from th e

specia l estate attached to th e Crown . I n Spar ta i it w as

discreditable to sell an y lan d , but th e sa le of th e an cien t

lot w as i l lega l— a di stin ction equiva len t to that betw een

th e Ter r a, A lod i s an d th e Ter r a Compa r a ta of th e Fran ks .
Th e most n otable i llustration of this subj ect i n an y Grecian

c ity is foun d a t Athen s , un der th e legislation of So lon .

Plutarch§ tells u s that th e great Athen ian law giver
acquired reputation by reason of h i s l aw respectin g wills .

Fo r
,
formerly

,
i t w as n ot law ful to make a will

,
but th e

goods an d th e house mus t rema in i n th e gen s of th e

deceased person but h e (i s , Solon)permitted a m an
,
i f h e

h ad n ot children
,
to leave h i s property to whomsoever h e

wished
,
an d thus hon oured frien dship more than kin ship

,

an d favour more than obligation ; an d made th e goods “ to

be th e acquis ition s o f their ho lders .

”

I n other w ords
,
h e

en abled th e heads of houses to dea l w i th thei r hereditary
property as they would have don e i f that property h ad

been acquired by their ow n labour o r thei r ow n capita l .

Thus a l ien ation w as facil itated
,
s in ce th e con sen ts pr e

See S i r H . S . Main e’s Ea rly Histo ry o f In stitu tion s
,
p. 1 10.

”f See Mr. Gladston e ’

s
“ Hom er an d Hom eric Age , ” vo l . i i i . , p . 59.

I G r o te
’

s H i st. o f Greece , ” v o l . i i . , p . 556.

“ So lon , c. 2 1 .

r d xpflpa r a xr fipa r a 7
'e e

’

xopf r
'w v i s omer s .
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v i ou sly requir ed were n o lon ger n ecessary, an d th e power

of testation i n its modern sen se became possible .

At Rome, th e operation of this distin ct ion w as felt i n

th e l imitation ,
or rather th e evasion , of th e patern a l power.

Th e person i n 'rn a r mf
‘6 whether h e were son or s lave

,
could

n either ow n n or possess anythin g i n his own right . What
ever h e a cquired , h e a cquired f or his House Father. If
property were bequeathed to him

,
h i s acceptan ce of it

depen ded upon th e direction of his House Father. If h e
did accept, his possession w as held to be f or th e u se of his

House Father. Al l th e produce of his ow n labour i n l ike
man n er wen t to th e same ever presen t authority. Thus

th e a cquisition of separate property by th e son w as
,
a t

least i n ordin ary circumstan ces
,
impossible . H is House

Father might a llow him to u se certa in property, which
w as termed h i s pecu l i u m but of this th e son h ad

merely th e admin istration . Th e own ersh ip
,
an d even th e

possess i on j w ere i n th e House Father. But there w as on e

direction i n w hich th e authority of th e House Father did
n ot operate. That authority arose ju r e pr i va to ; but out

side th e House, an d i n th e service of th e State
,
th e son w as

pu bl i ci ju r i s , an d w as then on an equa l ity w ith his father.

What th e son acquired i n w ar w as n ot th e result of an y

capi ta l or skill that belon ged to th e Household. Besides
,

boo ty w as th e property n ot of th e captor but of th e State
an d th e son

’

s share of i t w as given by th e State to him
,
as

on e of i ts citizen s , i n con sidera tion of services ren d ered by
him i n th e performan ce of a public duty. Accordin gly i t w as
held that, so f a r as regarded his pecu l i u m ca str en se —that i s
th e property h e h ad acquired i n w ar

,
a F i l i u s f cmn i l i a s w as

to be regarded as though h e then were a P a ter f am i l i am.
By a wel l kn own fiction of l aw

,
th is prin ciple w as gradua lly

“ Gaiu s, 87.

1 6 i v ., 1 48.
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mean s of acquirin g addi t ion a l property arose from th e

in dustry of th e own er, an d th e produce of th e lan d i n th e

ordin ary course of husban dry, th e pow er of a l ien ation

n atura lly bein g greater i n th e former than i n th e la tter

case. Property acquired by th e exercise of an ar t or trade
w as placed i n a lmost th e same pos ition as prop erty th e

result of agriculture—tw o - thirds of it w ere a l ien able but

i n a state of society i n w hich th e exercise of particular arts

an d profession s w ere caste privileges
,
th e profits of an y such

socia l mon opo ly were n atu ra lly dist in guished from those
acquired solely by in dividua l abil ity ; an d

,
therefore, th e

emolumen ts a ccru in g to an y m an by th e exercise of
‘
th e

lawful profess i on of h i s tribe
,

’ were subject to th e same

rights
,
f or th e ben efit of th e tribe to which h e belon ged , as

ordin ary tribe lan d .

Th e eviden ce w hich th e Slav ic n ation s give u s on this

subject is very in structive. With them th e rule of th e

freedom of acquests h as been less strictly observed than i n

other European coun tries , an d w ith them
,
a ccordin gly,

th e commun ity con tin ues i n its fullest v igour . I do n ot

m ean that th e rule i s unkn own to th e Slavs . Th e con trary
,

in deed , i s stated on good authority . But th e appl ica tion ,

at least, of th e rule h as been strict, an d th e con sequen ces of
this strictn ess ar e very strikin g . Th e villagers argued

,
an d

n ot un reason ably, that a son of th e village, w h o h ad left

home w ith th e con sen t of th e village, an d h ad been educated

at its expen se
,
ought n ot exclus ively t o profit by oppor

tu n i t i es w hich
,
without th e a i d of th e village , h e could

n ever have enjoyed , or could n ever have turn ed to a ccoun t.
It is

,
therefore, th e establ ished custom that, i f an y villager

becomes prosperous abroad, th e profits of h i s in dustry

belon g to th e village . Further
,
where a particular form of

See Momm sen , History of Rom e, vol . i . , p . 75 .
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in dustry is established i n a village
,
a l l orders obta in ed

abroad by any villager a r e held to be orders n ot f or himself

but for his village, an d th e execution o f them i s distributed
among th e villagers by comm on con sen t . From this system
tw o remarkable con sequen ces have follow ed . On e i s , tha t

a peasan t who ern igrates from h i s village to a city must
a ccoun t to th e village for his earn in gs , or must pay to i t

a ren t for his ow n labour an d his ow n ski ll . Th e other i s ,
that i n Russ ia th e ordi n a ry process of th e div is ion of

em pl oy nren ts h as adapted itsel f to th e requiremen ts of th e
form of society there exist in g

,
an d h as taken place

,
n ot

in div idua lly
,
but by villages . Hen ce arises th e explan ation

o f that s ingular econ omic phen omen on —th e existen ce of

en tire v i llages engaged exclusively i n a sin gle occupation .

There a r e vi l lages i n Russia * i n which th e in hab itan ts
make n othin g but boots . There ar e others i n w hich they

a re a l l smiths
,
or a r e a l l curriers . I n o thers

,
aga in

,
they

make exclus ively tables an d cha irs
,

an d i n others

earthen w are . I n on e particular village a l l th e i n h ab i

tan ts a r e employed i n tra in in g birds
,
an d i n th e bird

trade . Some prosperous commun i ties fo llow th e lucrative

occupa t io n o f begging. That is
,
where an En glishman

fo l low s
,
f o r his ow n advan tage an d a t h i s ow n risk

, a

cer ta in trade
,
tha t trade i s i n Russ ia carried on by

a n en tire commun ity. These trading villages a r e n ot

cm blages o f a rt isan s tha t have become in tegrated
,
an d

s imula te th e form o f a con rm u n i ty . They a r e ordin ary

commun ities i n which a particula r in dustry i s carried

on i n common . Th e a ssociation s
,

says Baron v on

Haxth au sen j
‘

a r e open to a l l , an d th e members a r e

un i ted on ly by th e bon ds o f commun a l l ife .

” They a r e n o t

a rtisan s w h o a r e associates , bu t associates w h o have become

Haxthau scn
’

s l u ss ia n Em pire , vo l . i . , pp . 1 6, 56, 141 , 1 54, 1 90.

1 l o. , p . 154.
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artisan s . Their trade i s n ot th e foun dation of their un ion ,

but merely on e of its effects. Amon g th e Southern Slavs ,
th e same rule, a lthough perhaps n ot to th e same exten t,
appears to operate .

“ I n Mon ten egro
,
writes Sir H. S .

Ma in e
,

* th e domin an t n otion is that, as th e commun ity is

l iable for th e del in quen cies of its members
,
i t is en titled

t o receive a l l th e produce of their labour ; an d thus th e
fun damen ta l rule of these commun ities

,
as of th e H in du

j o in t famil ies , is, that a member workin g or tradin g at a

distan ce from th e seat of th e brotherhood ought to

accoun t to i t f or his profits . Bu t
,
as i n In dia

,
a l l sorts

of exception s to this rule ten d to grow up ; th e most

an cien t, an d most widely accepted
,
appearin g to be

,
that

property acquired by extremely dan gerous adven ture

belon gs in depen den tly to th e adven turer. Thus
,
even i n

Mon ten egro
,
spo i l of w ar i s reta in ed by th e taker ; an d on

th e Adriatic coast, th e profits of distan t maritime trade

have
,
from time immemorial

,
been reserved to sea - farin g

members of the ir brotherhoods .

3. When
,
from an y cause, a family w as established on

i ts ow n property apart from a commun ity
,
if it possessed

sufficien t coheren ce, its developmen t might assume a n on

commun a l form . It might prosper so as to become a

con siderable body ; an d y et th e relation s of i ts m embers
amon g themselves would , for a lon g time

,
be differen t ;

an d might, by proper mean s , be kept differen t from th e

relation s w hich existed amon g m embers of separate but
a ssociated Households . Th e property of th e sin gle House
hold would

,
of course , be vested i n i ts chief for th e time

bein g ; subj ect, however, to certa in trusts f or th e ben efit of

his relatives . These relatives were those who formed his

Th e Nin eteen th Cen tu ry
,

v ol . 1 1 p . 805.
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to have co - existed i n most Aryan coun tries . I n In dia ,
w e have , on th e on e side, th e village commun ities of

Ben gal
,
an d

,
on th e other s ide

,
th e Rajas of th e Rajpr

’

rt

clan s . I n Hellas , th e Homeric kin gs seem to have closely

resembled th e Rajas an d th e Keltic Chiefta in s . I n German y,
Tacitus distin guishes th e gen tes qu a ; r eg

/n an tu r from th e

ci e i ta tes , or commun ities . I n En glan d
,
th e commun ities

a r e foun d* i n Ken t an d th e eastern coun ties
,
while Wessex

an d Mercia w ere true kin gdoms . Amon g th e Keltic peoples
th e same distin ction m ay be observed

,
on ly that th e Cy mry

seem to have preferred th e commun ity
,
while th e kin gdom

flourished amon g th e Gael . Of th e in terest of th e ch ief’s
k i n i n th e publ ic lan d

, as I have above described it, I sha l l
c i te pr oofs from In dia at th e presen t day ,

an d from

mediaeva l records of Western Europe .

Writin g of certa in prin ces i n Oude
,
Sir Will iam Sl eern an

observes H is brothers do n ot preten d to have an y righ t
of in heritan ce i n th e share of th e lan ds h e holds but they
have a prescriptive right to support from him f or them

selves an d their families when they require An d

aga in
,
i n an other case

,
h e observes He w as succeeded by

h i s brother Sook r aj, w hose gran dson ,
Madhoo Per san d, .n ow

re ign s as Raja
,
an d h as th e un div ided possession of th e

lan ds belon gin g to this bran ch . Al l th e descen den ts of his

gran dfa ther
,
an d their w idow s an d orphan s , have a right to

protection an d support from h im
,
an d to n othin g more.

I n Europe
,
there i s a remarkable i llustration of th e same

prin ciple, i n th e Ten ur e by Parage— a mode of ten ure
n oted

,
in deed

,
by Glan ville, but which at an early date died

ou t i n En glan d
,
a lthough i t w as w idely preva len t amon g

th e Con tin en ta l n oblesse . I tran slate i ts description from

Robertson ’
s Scotlan d u n der h er Early Kin gs, v o l . i i . , p . 264.

’l
‘ Jou rn ey throu gh Ou de, ” v ol . i . , pp . 1 69, 1 73 .
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th e o l d * Norman Fren ch Ten ure in parage i s that i n

which th e pers on w h o ho lds
,
an d th e person of whom h e

holds , ought
,
by reason of their l in eage

,
to be peers an d

part ies i n an in heritan ce w hich descen ds from their

an cestors . I n this rrran n er , th e younger ho lds of th e elder

up to th e s ixth degree o f descen t ; but , then ceforw ard , th e
younger ar e boun d to do fea lty to th e elder. An d i n th e

seven th degree, an d then ceforw ard
,
that will be held i n

homage which prev iously w as held by parage. That is ,
th e ten an t who, up to th e s ixth degree

,
or th e l imit of th e

Mzeg ,
w as th e peer or oparog o f th e lord, ceases , when h e

passes that degree
,
to reta in that position ; an d becomes his

m an
,
un der th e obl iga tion n ot of agn a t ion

,
but of

pledged fidel ity. Mr. Rober tson
‘

f
‘ remarks that this

prin ciple w as w idely preva len t
,
i f n ot un iversa l , amon gst

n early every people o f Celti c a s w el l as of German origin .

I ts applica t ion gave n o l ittle trouble to th e An glo - Irish

law yers . An o l d r ecord i recites that Th e O
’

Ca l lagh an i s

s e ized o f severa l la rge ter ritories , a s lord an d chief of

Poble (La ,
people)O

’

Ca l lagh an ,
an d that by cus tom there i s

a Ta n is t w h o i s se ized of certa in lan ds , an d then proceeds

Th e cus tom i s
,
further

,
that every kin sman of Th e

O
’

Ca l lagh a n h ad a parcel o f lan d to l ive upon
,
an d y et n o

es ta te passed thereby ,
but that th e lord an d O

’

Ca l lagh an

f or th e time bein g m ay remove th e sa id kin sman to o ther
lan ds ; an d that certa in person s w ere se ized of severa l
plough lan ds a ccording to th e sa id cus tom

,

“

subject, n ever
th e l ess , to certa in se ign o r ies an d duties payable to Th e
O

’

Ca l lagh an ,
an d removable by him to other lan ds a t h i s

pleasure .

“ Gra n d Cou tu m ier, c . 30.

1
“ H ist. Es says , ” p . lx ii . A nd see Scotlan d u n der her Early Kings ,

vo l . p . 258, et seq .

In qu isitio n taken a t Ma l low , Ha rris '

s Ware
,
vol . i i . , p . 72.-H

>
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I add an other w itn ess con cern in g Irelan d, partly on

accoun t of th e trustworthin ess of his eviden ce , an d partly

because h e in ciden ta l ly illustrates some observation s that,
i n other parts of these pages , I have made. Sir John Davies,
then Attorn ey - Gen era l of Irelan d

,
writes

,
i n th e year 1 607,

to th e Earl o f Sa l isbury a report of his in quiries touchin g
th e state of Mon aghan

,
Ferman agh

,
an d Cavan . From that

report* I extract th e follow in g passage We h ad presen t

certa in of th e clerks or scholars of th e coun try, w h o kn ew

a l l th e septs an d families
, an d al l their bran ches

,
an d th e

dign ity o f on e sept above an other
,
an d w hat families or

person s were chief of every sept ; an d w h o were n ext
,
an d

w h o were of a third ran k
,
an d so forth

,
till they descen ded to

th emost in ferior m an of a l l th e baron ies : moreover, they took
u pon them to tel l wha t quan tity of lan d every m an ou ght
to have by th e custom of their coun try, w hich i s of th e
n ature of gavel - kin d , whereby, as their septs or families did
multiply

,
their possess ion s have been from time to time

divided an d su bdiv ided
,
an d broken in to so man y sma l l

parcels as a lmost every acre of lan d ha th a severa l ow n er

which term eth himself a lord, an d his portion “

of lan d his

coun try. Notwithstan din g, as M‘Gu y r e himself h ad a

chiefry over a l l th e coun try, an d some demesn es that did

ever pass t o himself on ly w h o carried that title, so w as there

a chief of every sept w h o h ad certa in serv ices , duties , or

demesn es
,
tha t ever passed to th e tan ist of tha t sept, an d

n ever w a s subject to division .

Severa l po in ts i n this passage deserve n otice. First, th e
scholars of th e coun try

,
l ike th e In dian bards , profess to »

kn ow both th e gen ea logies of every person i n their clan ,
an d

th e quan tity of lan d to which each clan sman i s en t itled .

Secon dly, th e lan d - right of th e coun try w as i n th e n ature

Si r Joh n Davies, “ Historica l Tracts, ” (ed . p . 258.
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commerce
,
an d of th e l ibera l profession s which successful

in dustry ma in ta in s th e absen ce of a stron g cen tra l govern

men t—such ar e th e elemen ts out of which reta in ers ar e made .

Th e rich chief an d th e bo ld an d n eedy youths gravitate to

each other by a silen t but irresistible a ttraction . Th e

former can n ot Spen d his mean s exclus ively upon himself ;
an d i s

, therefore, n ot averse to share them with others , on
whose help , w hen h e n eeds it

,
h e can depen d. These others

a r e n ot unwi ll in g, i n effect
,
to tran sfer the ir services f or

pay . Yet it w ou l d be a fa lse an d imperfect explan at ion ,
to

describe th e con duct of either party as exclus ively in fi n

en ced by these or an y s imilar motives . It would be n earer

t o th e truth to say tha t th e chief spen ds his mon ey upon
those objects which h i s educa tion h as taught h i m to admire

,

an d which th e publ ic opin ion o f h i s ow n w orld approves .

Th e reta in er fol lows a ga l lan t leader w ith an open han d
,

i n a spirit of gen erous loya lty an d self - sacr i fici n g devot ion .

If th e lord ought to be l ibera l to h i s poor ges ith
,
th e gesith

must fight to th e death f or his lord . For his lord
’

s hon our

an d ren own h e must sacrifice a l l
,
even l if e i tself. It w as

in famy to survive th e fa l l o f h i s lord : it w as w orse than

in famy to aban don him i n his peril . If th e ges i th
’

s kin s

m en fought on on e side , an d h i s lord on th e other, it w as to
his lord * that h e must cleave. Al l that th e gesith w on ,

h e

w on f or h i s lord ; an d th e lord , i n n o churlish spirit,
rew arded

,
of his ow n boun ty

,
th e bravery an d th e hon our

of h i s true ges ith .

I have sa id that th e ges i th s were i n th e han d of their

lord . They w ere , therefore, n ot sw i ju r i s ; an d they lived
,

n ot un der th e protection of th e commun ity , but a t th e

person a l w ill of th e House Fa ther. Al l their property, an d
a l l the ir possession s

,
w ere h i s wha tever they used they

See K em bl e
’

s
“ Saxon s i n En glan d , v ol . i . , p . 1 72 .
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derived from his boun ty
,
an d they h ad th e admin istration

of i t—n ot th e own ership . If they commi tted an y offen ce ,

i t w as to his j ustice that they were amen able ; an d over

them h e h ad th e pow er of l ife an d dea th . I n o ther w ords ,
their relation to him w as th e relation of th e son to his

House Father
,
as I have a lready described i t . Th e w ar

gear * an d th e loan ed lan d th e heriot an d th e ben efice , w ere

i n th e n a ture of th e pecu lmtm . They belonged to th e lord ,
an d reverted to him when th e rela tion ,

i n view of which

the ir u se h ad been permitted , w as dissolved . Th e gesith

could make n o will
,
because h e h ad n o property to bequeath .

He could n ot marry
,
f or h e h ad n othin g wherew ith h e could

en dow his wife . If h e acquired property ,
or married a w ife ,

o r left his goods to his chi ldren
,
h e could on ly do these

things w ith th e con sen t an d a ss i stan ce of his lord . But
sti ll th e ges i th s , a lthough they w ere thus depen den t , w ere

o f n oble birth . They were free to come o r to go a t their

pleasu re . If they w ere i ll - treated or dissa t isfied , they could
en ter th e serv ice of an other l ord . I n t ime

,
they might

become lords i n their turn an d even if their former position
Co n tin ued un chan ged

,
they could hold a ben efice , o r gran t ,

o f a po r tion o f their lord’

s lan d
, ou t of which they could

ma in ta in their ow n depen den ts an d establ ish a gas i n dsch af t

o f the ir ow n .

I do n o t kn ow to w ha t exten t th e comitatus is n oticed i n
early In dian wri ters . I ts ma in features

,
how ever, m ay be

traced i n th e Sepoy a r n ry . Writing of th e Sepoy ,
Sir John Kay e

'

f
'

observes Hi s predomin an t sen timen t ,
in deed , w as fidel i ty to h i s sa lt ; o r

,
i n other words , to

th e ha n d tha t f ed him . Bu t if h e thought tha t th e

han d w as un righteous ly closed ,
to w i thhold from him

w hat h e be l ieve d to be h i s du e
,
h e show ed h ims el f to

See Kem ble , u lu
'

s upr a ,
p . 179 .

f
“ H ist . o f Scpoy v o l . i .

,
p . 206 .
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be m ost ten acious of h i s rights
,
an d h e resolutely asserted

them .

”

I n th e, whole history of th e Sepoy force that

Sir John Kaye n arrates , i t i s clear that th e Sepoy is n ot

merely trustworthy, but as devoted as an y t rue gas i n d,

when tw o con dition s ar e fulfil led. His master must be
successful

,
an d must be l ibera l. I n such circumstan ces

,

th e Sepoy w i ll gi ve his w hole heart. He w i ll be fa ith

ful even to an abstraction , such as th e Compan y w as
,
i f

it rea l ize h i s idea l . He will be true to h i s sa lt— a

sign ifican t express ion—even though th e han d that gives
i t

, so it be open ,
is in visible. Th e same writer "e

n otices clear in dication s of th e comitatus amon g th e

n ative prin ces . Sci n di ah
,
th e Maharajah of Gw a l ior,

h ad a body of Mahratta horsemen of his ow n

kin dred or caste. These m en a r e described as Sci n di ah
’

s

compan ion s by day an d n ight
,
in separable from his

pleasures an d h i s sta te . So t oo
,
th e Ta l ook h dar s

, of

Oude
,
a r e descr i bed '

f
'

a s havin g large bodies of armed

reta in ers
,
w hose position an d fun ct ion s seem closely to have

resembled those of th e retin ue of European baron s .
As to Pers ia

,
th e Avesta speaks of th e “ A i ry an em ,

th e

frien ds or compan ion s of th e lan down ers there described .

Th e Slavic n at ion s
,
amon g whom

,
with abu n dan t lan d an d

n o in ferior population ,
th e commun e simply expan ded itself

in defin i tely
,
h ad li ttle in ducemen t to adopt this practice. It

is i n Western an d Southern Europe tha t w e fin d its chief

examples. It is sufficien tly distin ct i n Homer, where kin gs
an d heroes ar e th e Is

’

r a rpoz, an d th e Hepd
'

rro vr eg of more

distin guished prin ces . I n th e Macedon ian period it aga in

appears i n th e Ie
’

r a rpo r an d th e m pér a rpo r, th e Horse Guards
an d th e Foot Guards of Philip an d o f Alexan der. Even i n
th e tradition s of early Rome some gl im pses i of th e custom

Hist. o f Sepoy War , v ol . i i i . , p . 31 3. 1
' I b. , p . 422.

Mr . Freem an ,
Com parative Pol itics, p . 478.
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Fin n ish tribes either retired before them or seem to have

ama lgamated with them on equa l terms . I n Scan di n av i a ,

e|6

i n Northern German y, an d i n Ita ly
,! th e aborigin al pepu

lation , if an y ,
does n ot appear to have affected settlemen t .

But i n In dia
,
an d i n Western Europe throughout Spa in ,

Fran ce , th e L ow Coun tries , an d th e British Isles, th e Ar yan s
foun d an d subjuga ted n on—Aryan peoples . I n Greece

,
a lso ,

many in stan ces of subject population s occur
,
a lthough most

of these appear to have been of th e same race
,
if n ot of th e

same divis ion of that race , as their con querors . I n In dia
,

these un fortun ate person s a r e kn own as th e Sudras
,
th e

low est class , or
,
rather, th e people outside th e classes , of

H in du society. I n Greece, w e read of th e Helots of

Lacedaemon
,
th e Thetes of Attica

,
th e Klar otze of Krete

,
th e

Pen estae of Thessaly
,
th e Mary an dy n i an s at Heraclea on th e

Pon tus . Amon g th e con tin en ta l Saxon s , an d other Teuton ic

tribes
,
w e meet with th e Leets , that is, person s to w hom a

permissive occupa n cy of lan d w a s
, on certa in terms , con

ceded
,
an d w h o w ere distin guished from th e A l odi sts , th e

ow n ers of th e lan d i n full right. I n En glan d
, th e law s of

Ethelbert men tion th e Leets i n Ken t ; an d Bedej,
~

n o t ices
,

in ciden ta l ly
,
f o l cl i c an d dear f en de

”

m en
,
w h o seem to have

til led th e so i l to which they were attached
,
an d to have

supplied th e wan ts of th e martia l ow n ers of th e lan d. I n

Irelan d
,§ such people ar e kn own as daer ” classes , serv i le

o r base ten an ts
,
n ot of th e blood of th e privileged clan .

I t m ay have been that, i n m an y cases
,
these subject person s

were, as i n Greece, th e rema in s of Aryan tribes van quished
by in vaders of their ow n race. We can trace, too , some, at

Robertson ’

s Early Kings , v ol . i i . , p . 235, note.

"t Mom m sen
’
s Hist. Rom e

,

”

v ol . i . , p . 8.

Hist. Ecc. ,
vo l . i v . , p. 22.

See Dr. Su llivan ’

s O
’

Cu r ry , v o l . i . , p . cxiv. Robertson ’
s

“ Es says,
p. 1 54.
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least, of what K . O . M
'

i
'

rl l er * ca lls “

th e fun damen ta l laws of

an cien t Greek bon dage.

”

Th e serfs could n ot be put to

death wi thout a tria l . They could n ot be sold ou t of th e

coun try. Th e amoun t o f their tribute, or gifts as i t w as

cal led , w as perman en tly fixed . Doubt less , a lso , there w ere

degrees i n th e con dit ion of th e subjects, an d thei r treatmen t
di ffered i n differen t coun tr ies , an d a t differen t times . But

it i s clear
,
that a t least i n Western Europe, th e basis at least

of this class w as n on -Ary an . Much atten tion h as of late

years been given to th e presen ce of these n on -Aryan
Eu r opean s rf

' Th e result seems to be that both a rchaeology

an d history con cur i n declarin g tha t , before th e Aryan
immigration

,
an Iberian or Basque population in habited

Spa in , Fran ce ,
Belgium ,

Great Brita in
,
an d Irelan d . This

population w as gen era l ly of a sma ller size, h ad lon ger

heads
,
darker complexions ,

an d more del icate organ ization s

than th e Kelts an d th e Northmen w h o in vaded them . To

this race belonged th e Silures
,
th e Ligures

,
th e Iberi

,

th e
“ Fear Bo l gze o f th e south of Irelan d

,
an d various

o ther tribes an d the ir modern represen ta t ives a s a separate

people a re th e Basques .

(j. I do n o t w ish to discuss th e rights of w a r
, or th e

'

l fh i t
L an

f

d

r i g s o

rela t ion s o f th e v ictors to their va n quished en emies . These th e D e
pendent

rela t i on s v a r i ed more o r less acco rd i ng to d i fferen ces i n t rrn e
,
Classes.

place an d circumstan ce . N o r i s i t n ecessary n ow to speak

o f tributary tribes
,
o r even o f those person s w h o w ere depen

den t upon th e clan a s a w ho le
,
o r upon th e Sta te . That

po r tion o f th e in ferior population to w hich I n ow refer ,
and whose fortun es have h ad rr rost in fluen ce i n his tory,

Do rian s , vo l . i i . , pp. 62, (56.

"l' See
“ Br itish Qu a rterly Review , October, Mr. D aw k i rrs , i n

Fo rtn ightly l l ev rew ,

" Septem ber, 1 874 ; Pro f . Hu xley, i n “ Natu re, " v o l .

i . , p . 5 14.
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i s n ot that which l ived un der commun es
,
but that

w hich l ived un der separate lords . I sha ll n ot a ttempt to
n arrate th e history of these people

, f or I should then have

t o w r ite n o smal l part of th e lega l an d pol itica l history of

Western Eur ope. It is en ough t o say that th e demesn e
l an ds of every great proprietor

,
that i s

,
th e lan ds which h e

r eta in ed i n h i s ow n possession ,
were cul tivated by m en of

this class . Accordin g to th e custom of th e Three Descen ts
,

these cultivators were held to have acquired
,
i n th e third

gen eration ,
a n ative right

,
as i t w as termed

,
i n th e so i l i n

o ther words
,
th e occupier could n ot be removed from th e

lan d so lon g as h e performed h i s customary obl igation s .

These obl igation s could n ot be in creased, an d th e ten an t

r ight thus a cquired w as hereditary. Sometimes th e lord

s ettled upon h i s w aste lan d freedmen
,
for whose ma in

t en an ce after their eman cipa tion h e w as boun d to prov ide ;
sometimes h e foun d there a place f or some of th e broken
m en w h o

,
homeless elsew here

,
sought his protect ion . I n

du e time th e descen den ts of these person s acquired th e

customary right . When such person s came to a chief of a

clan ,
an d were settled by him upon th e Fol c lan d, they

n ecessarily* stren gthen ed h i s pow er
,
s in ce they con sidered

themselves a s person a l ly attached to him ; an d they
,
a t

th e same t ime
,
w eaken ed p r o tcm to th e a ristocracy of th e

clan ,
or at lea st checked its growth

,
by reducin g th e exten t

o f its pastures . Th e in fluen ce of these depen den ts

fi r st , i n stren gthen in g their lords aga in st their ow n clan s
,

o r other publ ic authorities secon dly ,
i n forcin g their w ay ,

i n favourable circumstan ces , n ot in deed over th e close

barriers of th e gen ea logic tribe, but in to th e n ew pol itica l
a ssociation i n w hich those tribes w ere absorbed ; an d

thirdly
,
by securin g their ow n rights i n th e lan d aga in st

See Mr. Hu n ter’s Orissa, vol . i . , p . 57.
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determin ed by con tract . But th e customary ten an ts hold
a much better socia l pos ition than th e lessees . Th e emigran t

loses his place i n his ow n v il lage
,
an d is regarded with

little favour i n h i s n ew settlemen t . What i s a still greater

misfortun e , h e i s to some exten t con fused with th e lan dless

l ow - caste. L ike them ,
h e h as n o local con n ection ,

n o Maeg ,

n o hereditary rights . He h as n either Sedem n or P en a tes , as

other m en have . I n a word
,
h e is n ot

,
i n th e estimat ion of

those amon g w hom h e l ives
, a respectable m an .

These rules respectin g th e depen dents suggest severa l
con sideration s . I n th e first place

,
it i s apparen t h ow eas ily

a court of l aw might misun derstan d their vague ten ure,
an d what difficulty might be experien ced i n en forcin g i t .
It w as admitted that n o estate passed.

”

Th e lord , there
fore , must have appeared to be th e abso lute ow n er. I n

such circumstan ces th e depen den ts could , i n th e ey e of th e

l aw ,
have n othin g more than

,
a t th e most

,
a mora l cla im

upon h i s boun ty . Thus
,
w ithout an y in ten tion a l inj ustice ,

a substan tia l wron g w as don e an d th e ow n ership w as held

to be vested i n th e chief
,
free of a l l trusts an d of a l l

l imitation s . I n th e n ext place
, th e origin of th e bulk of

th e peasan try m ay be discern ed . Th e peasan ts
,
gen era lly,

a r e th e l in ea l descen den ts n ot of th e ci n e
’

l
,
but of th e

gill ies or depen den t members of th e clan . They probably
comprised some families of pure descen t

,
which

,
w hen th e

o ld organ ization w as broken up
,
w ere un able

,
from what

ever cause , to reta in their ol d pos ition . But th e mass of

these depen den ts w ere n ot con n ected by an y t i e o f con

san guin i ty w ith th e clan smen of pure descen t. If this be so ,

it helps to expla in a very sin gular fact
,
th e readin ess w ith

w hich th e Keltic peasan try tran sferred their attachmen t to
Norman settlers . When Fergus M‘

I v or commen ded, before
his death

,
h i s clan to Waverley

,
h e sa id You can n ot be to

them Vich I an Voh r . These w ords were true
,
so f ar a s th e
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ci n él or pur e - blooded clansmen w ere con cern ed ; bu t they

w ere n ot true as regards th e in ferior population that w as con

n ected wi th th e clan . Both i n Scotlan d an d i n Irelan d , th e
“
n ative m en an d kin dly ten an ts ” accepted, w ithout an y

difficulty, a n ew lord
,
i f on ly tha t lord did h i s duty

towards them . Th e Fraser‘s , an d th e Chisholms , an d th e

Campbel ls w ere supported by their ten an ts as heartily as

w ere th e Maci n toshes
,
th e Macken zies

,
or th e Macdon a lds .

Th e Irish ten an t saw n o differen ce between Str on gbow
’

s

Kn ights
,
an d his n a t ive Fla i th s . Both ~

part ies 4 uw li k e

N o sen timen t of n ation a l ity a t

tha t time exi sted. So lon g as his rights of occupan cy were
r espected

,
i t w as of comparatively l ittle in ter est to th e

ten an t i n whom th e own ership w as vested . Further
,
w e

can thus trace th e origin of those proprietary cla ims which

so lon g l ingered amon g th e Irish people . When th e clan

system w as broken dow n , an d th e rights of occupan cy

w ere disa llowed
,

a n a tura l con fusion arose amon g th e

ten an try as to their position . They kn ew that thei r

an ces tors h ad belon ged to th e clan ,
an d h ad rights i n th e

lan d . They h ad n o s tan dard by w hich they could
ascerta in th e precise exten t o f e i ther o f these cla ims other
than th e in appropriate r rrles of Engl ish law . They a lleged

,

therefore
,
tha t they represen ted th e pure clan , an d that

they w ere en titled to th e ow n ership of tha t clan ’

s lan ds .

Such preten s ion s w ere
,
i n mos t cases , un foun ded . I do n ot

,

how ever
,
n i can n ow to revive a useless con troversy. I

on ly wish to po in t ou t that, i n tha t an d every s imilar

con trovers y
,
th e issues a re strictly ma tters o f history .

They depen d u pon an examin ation o f th e structure an d th e

usages o f a rcha ic society. I t h as been a favouri te labour
sav in g con trivan ce o f politica l w ri ters to expla in these and

s imilar di ff icul ties by a s imple referen ce to some assumed

qua l i ties o f th e Keltic race . Perhaps t lreso a l tern ative
1 8
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explan ation s m ay appear to illustrate Mr. Mill
’s * rem ark

that
,
of al l vulgar modes of escaping from th e con

sideration of th e effect of socia l an d mora l in fluen ces on

th e hum an m i n d
,
th e m ost vulgar is that of attributing th e

diversities of con duct and character to inheren t n atura l

d ifferen ces .”

are “ Political Econ om y, v ol . i . , p. 390.
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exten t i t served to k ee er m u n i t i es that

otherwise would have bee ter ed n Thus

th e Hel len es foun d a bon d of un ion i n th e worship of th e

old Zeus at Dodon a . Th e Ita lian tribes preserved th e

worship of their hereditary Mav or s . Th e European
Scy th sf

'f i f
,
in deed, they w ere of Aryan descen t, recogn ized as

their on ly lords
,
Tab i t i an d Papeeos , that is Vesta th e Queen

of th e Scyths
,
an d Zeus their an cestor. N or can w e doubt

that th e respective descen den ts of I n g , of Herm i n
,
an d of

Isco
,
h ad thei r common worship , even if every Teuton did n ot

offer
,
a s h e m ay have offered, sacrifice to th e common

progen i tor, Man n .

I n describ ing these larger division s of society
,
lan guage

gives u s l ittle help . There a r e , i n most of th e Aryan
lan guages , w ords that m ay be used to express con siderable
agg regation s of m en . But these words ar e vague

,
an d va ry

i n each lan guage ; an d it m ay be doubted if i n an y in stan ce

this mean ing i s more than secon dary . For th e most part
,

preper n ames ar e used i n preferen ce to an y of these gen era l
words . Th e Hellen es

,
f or example

,
were sa id to be divided

in to th e Ion ian s
,
th e Dorian s, an d th e [Eolian s an d n o

accurate distin ction w as drawn i n th e application to an y of

these bodies of th e word '

ys
'

vog or 26m g, or of an y s imilar

term s . Still
, th e fact that there is some such wide - spread

i n g con n ection rema in s , an d some expr essron or 1 s ou d

ract i cal importan ce to th e theor of n at i on al i t l h er e

i s a lso th e word n a tion ,
w hich

,
i s at presen t used

a lmost as a syn on ym w ith State . I t would be fortun ate i f

Herodotu s, i v . , 59, 1 27.
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this word could be rescued from this loose «m ean i n g
,
i n which

i t is w asted
,
an d applied s trictly

,
as i ts et n olo o'y su o'orests

,

to th e expan ded k i n . I n
Jq
ep er a l

'

u se, how ever
,
i t den otes a

pol itica l relation
,
while race seems to of

physica l descen t .
W ’

Fb

—
r
f t

-

h e description of th e expan ded gen s , or: people , I

kn ow n o thin g better than th eM M
gives of th e Hel len es G en era lly , They were of th e same

blood they spoke th e same lan guage they observed similar
custom s ; they h ad a common w orship an d common ri tes .

They thus , i n man y importan t respects , resembled each

other ; an d they w ere, i n those very respects, un l ike other
people. There w as

,
con sequently, a sympathy between

them—a ten den cy, as i t were
,
towards un ion ; but th e

sympa thy w as w eak ,
an d th e

ter acted._ This relation w as merely person a l . It w as in n o

sen se pol i tica l . It w as i n n o sen se territoria l . It did n ot

a rise fr om an occupa t ion of th e same coun try
,
an d i t w as

n o t l imi ted by such occupa t ion . Th e n ames o f th e great

modern pow ers were on ce n i ere geographica l expression s

w i thout th e least pol i tica l s ign ification . So Hel las , as th e
G reeks un derstood th e term

,
w as n ot th e country that w e

n ow ca l l Greece . It in cluded every lan d i n w hich Hellen es
were s ettled . I n o ther w ords

,
th e Hel len es w ere n ot th e

in hab i tan ts o f Hellas
,
bu t Hellas w as th e lan d occupied by

th e Hellen es . I n Cen tra l In dia
,
a t th e presen t day ,

th e

firs t, a n d perhaps th e hardes t
,
lesson w hich a European

s tatesn ran h as to learn ,
i s

,
tha t h e i s i n a coun try w here

th e idea o f pol i tica l ci tizen ship i s unkn ow n
,
an d w here th e

idea o f terri toria l sovere ign ty is on ly jus t begin n in g to
a rise. Geogr aphica l boun daries

,

”

says Mr. Lyall ,1' have
n o co rrespon den ce a t a l l w rth di s tin ctive in stitution s o r

t

vrri .
,
144.

‘

1' Fo rt . Rev N o . 1 21 , N . S. , p. 98.
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pol itica l sign ifican ce. L ittle is ga in ed toward kn owin g w h o
an d w hat a m an is by ascerta in in g th e State h e obeys, or
th e territory h e dw ells i n

,
these bein g thin gs which

, o f

themselves , den ote n o differen ce of race, in stitution s , or

man n ers . Even from th e poin t of view of politica l a lle

_is an acciden ta l arran gemen t, which th e British Viceroy or

sM pow er decided upon yesterday

an d m ay a lter to - morrow . N or would such a chan ge be

grievous un less it divorced him from a rul e of his ow n

tribe or his ow n fa ith .

2. So f ar as it wen t, this sen timen t of n ation a l ity, if I

m ay so cal l it
,
w as un dou btedly a socia l force . Th e Hel len es

a lways drew a sharp lin e between themselves an d th e

barbarian s
,
a term by w hich they des ign ated a l l n on

Hellen ic people. I n times of great extern a l dan ger
,
appeals

might be made to this Pan hellen ic sen timen t, n ot w ithout
success . Th e Highlan ders

,
as Capta in Burt * relates

,

“ h ad

an adheren ce on e to an other as Highlan ders , i n opposition

t o th e people of th e l ow coun try. Am on g both th e Greeks

an d th e Roman s -

f a still further advan ce m ay be observed ;
an d publ ic opin ion ,

an d afterw ards positive l aw ,
forbad that

an y Hellen ,
or an y Quirite, should be reduced to slavery.

But th e in tegrative ten den cy w en t n o further . On th e

con trary, vicin ity an d similarity of habits in creased th e

surface of con tact
,
an d

,
con sequen tly, th e occasion s f or

d ispute . Achilles h ad n o quarrel with th e Trojan s , who

h ad n ever made a foray i n th e fertile fields of populous

Phth ia
,
s in ce between him an d them lay th e shadowin g

moun ta in s an d th e resoun din g sea . Between Achilles an d h i s
Hellen ic n eighbours such amen ities m ay have been n ot .

Mr . Sken e’s “ Highlan ders , v ol . i . , p . 1 56.

'I' Becker’s “ Gal lu s, ” p . 201 .



https://www.forgottenbooks.com/join


264 THE COMBINATION OF CLANS .

to plun der th e Campbells . Th e force w hich h ad on ce

seemed sufficien t to decide th e fate of a kin gdom melted

away i n a f ew days, an d th e victories of Tipperm u i r an d

Kilsy th wer e fol lowed by th e disaster of Ph i l iph au gh .

” Mr.

Lya ll * n ot ices a curious case of th e same kin d i n In dia .

L ittle more than sixty years ago , th e Rajput clan s were
i n great dan ger an d distress. Am eer Khan

,
a Pathan

fil ibuster
,
w as movin g at large amon g them

,
at th e head

o f a well appo in ted army of m en . They h ad been

a lmost destroyed by th e Marathas, an d were on ly saved

from en tire destruction by British in ter feren ce. Yet
, a t

this very time
,
th e tw o great chiefta in ships of Jodhpoor

an d Jeypoor waged an in tern ecin e w ar on a ccoun t of a

quarrel between their respective chiefs f or th e han d of th e
Pri n cess Kishen Kenwar

,
of Oodeypore.

“ Th e fact
,
says

Mr. Lya ll
,
that these tw o states

,
surroun ded by morta l

en em ies
,
an d i n th e direst pol itica l peril , should have

en gaged i n a furious blood - feud over a du bious po in t of

hon our, shows at on ce that th e Rajpr
’

rts were a people quite

apart from th e rest of In dia ,
an d strikes th e primitive n ote

i n their pol itica l character. Th e plun derin g Marathas an d

Pathan s
,
to whom such a ca su s bel l i must have appeared

supremely absurd
,
en couraged

,
an d stren uously a ided , th e

two chiefs to destroy each other
,
un til th e dispute w as

compromised upon th e basis of po ison in g th e prin cess—a

term in ation which very fa irly illustrates th e rea l. n ature of

barbaric chiva lry.

Man y commen ts have been m ade u pon th e wan t of

con cert amon g un civilized people. Herodotus -

r says of th e

Thracian s
,
that

,
if they h ad on e head, or were agreed amon g

themselves , they would far surpass a l l other n ation s .

Th u cy di des i expresses a sim i lar Opin ion respectin g th e

are “ Edin . Review , v ol . cxliv. , p. 1 77.

1. v . , 3. I i i . , 97.
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Scythian s . Th e folly of th e differen t n ation s w h o a l low ed

Rome to dea l with them on e by on e, in stead of combin in g

aga in st h er , h as been th e subj ect of much steri le won der.

Th e explan ation of th e phen om en on i s s imple. These

barbarous tribes could n o more combin e f or an y great opera

tion than they coul d make a chemica l an a lys is , or r u n forty

m i les i n an hour. They were men ta lly an d mora lly un equa l
to th e task. Their state of society did n ot admit of th e

tra i n in g n ecessary for con certed effort s . Thrace, for example,
w as n ot a coun try i n th e sen se i n which at th e presen t

day w e u se th e term . It merely den oted th e loca l ity i n

which some fifty " i n depen den t tribes w ere settled. Every
on e of these tribes w as

,
i n its structure an d i n its socia l

l ife , in depen den t of a l l th e others . Every on e, so f ar from

habi tua lly actin g with th e others , regarded them as its

riva ls
,
an d o ften as its en emies . Al l their habits ten ded

n ot to con fiden ce an d co - operation ,
but to hostil ity an d

distrust. Each clan ,
i n short

,
h ad its ow n in dividua l

ex i sten ce ; an d as i t w as complete after its kin d
,
i t w as

n o t capable of furt her in tegration . Even amon g civ i l ized
m en n othin g is more difficul t than co - operation . Many

gen era t ion s o f fa i lures a r e n eeded before even a l ittle

success ca n be obta in ed . I n ou r ow n day th e course of th e

discipl in ed armies o f tw o great a l l ied n ation s does n o t
,
as w e

kn ow
,
a lw ays r u n smoothly. To expect perman en t an d

eff icien t co - operation amon g un cultur ed clan s is as un reason

able as i t w ould be to look f or grapes from brambles
,
or figs

from thistles .

an other f or rrr which
,
i n archa ic

societies
,
i s o f on ly too frequen t occurren ce . It i s tha t 0

con ques t . On e m an
,
o r on e society

,
by force , o r th e fear 0

See Can o n l taw l i n son ’

s n ote o n Herodotu s , ubi s upra .
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force, compels th e submission of severa l societies . I n such

a state of thin gs
,
th e con quered society is usua lly boun d to

pay to th e victor a certa in tribute, or to yield a proportion ,

f o r th e most part either a third* or tw o - thirds
,
of its lan d

an d stock ; an d a lso to obey, gen era lly, an y order that h e

thin ks fit to issue. These orders
,
how ever

,
a r e a lways

special , an d do n ot prescribe such gen eral rules of con duct
as w e un derstan d by th e term law s . Each society, n ot

w ithstan din g its con quest
,
con tin ues to l ive accordin g to i ts

own usages , an d con ducts its ordin ary bus in ess i n its ow n

w ay . It is
,
i n fact

,
impossible to form,

i n an y other

m an n er
,
an y great empire of which th e object is simply

th e co llection of tribute. Th e more exten ded th e empire ,
th e more difficult is i ts admin istration

,
th e greater ar e

th e deman ds upon th e con querin g force
,
an d th e more

perilous is its pos ition . That force m ay ,
i n ordin ary

circumstan ces
,
be adequate to compel obedi en ce to a f ew

simple dut ies ; but w h er e locomotion i s diffi cult an d slow,

th e task of establishin g n ew an d odious customs amon g

n umerous an d scattered peoples i s hopeless . Further
,

archa ic con querors n ever felt an y such wish . To them it

seemed n atura l an d right that every ra ce - of m en shou l d

have i ts ow n rel igion
,

an d observe its ow n usages.

Without these essen tia l supports society cou l d n ot
,
i n their

view
,
be ma in tain ed. Th e victors h ad n o desire to deprive

their subj ects of n ecessaries which they themselves could
n ot have used

,
an d they would have seem ed th e n otion of

exten din g to th e van quished their ow n privileges . They

kn ew tha t their gods were stron ger than th e gods of other

people ; an d they were con ten t that th e matter should so

rest. They did n ot care what th e customs of their subjects
were : they h ad n o desire to a lter these customs . They

See Niebuhr’s “ Hist. Rom e, vo l . i . , p . 419 v o l . p . 45. Robert
son

’
s Scotlan d u n der h er Early Kings, ” v ol . i i . , pp . 2 10, 358.
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district
,
an d boun d to furn ish periodica l ly, or at ca ll

, th e

suppl ies of m en an d mon ey which con stitute th e chief

va lue of their con quests to th e con querors . ”

Such , gen era lly, w as th e chara cter of every empire, even

th e Athen ian , prior to th e great domin ation of Rome. They
a l l were, as Sir Hen ry Ma in e * h as wel l expressed it, tax
takin g an d n ot legislative . But such a form of empire is

merely in organ ic . Its forces act from Without, an d n ot from

W ithin . I t is composed
,
in deed

,
of separate organ isms

,
but

these organ isms ar e distin ct from each other an d from their

common ruler . Th e case, i n short, is that of on e organ ism

preyin g upon an other
,
n ot that of n ew structur es built up

ou t of th e chan ges of th e ol d. Th e empires of Attila an d

Tamerlan e were n ot more organ ic th an a n umber of w oo l

ba les un der a hydraulic press
,
or a m ob of cattle un der th e

charge o f a drover.

§ 4. There w as y et an other form of archa ic association .

It arose n either as th e spon tan eous memorial of a common

though remote an cestry
,
n or as th e forcible domin ation of

on e society over an other. It w as th e result of specific
agreemen t upon equa l terms . L ike th e a l lian ce of kin sh ip ,
this con sen sua l a ll ian ce rested upon a common w orship .

There w as
,
however

,
a differen ce between them . I n th e

former case, it m ay be sa i d '

f
‘ that th e a ssociation existed

f or th e sake of th e worship . I n th e latter case th e

w orship w as establ ished to mark an d con sol idate th e

a ssociation . When th e m en of ol d desired to form an y

in timate an d lasting a ll ian ce
,
they kn ew,

as I have so often

sa id, on e w ay ,
an d on e w ay on ly

,
f or th e purpose. They

un ited i n a common worship . They reta in ed , in deed, their
o ld corporate person a l i ty. Th e severa l clan s an d sub - clan s

Early Hist. o f In st.
,
p . 384.

1 Mr. Freem an ,

“ Hist. Fed . Govt. , p . 1 87.
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rema in ed un chan ged , an d th e gods of the ir respective
Fathers con tin ued to receive their cus tomary hon ours . But

severa l clan s migh t combin e un der a n ew an d specia l

worship . When they d i d so
,
they followed th e familiar

preceden t. They were in depen den t ; they desired to un ite ;
an d they n atur al ly imitated that powerful form of associa '

tion of which a lon e they h ad experien ce . They formed

what m ay perhaps be called an artificia l an d con cur ren t k i n .

They adopted , so to speak ,
certa in n ew deities t o form the ir

common o r publ ic Pen ates ; an d they became brothers by
sharin g i n th e n ew worship an d partakin g of i ts common
m ea l . This w as th e first step i n a l l such combin ation s

,
an d

i t w as essen tia l . No perm an en t association could
,
a ccordin g

to th e bel iefs of th e archa i c world
,
exist without th e

establ ishmen t of its special cult.

But when th e in ten tion of un i on w as formed an d its

prin ciple w as accepted
,
i t became n ecessa ry to determin e

th e character an d th e objects of th e a ssociation . On th e

on e han d these objects m ight be temporary
,
or might be

special . On th e other han d th e associat ion might be
des ign ed to last f or a l l time ,

an d to in clude a l l purp oses .

It i s n eedless t o con s ider m ere tran s itory a l l ian ces . Such

agreemen ts must have been familiar i n every state o f society,
an d probably w ere n ot supposed to require an y commun ity

of w orship , even though th e presen ce an d th e san ction of

th e deities
,
w hether common o r separate

,
w ere in voked to

guaran tee th e con tract. But when a perman en t un ion w as

for med , i t might be ei ther gen era l
,
or in ten ded f or some

specia l object . Of these specia l associa t ion s
,
th e highest

tempora l a im w as u sual ly th e establ ishmen t of frien dly

relation s betw een i ts members , o r , a t a l l even ts , th e

m i tigation of th e usages o f w a r . Such seems to have been
th e character of th e great Amphictyon ic Assembly a t

D elphi , whose ven erable oath h as been preserved to u s
,
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bin di n g, amon g other thin gs, th e bel ligeren t Amphictyon
n ot utterly to destroy his hostile brother an d n ot to cut off th e
water from that brother

’s stron ghold . Multitudes of min or

Amphictyon ies
,

*
each practisin g its ow n cult an d a sso

c i ated for its own purposes, existed through every part of

Hellas. Of a similar character were th e Feriae L at i n ae, '

l
'

which marked th e un ity of th e Latin race. Th e test of

un i on
,
says Mr. Rober tson j;

“ i n an Ital ian con f ederacy of

early times
,
seems to have cons isted i n participatin g i n a

solemn sacrifice
,
of which th e supreme director would have

been
,
i n a certa in sen se

,
a Rea: Sacr or u m appo in ted by th e

members of th e conf ederacy. Th e leadin g m an of Vei i ,
a ffr on ted by be in g passed over on th e occasion of on e of

their solemn festiva ls at th e Fan um Vol tum n ae ,
When

an other priest (a l ius Sacerdos)w as appoin ted to direct th e

s acrifice
,
procured his ow n election to th e position of Rex of

Vei i ; an d, a ccordin gly, i n their subsequen t con test aga in st

Rome
,
th e Vei en t i n es were left by th e Etrurian con federacy

to their fa te. Th us th e cho ice of a Rex by th e Vei en t i n es w as

equiva len t to a dissolution of their con n ection with th e

Etrurian con federacy : an d i n th e legen d of th e expulsion

o f th e Tarquin s m ay be seen , apparen tly
,
a similar

,
but

more successful assertion of in depen den ce by th e Roman s,
w h o hen ceforth chose their kin g

’ from am on g themselves ,
an d ceased to receive him from Etruria .

”

So
,
too

,

Tacitus ;
r describes What

,
by a somewhat hybrid phrase

o logy, m ay be ca lled th e Am phictyony of th e seven

Vo l k er sch afts that worshipped Hertha ; an d th e Am ph i c

ty on y of which th e L ygi i were th e most promin en t

members
,
an d which w orsh ipped th e D i osk u r i un der th e

Gr ote
’

s Hist. of Greece, vol . i i ., p . 324.

T Momm sen , Hist. Rom e
,

”
v ol . i . , p . 43.

It Essays, ” p . 21 8.

3: Germ an ia, ” cc. 40, 43.
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of sma ll
,
complete

,
an d mutua lly repellen t organ isms . N0

socia l t i e w as recogn ized other than a person a l relation , an d

that relation must be created i n a particul ar w ay .

“ There

i s n o sen se of obl igation then existin g
,

”

w r ites Mr. Gr ote i le

of legen dary Greece,
“ betw een m an an d m an as such

,
an d

very l ittle betw een each m an an d th e commun ity of w hich

h e is a member ; such sen timen ts ar e n either operative i n

th e real world n or presen t to th e imagin ation s of th e poets .

Person a l feel in gs, either tow ards th e gods
,
th e kin g

,
or some

n ear an d kn own in div idua l
,

fil l th e whole of a man ’

s

bosom : ou t of them arise a l l th e motives to ben eficen ce
,

an d a l l th e in tern a l restra in ts upon violen ce
,
an tipathy

, or

rapacity ; an d specia l commun ion
,

as w el l as specia l

solemn ities , ar e essen tia l to the ir existen ce. I n these
circumstan ces it w a s a great advan ce when m en w ere

brought together w ith n ew sympa thies an d corn m on

obligation s . To some exten t th is result w as obta in ed by
th e festiva ls that commemorated commun ity of descen t.

A further an d distin ct advan ce w as made w hen Am ph i c

ty on i es of n on
- cogn ate kin s were formed on terms of mere

agreemen t . A step i n th e same direction w as taken when
,

Without an y a ctual a ll ian ce
,
tw o or m ore tribes reciproca l ly

sen t legation s to off er sacrifice a t each other’s festivals
,
an d

to partake i n th e con sequen t recreation s . By these mean s
they brought themselves, as Mr. Gr ote '

f
‘
observes

,

“ in to

direct con n ection each with th e god of th e other, un der h i s
appropriate loca l surn ame. An other similar step fo llowed
w hen stran gers were in vited as guests t o th e festiva l of

some particular commu n ity. So powerful , in deed, w as th e

sen timen t then ce resulting that , i n Greece a t least
,
i t

amoun ted to somethin g a lmost approachin g a n ation a l un ion .

Very practica l con sequen ces , too , follow ed sometimes from

“ Hist. o f Greece, v ol . p . 108.

T I b. ,
v o l . i i . , p . 324.
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this in terchan ge of frien dly sen timen t . Durin g th e holy
period a l l hostil ities were suspen ded , an d these truces were ,
un der th e rel igious san ction ,

fa ithfully observed . Such

were th e truces a t th e Olympian an d th e Pyth ian games
such w as th e Samian truce, * w hich boun d a l l Tr iphy l i an s .

Such
,
too

,
w as th e famous truce of God, by w hich th e

Christian Church succeeded i n curb in g, f or three days ou t of
seven

,
th e ferocious hab its of i ts n orthern con verts . It

w as thus that th e ideas o f common dut ies an d o f common

enjoymen ts w ere ra ised i n those con tracted min ds ; an d

sympathies , an d a sen se of m utua l obl igation s
,
were

gen erated i n commun ities whose n orma l state w as
, i f n ot

actua l w a r
,
a t least in vin cible suspicion an d distrust. “ It

m ay ,
I aga in quote th e words o f Mr . Grote , ‘l

' “

be affirmed

wi th truth that th e habit of formin g Amphictyon ic un ion s ,
an d o f frequen tin g each other

’

s rel igious festiva ls
,
w as th e

great mean s o f creat in g an d fos terin g th e primitive feel in g
o f brotherhood amon g th e children o f Hel lén i n those early

times
,
w hen ruden ess ,

in security
,
an d pugn aci ty did so much

t o isolate them . A certa in n umber o f salutary habi ts an d
sen timen ts

,
such a s tha t w hich th e Amphictyon ic oath

embodies i n regard to abstin en ce from inj ury
, as wel l as to

mutua l protection
,
gradua lly foun d the ir w ay in to men

’s

m in ds ; th e obl iga tion s thus brought in to play acquired a
substan t ive efficacy o f the ir ow n

,
an d th e rel igious feel in g

which always rema in ed con n ected with them came a fter
wards to be on ly on e ou t o f many complex agen cies by
which th e later h istorica l Greek w as moved .

6. Some min or form s of association m ay be briefly M inor
Tl
form s o f

1 0 associa
tion .

n oticed . On e k i n is sometimes absorbed by an other.
s acr a o f th e on e merges in to th e sacr a o f the other ; and th e

Hist. o f Greece , I b. , p . 326.

'

f
' I b. , p . 332 .
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tw o bodies n o lon ger ma in ta in a separate existen ce, but

f orm a u n ited cl an . Such a process i s an a logous t o

a rrogation ,
or th e adoption of a m an sm l ja r /i s . Th e

a dopted person lost his in depen den t con dition
,
an d became

merged i n th e household of his n ew Fa ther. Thus
,
i n th e

Odyssee
,

* Men elaus expresses his des ire that Odysseu s

should settle i n his coun try
,
an d offers lan ds to him f or

himself an d h i s people. So th e Claudian gen s emigrated

to Rome, an d w as there admitted to ful l commun ion with
th e people of Quirin us . I n l ike man n er

,
L i vy

'

f
‘ describes

th e Samn ites as admitted by the people of Capua to a

partn ership i n their city an d their lan ds . But th is po l itica l
a doption merely added to th e bulk of an existin g society

,

a n d did n ot a lter i ts structure or chan ge i t s rela tion s .

There were other a l l ian ces of an in tima te n a ture, bu t
which stopped short of complete ama lgama tion . Some of

these were mean t to be perman en t , some were i n thei r

n ature temporary, some w ere l imited to specific purposes .
'Of th e first class , th e a rran gemen t which Xen ophon }:
describes Cyrus as hav in g made between th e Chaldean s an d
th e Armen ian s , w hether th e story be true or fictitious

,

affords an in s tructive example . It w as stipula ted that th e
parties should be mutua lly in depen den t , an d that they
should have, reciproca lly ,

four rights . These were—th e righ t

o f in termarriage , th e right of cult iva tin g an d th e right o f

d epa sturin g each other
’

s lan ds , an d th e right to assistan ce i n
case o f a ttack . Of temporary an d specia l a ll ian ces , exam ples

a r e foun d i n those cases i n w hich severa l i n depen den t clan s

placed themse lves , i n t ime of w ar
,
un der th e comman d o f

some Herzog, or Dux , or Tagos , an d resumed the ir former

i v ,
1 74. 1

" i v . , 37.

Ka i éh ev f k
’

povg [r ev ampe r e
'

povg e
’

vr
’

El i / a t a v ven
’

fievr o,
cm y api a g 5 tw a t , Ka i e

’

m py a a l a g Ka i érrw o
l
u c

'

a g Ka i em paxi a v Be

m u fiv
’

e
'

r r eg ddw oc
’

r) on or e
’

povsr
- Oyr opede

'

a , i i i .
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w as feeble. Its existen ce, in deed, depen ded u pon i t s

w eakn ess f or , so soon as i ts strength in creased, its ten den cy

w as rapidly towards domin ion . Examples of this class of

cases ar e n umerous , especia l ly amon g th e Hel len es an d th e
Kelts . Th e Hel len ic in stan ces ar e t oo w el l kn ow n to

require further n otice. Amon g th e Kelts
,
th e Roman s *

foun d
,
i n th e North of Gaul , a Belgic league , exten ding in to

Brita in , un der th e headship of th e Suession es ; an d i n

Cen tra l an d Southern Gaul were formed th e rival con federa

tion s of th e Arvern i an d th e Heedu i . I n th e time of Caesar
,

th e Belg fe
'

l
‘ still held their headship i n North - Ea stern Gaul ,

but without, as i t appears, their British depen den cies . By

their s ide th e league of th e Armorican or maritime can ton s

h ad grow n up i n what n ow i s Norman dy an d Brittan y . I n

Cen tra l Gaul th e Sequan i h ad taken th e place of th e

Arvern i
,
an d carried on th e ol d struggle with th e Heedu i .

And so
,
amon g th e H ighlan d cl an s ,i§ th e Campbel ls an d th e

Macdon alds , i n th e seven teen th cen tury, collected their

tributary clan s
,
an d fought as their forefathers h ad fought

i n th e days of th e grea t dictator.

Mom m sen ,

“ Hist. o f Rom e, v ol . i i i . , p . 1 68.

f I b. , v ol . i v . , p . 226.

I Macau lay, “ History o f Englan d, v ol . i i i . p . 31 5.



CHAP TER X II .

GEN TIS CUN ABULA N OSTRAE .

1 . At some remote, but un ascerta in ed period , on th e
fffm i t i ve

table - lan ds of Cen tra l As ia
,
where th e Oxus an d th e Yax Aryan s.

a rt es begin to flow ,
an d exten din g westward probably to th e

Caspian Sea
,
dwelt th e forefathers of our ra ce . Th e m en

w h o then occupied these region s were of on e blood , spoke on e

language , h ad a common stock o f bel iefs , of man n ers an d of
customs . They h ad a common form of socia l organ i zation ,

a lthough they did n ot form a n ation as w e un derstan d th e

term ; an d they drew a clear l in e o f dist in ct ion betw een

themselves an d th e barbarian s
,
or tribes of a l ien race an d

a l ien speech , by whom they w ere surroun ded . How these

m en came there , w hat w as their descen t, or w hat thei r

prev ious his to ry
,
w e kn ow n o t . That such a history did

exis t , w e m ay w el l bel ieve . That, a cen tury hen ce, some

portion o f that his tory m ay be discovered , n o person ,
w h o

remembers th e absolute ign oran ce o f o u r gran dfa thers upon
this subject, w i l l ven ture to deny . But i n th e existin g sta te
o f kn ow ledge , w e mus t accept th e Aryan s a s an ultimate

f act . We mus t be con ten t to take them as w e fin d them . \Ve

kn ow so much o f them ,
an d w e kn ow n o more. From these

o rigin a l settlemen ts , a t some unkn ow n periods
,
there

s t reamed to th e south o n th e o n e s ide , an d to th e n o rt h - w es t

o n th e o ther s ide , many ban ds o f emigran ts . Un der the i r

various n ames o f In dia n s a n d o f Iran ian s
,
o f Hellen es an d o f

La tin s
,
o f Kel ts an d Slavs and Teuton s

,
these emigran ts
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have born e th e Aryan speech
,
an d th e Aryan bel iefs an d

customs
,
through al l th e lan ds that exten d from th e Gan ges

w estward to th e Pacific Ocean , an d from Icelan d to th e

Darlin g Down s . Al l th ese n ation s a re descen ded from th e

origin a l race as directly as th e Ital ian s or th e Portuguese

ar e descen ded from th e children of Quirin us
,
or as th e

dwellers i n America or Austra l ia ar e descen ded from th e

rea lm of En glan d . It is , then ,
an in quiry of n o comm on

in teres t , to ascerta in someth in g of th e prima l Aryan po l ity .

If w e can obta in a t r u e n otion
,
so f ar as it goes , of th is early

society , w e shal l at a l l even ts un derstan d th e problem w hich

th e historian of th e future w i ll have to solve . Th e roots of

th e presen t ar e deep down i n th e past ; an d modern civ i liza
tion must be a ffi l iated to th e thoughts an d th e action s o f

th e tribes that
,
un der the ir elders

,
used to roam

,
thousan ds of

years ago , over
“ A i ryan em Va cjo ,

”

th e cradle of ou r race .

2. A distin guished w ri ter on Physica l Scien ce remarks
that Shakespeare an d New ton were th e descen den ts o f

savages . Whether i n fact they were so or n ot , I do n ot

preten d e ither to assert or to deny . But I ven ture to

a llege that , so f ar as an y trustw orthy eviden ce on th e subject
i s a t presen t kn ow n to exist

,
savages w ere n ot th e ackn ow

ledged progen itors of these grea t m en . Th e ultimate fact ,
i n th e presen t state of kn ow ledge u pon th is subj ect, i s th e
con dit ion of th e Aryan s . We can n ot con n ect these Ary
w ith an y other race, n or can w e go beh in d th e ev iden ce
w h ich their lan guage an d the ir in stitution s a fford . It

m ay be positiv ely asserted that th e m en w h o spoke tha t
lan guage

,
an d possessed these in stitution s , w ere n ot i n an y

reason able sen se of th e term savages . It i s by th e a i d of

Comparative Ph ilology that w e ar e en abled to form some

defin ite con ception of th e materia l con dition of ou r a r ch a i c

forefathers . There i s n othin g i n th e con clusion s of that
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th e archa ic lan guage i n th e light derived from th e study of

archa ic in stitut ion s , i t is perhaps n ot imposs ible to atta in
some trustworthy con clus ion s . If f or these several i n st i tu

tion s
,
which from other ev iden ce th e Aryan s migh t have

been expected to possess , correspon din g words can be shown

to exist i n th e origin a l lan guage
,
th e eviden ce is at a l l

even ts as good as th e n ature of th e case admits .

“ I have shown that, amon g a l l th e Aryan n ation s , th e

early history of the ir in stitution s
,
so far a s it can n ow be

d iscern ed
,
agrees i n certa in particulars . Th e Household , i n

th e sen se i n which I have en deavoured to describe it, is th e
primary un it. This body is govern ed by a House Fa ther
w ith supreme authority

,
an d comprises th e House Mother,

th e ch ildren
,
th e slaves

,
an d th e depen den ts . By th e

n atura l expan s ion of th e Househo ld kin s a r e formed ; an d

these kin s i n turn form within themselves sma l ler bodies of
n ear kin smen

,
in termediate

,
as i t were

,
between th e House

ho ld an d th e en tire k i n . Th e kin s were kn own by their
respective n ames, u sua lly—probably, in deed, in variably

patr on y rn rcs . A distin ction of ranks preva i led amon g th e
freemen

,
accordin g to their membership or n on - membership

of a k i n ; an d probably, to some exten t, betw een th e kin s

themselves
,
a ccordin g to th e purity an d th e len gth of their

descen t. Each k i n w as settled upon a portion of lan d ,
which i t own ed i n its collective capacity. I ts members
l ived together i n villages

,
i n which ea ch Household held

i n full property a house an d garden . Th e arable lan d w as
cultivated i n common ; th e produce , when th e Household
con tin ued un div ided

,
bein g shared amon g its members , an d

when separate Households were formed, becomin g th e

separate property o f each Househo ld. Th e pasture lan ds

were un divided
,
an d th e amoun t of ca ttle that each House

ho ld might depasture w as settled by certa in rules . Such
,

briefly, were i n features a i e society at a
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period before an yth i n
cr resembl in g pol itica l in stitution s

w as formed . Such , then ,
or of a s imilar kin d , a r e th e

features that w e m rgh t expect to fin d among th e pr i m i tive

Aryan s . I have n ow to con s ider w ha t traces
,
i f an y , of

these in st i tut ion s m ay be discovered i n ou r forefathers ’

3. Th e Ar yan House Fa ther w as certa in ly th e husban d Th e
o f on e w ife ; an d the House Mother w as th e true an d

hon ourable w ife o f a single husban d. Th e various

m embers of the ir family h ad their specific n ames . We

can still trace th e terms tha t expressed th e n earest degrees

both of con san guin i ty an d of affin i ty
,
an d w e can m ark th e

frien dly relation s w hich these terms imply . But it is

less easy to prove th e pecul iar corpora te character of th e

Household i tself, than to establ ish th e existen ce o f its

compon en t parts . Th e mere n ame of th e House
,
or of th e

diff eren t m embers of th e Household
,
proves n othin g as to

th e techn ica l sen se o f th e former term
,
or as to th e relation s

betw een those members . I n express terms
,
th e

tells u s n othin g o f agn ation ,
an d n oth i

w i l y patern a l pow er w as th e m efi ifl g j g dfl h th e

extern a l symbol o f th e Household’

s un i ty.

, a n y eviden ce o f i ts existen ce can be obta in ed , i ts con se

fl
”

~

' a
_

eac rn <r terms
h

a s a t o f th e La tin r en i to r
,
o r from other roo ts ravm g a

s imilar mea n in g . Th e seco n d i s foun d i n th e Greek firm
o r mi rra

, th e La tin A l i a s , an d Tu f i u s , th e I r ish xi i /( a i l , an d

o u r ow n familiar
,
though humble, “ dad dy . Th e third
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comes from a root which mean s to ma in ta in an d protect ,
an d appears

,
amon g man y other various but ea si ly recog

n ized forms , i n th e En glish fa ther . I think tha t, from

th e u se of this last - men tion ed w ord by th e Aryan s , w e

m ay in fer th e existen ce amon g them of th e patern a l pow er.

I n other w ords
,
th e term fa ther

,
i n i ts origin a l sen se

den oted a person w h o exercised a certa in kin d of authority ;
an d th is w as th e sen se i n which it w as used by th e Aryan s
a t a t ime when its etymologica l mean in g w as more apparen t

than i t h as n ow become.

Th e root of fa ther i s PA, w hich m ean s to support an d

protect. Th e term itself , as I have sa id , den otes n ot gen era
t ion ,
but authority. It is applied by freemen to th e gods ,

an d by th e slave or th e depen den t to th e freeman . I n

Roman l aw ,

* it mean s n ot n ecessarily a married m an ,
but

,

as w e should say ,
th e head of a house . Th e familiar expres

s ion P a ter Fam i l i a s correlates th e Fam i l i a or Household
,
th e

body of depen den ts over w hich th e P a ter presides . It i s

n early equiva len t to ou r word lord , i n i ts origin a l sen se of

th e Hl af or d, or loaf - giver. With this w ord
,
in deed

,
it i s

sometimes i n ou r o ld records expressly jo in ed . Wh en
,
for

exam pl ej
‘

th e Saxon chron icle sta tes that “

i n this year

w as Edw ard kin g chosen to father an d to lord of th e Scots
’

kin g an d of th e Scots , an d of Regn ol d kin g an d of a l l th e

N or th u rn br i an s , an d ek e of th e Strathclyde Wea l as
’ kin g

an d of a l l Strathclyde Weal as
,
th e old record furn ishes a

full illustration of th e surviv in g sen se i n w h ich
,
a thousan d

years ago ,
ou r immediate an cestors used th is w ord . I n

th e Vedas
,
too

,
th e w ords equivalen t to fa ther an d gen i tor

a r e used together, i n referen ce to th e same person ,
a s

mutua lly complemen tary
,
an d severa lly express in g distin ct

ideas . Thus th e form of th e w ord
,
as i t is foun d i n a l l

“ D i g . L . , 1 6, 1 95 .

1
" See Mr. Freem an

’

s
“ Norm an Con qu est, v o l . i . , p . 60.
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something m ay be don e. Th e Aryan s h ad* specific n ames
,

pa ta r va an d bhr a ta r va ,
to express th e father

’s brother an d
th e son of th e father’s brother—that is

, th e patern a l un cle

a n d th e first cousin on th e father’s s ide . But they h ad n o

s uch n ames on th e mother’s s ide n or
, on th e father’s side

,

d i d th e l ist of specia l n ames advan ce beyon d this po in t.
There were

,
in deed

,
n ames for th e immediate relation s by

marriageT— for th e wife
’s father an d th e w ife’s mother

,
f or

th e w ife’s brother an d th e w ife
’s sister

,
an d f or th e

husban d’s brothers an d sisters
,
an d even for th e husban d’s

brothers’ wives . But there is n othin g to in dicate an y

further rela tion sh ip on th e part of th e w ife . There i s n o

specia l n ame to den ote th e wife’

s un cle
, or aun t

,
or cousin ,

or an y other of h er k i n . I n th is state of facts there a r e

tw o matters f or con sideration . I n th e first place
,
there a r e

specia l n ames f or th e person s who formed th e Maeg , or n ear

k i n ; an d ,
i n a ccordan ce with th e prin ciple of agn a t ion ,

they

a l l
, exceptin g th e wife

’s immediate family
,
ar e spear - k i n

a n d n ot Spin dle - k i n they a r e relatives on th e fa ther’s s ide
a n d n ot on th e mother

’s side . There is thus some eviden ce

i n th e lan guage to con firm th e presumption i n favour of

agn ation to w hich th e un i form custom of th e deriva t ive
n ation s gives rise. I n th e secon d place, th e specific n ames

s t0p at th e first cous in . But th e Macg, i n th e deriva t ive
n ation s

,
usua lly exten ded to th e secon d cous in—tha t i s , to

th e sixth degree . Th is differen ce suggests th e possib i l ity
that

,
i n primitive times

,
th e l in e of th e Maeg w as draw n a t

t h e fourth degree—that i s
,
a t un cle’

s son s— an d w as su bse

q uen tly exten ded. Such an opin ion ,
however

,
i s merely

conj ectura l , an d there i s l ittle , if an y ,
extern a l eviden ce i n

i ts support . I n th e presen t state of philologica l kn ow ledge,
th e n egative argumen t on such a poin t must n ot be pressed

“9 Fick’s VVor terbu ch ,
” pp . 1 063, 1064.

"t See Prof. Max Mu ller’s Chips , v ol . p . 31 .



THE HOUSEHOLD .

too f ar . There is n othin g to expla in e ither th e origin a l

l imitation or th e subsequen t aban donmen t of it . I n these
circumstan ces , a suspen s ion of j udgmen t i s probably th e

wisest course
,
an d it i s en ough to say that on this subj ect

th e philologica l eviden ce is n ot con clus ive.

4. Th e patern a l authority, as i t appears i n historic T h e House

times
,
w as n o arb itrary pow er. It w as n ot th e m ere afi

j

d
r’

t

t

h e

con trol of superior might . It w as
, as to a Roman ea r

He’u ’h '

i ts very n ame impl ied
,
a duly con stituted authority. I ts

basis w as th e rel igion of th e House, an d th e rel igion of th e

House con s isted i n th e worship of th e deceased an cestors

that still dw elt at an d protected th e holy hearth . That

hearth
,
an d its ever - burn in g fi r e

,
a t on ce the em blem o f th e

comfortable elemen t
,
an d th e organ of commun ication

betw een th e spirit - w orld an d th e earth
,
formed i n th e old

days th e cen tre o f th e spiritua l l ife. There i s as l ittle

doubt that this rel igion preva iled over th e Highlan ds of

Cen tra l Asia , as there i s doubt of th e presen ce there of th e

pa tern a l pow er. But i t i s importan t to a scerta in whether

lan guage a ff ords an y w arran t f or this bel ief. I ts in tima

tion s a r e f ew ,
but suggestive . I n th e first place

,
there i s

philo logica l eviden ce that th e Aryan s were a rel igious race.

Their lan guage con ta in s an abun dan ce o f terms express ive

of rel igious sen timen t , o f adoration ,
o f piety , of fa ith , of

prayer, an d o f sacr i fice .

* I n th e secon d place that lan
guage con ta in s n othin g that i s suggestive of publ i c worship .

It kn ow s n othing o f pries ts or of idols , of temples or of a ltars .

I n th e third place ,
among th e divided n ation s th e n ames of

the ir gods a r e s imply th e n ames o f th e various obj ec ts o f

n a ture an d w ere origin al ly used w ith a ful l appreciation

o f thei r phys ica l s ign ification . Al l these objects h ad thus

P ictet, “ L es Origines Indo -Eu r opeen n es , v o l . p . 600.



286 GENTIS CUNABULA NOSTRAE.

received their n ames before they became obj ects of adora

t ion . There w as
,
therefore a time w hen th e lan guage w as

spoken ,
but Po lytheism di d n ot exis t . I do n ot then ce

in fer, w i th M. Pictet, th e origin a l belief o f th e Aryan s i n
t h e on e true God. My in feren ce i s

,
tha t th e Polytheis tic

Pan theon w as n ot rel igious , but on ly scien tific an d tha t it
w as design ed merely to expla in

,
i n th e rude fashion o f an

early time
,
th e ordin a ry phen omen a of Nature . Where

,
then

,

d id th e Aryan s fin d th e mean s f or th e satisfaction of those
s tron g rel igious feel in gs which they certa in ly possessed ?

Lan guage a lon e w i l l n o t an sw er th e question . It tells us

that th e Ary an s h ad fi r e , an d w e kn ow from other sources

that fi r e , or a t least a pa r t icular form of fi r e
,
w as an obj ect

o f worship amon g a l l th e Arvan n ation s ; but l in guistic

da ta a lone do n ot w arran t th e assertion that th e Aryan s
w orshipped fi re . So

,
too

,
th e Aryan lan guage con ta in ed

th e w ord tha t correspon ds to érm '

a or Vesta ; but although
this fact proves that th e Aryan s recogn ized th e hearth , it
does n ot in dicate h ow f a r i n their eyes that hearth w as ho ly.

Th e Aryan s h ad severa l w ords for m a n
,
an d th e Hin dus , th e

Greeks
,
th e Kelts , th e Scan din avian s, an d perhaps th e Latin s,

spoke of their House Spirits as th e m en i n th e sky
,
or th e

m en i n th e House
,
or th e old m en

,
or th e m en ; but a

m issin g lin k must be supplied * before w e can a llege that

Th e Hin du expression i s Naras . Nara i s a recogn ized Aryan w ord ,
m ean ing m an

,
an d appears a s w ell i n other cogn ates as i n the Greek

fi rm), an d i n th e Latin n am es
, Nero an d Nerin s. Th e tem ptation t o

i n den t i fy Lares or Lases w ith this w ord i s very great an d th e m ore so as

n o reason able explan ation of Lares h as y et been proposed . Bu t th e chan ge
o f an in itia l n in to I i s a form idable difficu lty It i s tru e that Priscian
a lleges that so l eban t v etu st i ssrm i Gr eeco r um 1 1 pr o 1 dicere an d that, i n
certa in circu m stan ces , th e chan ge i n t h e m iddle of a w ord i s regu lar. Bu t

I do n ot kn ow an y establish ed case o f su ch a change i n t h e begin n in g of a

w ord except that o f m'

rpo v an d Mrpo v , an d i n ou r ow n lan g uage of n oon
cheon and lu n cheon ,

w h ich
,
a fter a l l , ar e bu t dialectic varieties . It i s

n otew orthy that th e Hin du s ar e said ( “ Life i n th e Mofu ssil , ” v o l . i . , p .
1 1 5)to habitu ally in terchange l and n a t t h e begin n in g o f English w ords .
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as the ir foun der . Just as th e severa l n ation s were divided

in to cogn ate clan s, as th e Ion ian s
,
th e Dorian s , an d th e

o l i an s w ere descen ded from th e three son s of Hellen ; as
I n g ,
Hermin ,

an d Isco con tin ued th e race of Man n
,
so th e

Aryan s h ad their severa l clan s, each of w hich w as kn ow n by
i ts proper appel lation . In div idua l n ames ar e of course

n ecessary, at a l l times an d i n a l l circumstan ces
,
to distin guish

in dividua ls . But th e pride of race w hich h as a lw ays

distin guished th e Aryan s appears to have given n o sma l l

importan ce to th e n ame of th e clan . Th e word “

n ame

h as , accordin gly, been preserved un der a variety of bu t

sl ightly differin g forms a l l through th e Aryan n ation s . It

comes from th e root ga s ,
an d mean s that by which on e i s

kn ow n
,
th e in itia l guttura l bein g

,
by a stran ge co in ciden ce,

lost i n every on e of th e separate . lan guages .

*

For th e division of th e clan there a r e appropriate w ords

i n th e ol d lan guage . These words ar e Sib or K i n f or th e

on e part
,
an d f or th e o ther part th eWic . I can n ot say that

th e lan guage of itself proves an y conn ection betw een these

terms , much less such a con n ection as that which , i n a

former chapter
,
I have a ttempted to describe . Th e proof of

that con n ection depen ds upon th e resemblan ce i n th e

customs of each of th e separate n ation s . But when th e

existen ce of such resemblan ces is kn own
,
that kn ow ledge

m ay reason ably be appl ied to th e in terpretation of these

Aryan words , which eviden tly den ote diff eren t ideas . I t

i s n ot clear whether th e lower division ought t o be ca l led

th e k i n or th e s ib. Both words exist i n th e Aryan lan guage
but th e latter

,
while it became obsolete amon g th e Iran ian s

,

is used i n th e Vedas, an d th e former takes its place i n th e
Avesta . Both these lan guages agree i n th e u se of th e

wider term ,
th e w i c. Further

,
there ar e titles which show

Pictet, L es Origin es , v ol . i i . , p. 380.
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that each of these bodies w as regu larly organ ized , an d w as

un der th e con trol of its specia l chief. Th e Avesta * n ot ices
four degrees i n th e socia l sca le of th e o l d Iran ians . It

speaks , an d i n this order, of th eHouse - master
, th e k in - master ,

th e wic - m aster, an d th e provin ce - master ; an d it prescribes a

tariff of purification for these, a ccordin g to their rank .

With th e last - men tion ed person age, w h o appears to have

been merely loca l , I am n ot n ow con cern ed . Bu t this

passage gives the three ascen di n g steps of th e House, th e

k i n
,
an d th e wic, with a m aster o f each . I n San scrit

there a r e correspon din g titles , except that f or th e
“zan tu

pati ,
” or k i n - master, th e

“ sabha pati ,
” or sib - master,

occurs . Th e House -master an d th e W is- master a r e recog

n ized as origin al Aryan term s , but n ot so , apparen tly, th e

in termedia te term . Yet , whatever difficulty m ay arise as

to th e u se of a par t icular word , i t m ay be con fiden tly

a lleged that th e Aryan House - master w as th e m ember of

an organ ized clan un der th e pres iden cy of a chief
,
an d that

h e w as a lso a m em ber of a body of n ear kin smen within

that clan
,
by whatever n ame that body w as ca lled , and

whether i t h ad , o r h ad n ot , a specia l presiden t.

Th e w ord “ wic occurs
,
wi th but sl ight varia t ion s of either

form o r mean in g , i n a l l th e Aryan lan guages . Its origina l
mean in g seems to have been s imply a dwell ing

,
an d i n this

sen se i t appears i n th e Greek a digamma ted word
,
an d

i n th e I celan di cTVic . But i t a lso in cluded a col lection of
houses o r a village , an d i n this sen se i t occurs i n th e La tin
v i ou s

,
ou r ow n wick ,

an d un der o ther forms i n th e Gothic
,

Keltic
,
an d Slavon ic tongues . Th e word k i n , or gen s , or

zan tu n eeds n o commen t. I ts descen t i s unmistakable
from that root w i th which , both i n Greek an d i n La tin

,
w e

a re famil iar i n th e sen se of gen era tion . But th e “ sabha ”

See Spiegel’s “ Aves ta , by Bleeck , vol . i ., 57 ; i i . , 2.

1
‘ C leasby -Vig fu sson , 1 001. Diet., p . 687.
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or s ib deserves some further con sideration . Th e San scri t

word sabha ” is compoun ded of th e preposition se
, which

i s th e Latin cu m ,
th e Greek o u r , an d of th e root bha , which .

occurs i n th e Latin f u r? an d its cogn ates .* It mean s an

a ssem bly
,
an d

,
secon darily

,
a place of worship . Hen ce ar e

derived various adjective forms , mean in g, gen era l ly, worthy

of th e assembly, an d then fa ithful an d distin gu i shed i n

society. I n th e Rig Veda th e word sabh ey a i s used as an

epithet of a son who is distin guished i n th e sabha ,
an d is

th e glory of h i s father, or of a priest who is learn ed i n th e

customs of th e family. Sometimes sabha ” is used i n th e

sen se of a tribun a l ; an d th e w ords asabhy a ,

” mean in g

worthless— that is, out of th e sabha
, an d

“

pasabh a ,

”

mean in g violen ce, or con duct i n opposition to th e sabha
,

a lso occur. Correspon din g to these terms is th e Gothic

un s i b i s ,
” i llega l ; a l l which words suggest th e idea of an

a ssembly havin g j u risdiction . I n Irish
,
th e word sabh

,

”

o r sibbe
,
a chief

,
belon gs to th e same source. Th e word

occurs i n th e Slavon ic lan guages , with th e sign ifican t sen se

o f a person w h o h as a share i n a com mon fiel d - mark. I n

th e Norse lan guage i t is sa i d '

l
'

to mean relat ion ship by
m arriage as opposed to that by blood ; bu t from th e u se of

th e techn ical term a f s i fja ,i to forisfamiliate, I suspect

that th is w as a later mean in g. From th e ol d German

sippe
,
it h as come to ourselves , an d survives i n ou r

lan guage. Sib
,
i n th e sen se of related, i s still used i n th e

Low lan ds of Scotlan d , an d appears i n the w ritin gs of Sir

Wa lter Scott . It is a lso foun d i n th e humble but deeply
in teresting word, gossip . This word, degraded a s it n ow

is
,
takes us back ,

w i th a tw ofold in terest, a t on ce to th e

Pictet, L es Origin es, vol . p . 382, et seq. Fick , Wo r terbu ch ,

p . 1 95.

'I
‘ Cleasby -V i gfu sson , p. 526.

i I b. , p . 9.
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cited ar e eviden ce that, before th e dispersion of th e n ation s,
ran ks were distinguished , an d that th e basis of that dis

tin ction w as birth . Am on g th e separate n ation s distin ction s
of ran k preva i led, an d I have stated my reason s for

bel ieving that th e l in e w as drawn at membership of a k i n .

I n these circumstan ces
,
i t is n ot an un r eason able in feren ce

that
,
i n this respect a lso , th e practice of th e Aryan s resembled

th e practice of their descen den ts .

6. It rema in s briefly to n otice th e traces amon g th e

Ar yan s of th e mark s stern
,
such as I have a lready

described it . I n th e first place
,
th e word M a sy i s foun d

*

i n th e sen se of th e mark itself. There ar e
,
as I have sa id

,

a variety of n ames f or th e house ; an d ara ,

'

l
' which r e

appears i n th e Latin a r ea an d various San scrit an d

Slavon ic cogn ates , occurs i n th e sen se of what ou r old l aw

ca lled th e “ precin ct . ” Th e village w as kn own as va ika

or vik . But it h ad a lso other n ames
,
amon gst which is

our word “ tribe . This w ord i
r i s th e San scrit trapa

,
th e

Keltic t r eabh ,
th e Lithuan ian troha , th e Latin tribus , th e

Umbrian t r ef u . I n th e Gothic lan guages
,
it appears un der

som e variety of th e well - kn ow n dorf
,

” or
,
as i n Englan d

it is cal led “ thorpe.

”

Th e Russian word i s “ derewn ia ,
an d th e Scan din avian is “ trup .

” It is probable§ that

these words a r e con n ected with troop, troupeau , an d th e

l ike, an d that th e primary idea is aggregation f or th e

purpose of protection . But it m ay be observed that.
these words do n ot support th e mean in g of th e word

tribe ”

as an exten sion of th e commun ity ; i n other words ,
of an aggregation of clan s . I suspect that such a m

came from th e Latin tribus
, an d that this word w as of

Fick ’
s

“ Wor terbu ch , p . 1 51 .

'l' I b. , p. 20.

I Pictet, “ L es Origin es, v ol . i i . , p . 291 .

See Cobden C lu b Essays, vol . i . , p . 351 .
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en tirely differen t origin from those w e have been con sidering.

po l i t i cal i i v i s ig n , an d i s

i n Greek an d i n La tin
,
i t w as rpu rn

-

u g

or rpt r r vc, th e third of some primitive whole. In this aspect

i t would be a comparatively modern word , an d has l ittle

i n terest. I n th e other sen se i t cla ims
,
of com

'

se
,
a high

an tiqui ty ; an d i t den otes th e commun ity itself, an d n ot an y

exten sion of it. I do n ot kn ow that there i s an y express

e v iden ce of either th e arable mark or th e pas ture mark.

There seems
,
however , to be on e word which po in ts to a

system of collect ive occupation . This i s ’
r th e San scrit

sam an ya , the Oscan com on om
,
th e Latin com o i n i s, or , as

i t w as i n classic times written
,

corn rn u n i s
,
th e Gothic

gam a i n th s
, th e modern German gem ein de. All these forms

imply an un divided property
,
an d probably have especia l

referen ce to pasture lan ds . To them m ay perhaps be added

th e Greek r ob es an d th e Irish cu rn m e. There i s an other

word ,
“ vara or v arata ,

”

i which seems to imply a fen ced

place
,
an d o f w hich traces sti l l rema in i n th e fin a l syllable

i n such w ords a s Ken i lw ort h , Lutterw orth , Tamwor th . It

i s poss ible that this w ord m ay rela te to th e house an d i ts

precin ct on ly ; bu t i t m ay a lso
,
an d a kin dred word am ong

th e German s did , den ote a sm u lergu t or immun i ty.

At th e same t ime I must add,
that n either i n th e case

o f tribe
,
n o r of common ,

n or o f worth , docs Fick in clude
i n h i s Arya n vocabula ry an y co rr espon ding primi tive term .

Th e eviden ce o f th e experts i s
,
therefore

,
n ot so decisive as

i t w as i n those other cas es
,
w here they were a l l agreed .

5 7. Philology a ffords a lso some n egative eviden ce. The T he
D O N egative

Ar yan s h ad n o wo rd f o r law . They h ad n o word for king.
EM CDCC

See Mom m sen
'

s Hist. Rom e
,

vo l . i . , pp . 45, 74.

1
' Pictet, v o l . i i . , p . 400.

1 I o. , p . 80 .
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There is n o trace amon g them of any organ ized pr iesthood ,
or of an y system of publ ic w or sh ipfi

‘ There is n o trace

among them of an y thing that approache s to what w e

ca ll a State . These omission s
,
however

,
a r e less f orm i d

able than they m ight at first sight appear. Th e experien ce

of In dia shows that
,
even at th e presen t day ,

m en can

l ive without th e a i d of an y pol itica l organ ization . If

w e bear this fact i n min d
,
these n egation s

,
taken a lon g

with some positive hin ts
,
will help us to u n derstan d

th e socia l con di tion of these distan t forefathers . If

there be n o Aryan State
,
there ar e pla in ly en ou gh th e

clan an d its organ ization . If there be n o Aryan word
f or law ,

there i s an Aryan word1° f or custom . If th e kin g
be wan tin g

,
w e fin d chiefs i n their sev era l degrees—th e

chief of th e House
,
an d th e chief of th e w ick

,
an d th e

chief of th e k i n . If they h ad n o established rel igion , ou r

forefathers h ad stron g rel igious sen timen ts
,
even i f w e can

but dimly discern th e obj ects of the ir worship . Th e

n ames of some of their divin ities
,
th e Devas

,
th e Am u k as

h

t

Varan a
,
seem to suggest an in cipien t Nature - worship . I n

“ Bhaga aga in—a n ame that mean s a brother
,
th e Zeus

Baga i os of th e Phrygian s, th e Boga of th e Slavs , th e degraded

bogy of Christen dom—there i s probably a trace of th e

House Spirit . At a l l even ts
, th e vestiges of th e agn a t ic

Household m ay be seen ; an d where that is foun d, th e

House Spirit is n ot f ar away.

I do n o t
,
therefore

,
picture to m yself th e dwellin g of an

Aryan House Fa ther as
“

a den ll w hich its savage own er

shares in deed with his mate an d h i s offsprin g, but which n o

other living bein g m ay en ter except at th e risk of his l ife .

Pictet, L es Origi n es, v ol . i i . , p. 690.

'f' See Fick’s Wor terbu ch ,
” p . 1 0 1 .

I b. , p . 1 2. § I b. ,
p . 1 33.

MMr . Cox’s “ Gen era l History of Greece, p . 1 1 .
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C H A P T E R X I I I .

N ON - GEN EALOGI C CLAN S.

1 . I have hitherto described th e n orma l growth of th e

primitive association . Startin g from a single Househo ld
,
it

expan ds in to a Jo in t Un di vided Household
,
which separates

in to severa l related Househo lds, which become a k i n or

clan . Such seems to be th e regular course of even ts when

i t is n ot in terrupted by th e a ction of extern a l forces .

D istur bin g forces do
,
of course, in terven e ; an d there must

have been
,
an d must still be

,
coun tless in stan ces of kin s that

have been cut short at every stage of their existen ce.

Superorgan isms have their perils n ot less than th e

organ isms of which they ar e composed ; an d th e apparen t

waste of vegeta l an d an ima l l ife fin ds its para llel i n th e

fate of societies . War
,
pesti len ce

,
famin e

,
a l l th e i l ls to

which flesh is heir, scatter th e elemen ts of which th e risin g

societies a r e formed. Even prosperity brin gs with it i ts
ow n dan gers . Th e stron ger an d more luxurian t th e

growth
,
th e l ess n ecessi ty exists for those expedien ts by

which
,
i n less fortun ate circumstan ces , th e ran ks of th e

society a r e recruited. Th e rules of descen t become rigid
,

an d ar e strictly en forced. Any lapse from th e strict

stan dard, an y imperfection i n th e pedigree, brin gs with

it expulsion . N ot un frequen tly this strictn ess is fata l even

to th e body that it mean s to protect. I n th e absen ce of

n ew blood, th e o l d gen ea logic clan dwin dles
,
an d at last its

place kn ows it n o more.



HOUSEHOLD THE TYPE OF ARCHAIC ASSOCIATION.

Th e gen ea logic clan , how ever, is n ot th e on ly, a lthough it

i s probably th e earl iest
,
form of Aryan association . There

a r e other similar bodies
,
f or a l l o f which th e old clan form s

th e model
,
an d for some of w hich it suppl ies th e materia ls .

I have sa i d tha t from variou s causes , e ither from some

defect i n th e pedigree , or from some miscon duct, or from

th e pressure of debt or of a blood feud
,
or from some similar

misfortun e
,
m en ar e expel led from ,

o r a r e obliged to

leave
,
their k i n . I n archa i c society, such a rel in quishmen t

,

whether compulsory or n ot , m ean s somethin g very differen t

from what it mean s when th e State is supreme . It implies

that th e person so cast out h as n o lon ger, un less h e be so ld

i n to slavery
,
a place i n th e world. He must begin l ife

a n ew. He belon gs* to n o brotherhood, is subject to n o

custom
,
h as n o hearth . H is han d is aga in st every m an

,
an d

every man ’s han d is aga in st him . But m an is a socia l an ima l ,
a n d th e scattered elemen ts of society, by an un fa i l in g attrae

t i on
,
gravitate together . For thw i th they commen ce to

o rgan ize themselves according to th e l aw of their bein g.

Of that law ,
th e Household is th e type. Nor is m i s

fort un e th e sole cause of such n ew combin ation s. Some

times there i s a n a tura l reproduction of th e paren t stock .

Sometimes there i s a separation
,
whether i n frien dship

o r i n an ger
,
o f th e old body. Sometimes m en desire to

a s sociate for th e accomplishmen t of some common purpose
,

for th e advan cemen t o f some rel igious bel ief, f or th e prose

cu t i on of some specia l form of in dustry
,
for th e cultivation

o f some special a r t . I n a l l these cases they have recourse

t o th e on e preva il in g type . Human association presen ts

i tself to a rcha ic m an i n th e form of a Househo ld
,
an d

that Household is arranged on certa in defin ite prin ciples:

There i s n o reason in g upon th e matter, n o ba lan cin g of

0 I I a
o-x A t/ipfir wp a flcpw r og d r ea rw c t

'

am r f r a m e i x . , 63.
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powers , n o ca lculation of th e greatest happin ess of th e

grea test n umber. They accept th e on e familiar form as an

ordin an ce of n ature ; an d they n o more desire to inn ovate

upon it than they thin k of a lterin g their stature or

chan gin g th e co lour of their skin .

2. Th e prin ciples on which th eHousehold w as based, an d

W Of each of these subjects I have

a lready treated
,
an d n othin g more is n ow n ecessary than to

n otice th e m ethod of the ir application to th e n ew circum

stan ces .

Some

successful soldier
,
some person o f high , a lthough perhaps

blemished descen t, some person of peculiar san ctity, i n short
a person possessed of an y qua l ities ca lculated to excite public
a tten tion

,
a ttracts a fo l low in g . Nt na ceeeds—h k e

success ; an d th e associa tion if
_
i t on r

_e__a footh ol

oon au men ts i ts n umbers . Th e leader of on e gen eration

becomes th e Eponym of th e n ext . After his death , his spirit
i s ackn owledged as th e L ow Fam i l i a r i s of th e n ew society,
an d h i s followers ar e regarded as his adopted son s . So f a r ,

there is n o difficulty . Th e tra in of thought is sufficien tly

in tel ligible
, an d I sha l l presen tly show that this w as th e

actu a l course of even ts . What w as th e position of th e

leader durin g his life
,
is n ot so clear. It appears as if

,
i n

an cien t times at least
,
it w as usua l to a ccept as th e patron

some hero or some god ; or, i n Christian times , some sa in t ;
an d this patron ,

separately durin g th e l ife of th e Epon ym ,

an d conjo in tly wi th th e Eponym a fter his decease
,
formed

th e Pen ates of th e association . Yet even th e worship of a

l ivin g m an ,
or rather of his gen ius or spirit, is n ot i n con
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,

I n stead of a Household expan di n g through kin s in to a
_

f ormed, an d with its compon en t clan s marked ou t from th e

fi rst. That which practica lly keeps together th e larger

con n ection , an d k ee s asun der th e sma l ler r ou s ,_is th e law .

o f Exogam y . Men m ust marry with in th e people, an d m ust

n ot m arry within th e clan . It is n oteworthy h ow m en a r e

f oun d to obey the letter of these laws
,
while they adopt

various con trivan ces to avo id th e in con ven ien ce to w hich,
i n an early state of society

,
the ir pressure gives rise. When

th e domestic supply of wives fa ils
,
recourse is h ad to abdu c

tion : but th e women so taken a r e forma lly adopted

a lthough th e adoption of fema les seems , as I have elsewhere

s a id, to have been irregular— in to on e cl an ,
i n order that they

m ay be married in to an oth er. When there ar e en ough

wom en i n th e tribe, but their distribution amon g th e clan s

i s un equa l
,
a r e—examin ation of pedigrees takes place.

Some plausible case of distin ct an cestry is a lways m ade ou t ,

an d on e clan i s divided in to severa l clan s , each of w hich h as,
o f course

,
both as betw een themselves an d th e other clan s

within th e tribe
,
reciproca l rights of cor mu bi u m . These

a n d th e l ike expedien ts would n ot be tolera ted i n th e older

a n d more successful clan s ; an d they will probably cease
amon g those who n ow u se them

,
as time strengthen s an d

confirms their hereditary ten den cy.

Such seems to be th e process by which clan s were formed
o therw ise than by descen t. So l ittle is kn own of th e history

o f an y clan s , or of their formation ,
that it is difficult to i llus

trate
,
by an y well - authen ticated case, an y part of their

d evelopmen t. As to these impure clan s
,
an example i s given

by Mr. Lya l l from his person a l observation i n In dia . I n

t hat coun try there exists a great tribe of robbers an d

Mr. Lyall, “ Fort. Rev . , N o . 1 21 , N .S. , p. 107.
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cateran s n amed Meemas . “ This n ame
,
Mr. Lya l l says

,

ale

“ represen ts four great section s of on e tribe , w hich in hab it
four diff eren t an d distan t tracts

,
an d a r e eviden tly fast

separatin g off in to a l ien clans by reason of distan t habita

tion s . Each section i s
,
of course

,
distributed off in to man i

fold circles of affin ity ; an d these circles , bein g i n various
phases of growth an d con s isten cy, can mostly be traced back ,

by th e clue of their n ames or other chara cteristics , to their

rea l d i stin ction of origin . Some of them preserve th e n ame

of th e higher clan or caste from w hich th e foun der of th e

circle emigrated an d jo in ed th e Meemas some n ames den ote

on ly th e foun der
’

s origin a l habitation
,
w hile other c ircles

bear th e n ames of n otorious an cestors . We can perceive

pla in ly that th e whole tribe is n othin g else but a Cave of

Adullam
,
which h as stood open f or cen turies , an d h as

sheltered gen eration after gen eration of adven tur ers
,
out

laws , outcasts , an d refugees gen era ll y. It i s wel l - kn own

from history
,
an d, on a smal l scale , from experien ce of th e

presen t day ,
h ow fam in es

,
wide - desolatin g in vasion s

,

pesti len ces , an d a l l great socia l catastrophes , shatter to pieces

th e framew ork o f orien ta l societies , an d disperse th e frag

m en ts abroad like seeds , to take root elsew here. N ot on ly

have these robber tribes received ban ds of recruits durin g

such periods of conf u s ion , so common i n In dian history , but

there goes on a steady en l istmen t of in dividuals or families

whom a variety of acciden ts or offen ces , publ ic Opin ion or

private feuds , drives out o f th e pale of settled life an d

beyon d thei r orthodox circles . Upon this dissolute collee

tion of masterless m en ,
th e idea of kin ship begin s im m ed i

ately to opera te afresh , and to r e - arran ge them system atical ly

in to groups . Each n ew immigran t becom es on e of th e

Meen a tribe ; but h e, n evertheless
,
adheres so f a r to h i s

U bi s upra , p . 105.
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o rigin an d h i s custom as to in s ist upon setting up a separate

c ircle
,
un der th e n ame of his lost clan

,
caste

,
family

,
or

lan ds .

This descript i on suggests th e commen cemen t of a f a r

m ore famous society
,
an d th e o l d Asylum on Capi tol i n u s

b etw een th e Tw o Groves . I t i s clear that th e legen dary
origin of Rome, whether those legen ds be i n fact true o r

f a lse
,
did n ot appear t o th e m en amon g whom th e ta le w as

t old as i n an y w ay absurd. It i s equ a lly clear that
,
to a

n ative of Cen tra l In dia ,
at th e presen t day ,

th e stories o f

t h e As ylum an d of th e Rape of th e Sabin es would seem

m ere ordin ary occurren ces . A prin ce i n distress
,
but

miraculously preserved ; a ban d of brave but broken m en

collectin g un der his ban n er ; th e con temptuou s rejection of

con n u bi u m by th e n eighbourin g gen ea logic clan s ; th e

successful abduction th e foun dation of
‘

a great pow er—to

t h e story of a l l these even ts a modern Rajpi
’

r t would

seriously in cl in e, without an y misgivings as to an teceden t

i mprobab i lities . I n t imes that, i n our view,
a r e more

w ithin th e region of a ctu al history, th e Roman an n a ls

r ecord some cases that seem to be para llel. On e of these

w as that of th e Cilician Pirates
,
whom . Pom pei u s Magn us

ext irpated. At on e time it seemed as if a great robber

State w as about to establ ish itself i n th e Levan t. “ Th e

pirates ,
” says Mom m sen

,

9K “ ca lled themselves Cil ician s ; i n

f act
,
their vessels were th e ren dezvous of desperadoes an d

a dven tu rers from a l l coun tries, discharged mercen aries from

th e recruiting - groun ds of Crete, burgesses from th e destroyed

t ow n ships of Italy
,
Spa in

,
an d As ia , soldiers an d officers from

t h e armies of F i rn br i a an d Sertori u s ; i n a word, th e

ruin ed m en of a l l n ation s
,
th e hun ted refugees of a l l

van quished parties , every on e that w as wretched an d

“ Hist. of Rom e
, vol . i v . , p . 40.
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shrin e. Sometimes his success is assured , an d th e rel igious

commun ity m ay a tta in even to n ation a l proportion s . Such

w as th e case of th e Sikhs , w h o were origin a lly a rel igious

fratern ity ; an d such , on a still greater scale
,
w ere th e fa iths

of Bouddha an d Mohammed. Of th e practica l operation

of these prin ciples on a sma l l sca le
,
Mr. Lya l l gives

some in terestin g illustration s .* He says A boy m ay

be n oticed sittin g by th e roadside
,
w h o can be kn ow n at

on ce to belon g to a rel igious order by th e large triden t

pa in ted i n a specia l fashion on h i s
“

f orehead
,
havin g f or

vestmen ts on ly a l ight martin ga le of yel low clo th aroun d

th e lo in s . Bein g question ed as to his circumstan ces
,
h e

expla in s that heh as forgotten his people an d his father’s

house ; that h i s paren ts both died of cholera ,
a year or so

back
,
w hereupon h i s un cle sold h is sister in to a respectable

family
, an d presen ted th e boy to a mystic w h o h ad a n ew

revelation ,
an d w as developin g a rel igious fratern ity there

upon . To that fratern ity h e n ow belongs, an d a l l other ties

of blood or caste have dropped aw ay from him . Or i f on e

question , i n l ike man n er, an y stran ge pilgrim that comes

wan derin g across cen tra l In dia from th e shrin es upon th e

In dian Ocean tow ards th e head - waters of th e Gan ges i n

th e H ima layas, h e m ay describe himself s imply as th e

disciple of some earl ier sa in t or sage w h o showed th e Way .

Th e po in t t o be remarked is
,
tha t h e un dertakes n o other

defin ition of himself whatever
,
an d decl in es a l l other con

n ect i on s or respon sibi lities. ” I n eed do n o more than

in dicate th e ana logies i n Christian coun tries . If an y person ,

i n a coun try where th e Roman Cathol ic creed preva i ls ,
en ter ‘rel igion

,

’ that is
,
become a member of some

rel igious order, h e i s deemed to be civilly dead ; an d h as ,
i n con tem plation of l aw

,
n o other in terests save on ly such

“ Fort. Rev . , N o . 1 21 , N .S. , p. 100.
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as belong to his m on astery. I n regard to secular thin gs
,

such a person h as practically ceased to exist. There a r e

i n this con n ection some matters o therwise diffi cult of

explan ation , which n ow become m tel l i g i bl e . Sir H . S .

Ma in e" j ustly expla in s certa in difficulties i n Irish eccl es i

as t i ca l history ,
by showing that each mon astic house

con st ituted a family
,
or tribe ; an d h e observes that th e

foun der of th e house “
afterw ards n early in variably r e

appears as a sa in t . ” He offers n o explan ation of this

phen omen on ,
but it does n ot seem diffi cult to fin d on e. Th e

can on ization merely represen ted th e apotheosis . Th e foun der

became th e Eponym ,
th e L aw Fam i l i a r i s

,
of his commun i ty .

If Herodotus were to describe such a person age
,
h e wou ld

probably say o f him ,
a s h e does say !

“

of Miltiades
,
An d to

him
,
w hen h e h ad made h i s end

,
they offer sacrifices, as i s

th e custom to a foun der. I n such circumstan ces
,
th e monks

an d thei r successors became th e sa in t’s k i n . Each monk
m ay have h ad his secular kin smen ,

an d f or certa in pur poses

n ot ice w as taken o f them . But th e spiritua l rela tion ship
w as fully es tablished ; an d each n ew rel igious commun ity

became
,
as i t w ere, an addi tion al clan of th e great al l

embracing commun ity, th e gr eat spiritua l n ation
,
whose

Eponym i s Christ .
Rel igion

,
moreover

,
n ot on ly forms a bon d o f un ion

, bu t

a lso acts as a disin tegrating force . I f i t brings peace on

earth , i t a lso brings a sw ord . Th e first great schism of

which an y inf ormation exis ts w as tha t which arose amon g

th e Eas tern Ary an s , w hen those w h o w orsh ipped th e Devas
emigrated in to Hindostan ,

an d the ir brethren
, w h o clung to

th e o l d fa i th
,
rema in ed i n Iran . Un happily

,
th e disruptive

pow er o f rel igious bel ief , i n modern t imes , n eeds n o i llustra

tio n . But i n i ts milder form , as i t appears i n In dia ,
i t

Early Hist. o f In st. , 236.

1 v i . , 38 .
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seems to fur n ish a method by which
,
i n th e absen ce of an y

legislative organ
,
th e pressure of customs that have become

u n suitable m ay be avo ided . Rel igious societies break up
an d form n ew groups . Those w h o des ire

“

E
'

Ey change

secede
,
an d form a n ew rel igion of their ow n . Thus , th e

m arriage with a deceased brother’s w ife is w ith some tribes
a n absolute duty, an d is with others prohibited. Th e

custom ale h as crept in to on e of th e clan s w here it w as

previously forbidden . Th e resul t is that a sept h as been
detached from th e rest of its brotherhood. It appears

,

”

says Mr . L y a l lj
‘ “ that a religious body with some di stin ctive

object of w orship
,
or singular rule of devotion

,
h as usua lly ,

though n ot in variably
,
come to split off in to a separate

group
,
which

,
though based upon a common rel igion

,

con structs itself upon th e plan of a tribe. Th e common

f a ith , or worship, forms th e outer circle, which h as gradua l ly

a sect n ot on ly from in termarriage
,
but even from

eatin g with outsiders : w hile
,
in side their circumferen ce

,
th e

r egular circles of a ffin ity have established themselves
i n depen den tly, j ust as families settle an d expan d within th e

pa le of a ha lf—grown tribe. Each body of proselytes from

differen t tribes an d castes h as preserved its iden tity as a

d istin ct stock, keepin g up th e fun damen ta l prohibition

aga in st marriage within th e particular group of common

descen t. But with some other groups of th e sect it is

essen tia l to marry an d thus i n th e course of time h as been
reproduced

,
upon a basis of common bel ief or worship , th e

o rigin al circle of a tribe
,
beyon d which it i s 1m possi bl e to

con tract a legitimate marriage.

”

I have taken th e precedin g illustration s chiefly from th e

presen t time an d from In dian sources . There is n othin g

u n usua l i n rel igious association ,
an d w e n eed n ot go far

‘f Mr . Lya ll , “ For t. Rev N o . 1 21 , N .S. , p. 103.

't I b. , p . 1 13.
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w as origin ally distributed in to man y in depen den t den i es

or can ton s , an d in cluded, besides, various rel igious clan s or

hereditary sects , i f th e expression m ay be permitted ; that

i s
,
a multitude of person s n ot n ecessarily l ivi n g i n th e same

local ity, but boun d together by an hereditary commun ion of

sacred rites, an d cla imin g privileges, as w ell as perform in g

obl igation s , foun ded upon th e tradition a l authority of divin e
person s , f or whom they h ad a common ven eration .

” Such ,
on a larger scale , were th e Orphic, an d especia lly th e Py th a

gor ean ,
brotherhoods . Th e latter famous association

con sisted of th e disciples of a great rel igious an d mora l

teacher. They adopted
,
as a symbo l of their a llegian ce to

him an d of their un ion amon g themselves
,
a peculiar diet,

ritua l
,
an d system of Observan ces . Amon g themselves , they

w ere boun d by th e most devoted attachmen t . Towards a l l

person s outs ide of their brotherhood they made n o secret

of their con tempt. Their socia l views a r e con cisely stated

i n tw o verses of a descriptive poem tha t have been pr eser v edj
‘

“ H is compan ion s h e deemed equal to th e blessed gods : a l l

others h e held of n o accoun t, either i n va lue or i n n umber .

To this comprehen s ive rule they a llowed n o exception . It

exten ded even to their n earest relatives
,
an d th e off en ce

thus given is sa id to have been on e leadin g cause of th e

misfortun es of th e sect. With th e history of th e brother
hood I am n ot n ow con cern ed. I on ly desire to call

atten tion to their characteristics as i llustratin g this form

of association ,
to their in timate un ion

,
their exclusiven ess ,

their devotion to their Epon ym
,
their substitution of th e

n ew ties f or th e ol d domestic relation s
,
an d to th e resem

blan ce w h ich their association seems to have born e to th e
Household .

“ Hist. of Greece, ” v ol . i . , p . 31 v ol . i v . ,
p . 529, ct seq .
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4. Other association s
,
formed for various

_
other purposes, T he Pro

have been organ ized on pr i n ciple L sim i lar to t_ho_
se

«
that I

have doser 1bed Such
,
especia l ly

,
a r e those which have for

and those w hich a r e

pur ely in dustr ia l . Th e former class w as con spicuous i n

e arly Greece.

“ As there w ere i n every gen s or family ,

”

says Mr. Gr otef
“ specia l Gen tile de i ties an d foregon e

a n cestors w h o wa tched over its members , forming i n each

t h e characteristic symbol an d recogn ized guaran tee of their

un i on , so there seems to have been i n each guild or trade

pecu l iar beings whose voca tion i t w as to co - opera te or to
impede i n various stages of th e busin ess . Such a class w as

th e famous School of th eHom er i dze—th e bards who, wi th th e
great epic poet as their Eponym

,
formed w hat w e shoul d

ca l l th e l iterary class of th e time. Such were the

As k l epi dae, or son s of t h e phys ician s , who, un der th e

headship of Asklepios
,
formed th e fratern ity of medicin e.

Such w ere th e Ch ei r on i dae j
‘

w h o inh erited from th e wise

Cen ta u r th e kn ow ledge of th e vi rt ues of medicin a l herbs , a
k n ow ledge w hich they w ere boun d to u se without remu

n era t i on . Such
,
too , i w ere th e K ly t i adae an d th e I am i dze ,

th e grea t augura l clan s o f El is
,
an d th e Ta l thyb i adae , th e

hera ldic house of L acedmm on . Thus
,
when D iomedes§

boas ts that th e ch i ldren o f th e i l l - fortun ed were they tha t
en coun tered h i s might

,
h e does n o t in ten d to say ,

and i n

fact does n ot say ,
tha t those person s a re unf ortun ate whose

children meet him i n ba ttle but h e describes h i s oppon en ts
a s be in g i n very truth th e children or descen den ts o f

misfortun e . Misfortun e w a s the ir Eponym ,
an d they were

s o predestin ed to defea t tha t they could o n ly be regarded as

th e clan smen o f disa s ter. At Rome , th e origin a l his tory o f

Hist. o f G reece , v o l . i . , p. 465.

“

f
" I b. ,
p . 249.

I Hero dotu s , v i i . , 134 ; i x. , 33. Cicero , De D i v . , i . , 4 1 .

Iliad
,

"

v i . 1 27.

fess i on a l

or In du s
tria l Asso
e i at i on .
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such association s is remarkable . They were composed

exclusively of aer ar i an s an d f r eedrn en . No Quirite, much
less a patrician , could belon g to a gild. We m ay accor

din gly in fer that these gilds were mean t t o provide an

organ iza tion for person s w h o otherwise w ould have h ad n o

socia l t ies . Th e State w as n ot then su fficien tly stron g to

dispen se with th e in ferior socia l agen cies . On th e con trary,
i t eagerly courted their ass istan ce. Thus , from th e earl iest

times , or , i n popular lan guage, from th e reign of Kin g

N um a
,
th e ar t i san sf

“
or

,
as w e should say ,

th e w orkin g

classes , were arran ged i n n in e gilds . These w ere th e pipers ,
goldsmiths

,
carpen ters

,
dyers

,
curriers

,
tan n ers

,
coppersmiths ,

potters
,
an d a l l other w orkmen . To these must be added

other gilds of. gr eat an tiquity—ban kers
,
merchan ts , w ater

m en of th e river
,
butchers

,
an d scribes . “ That each

,

” says

N iebuhr
,!

“
as a true corporation

,
h ad its pres iden ts , property,

an d specia l rel igious rites , m ay be asserted w ith perfect
certa in ty

,
from th e examples of later times . Of a l l these

gilds
,
th e greatest an d th e most powerful w as that of th e

scribes or n otaries . Al l th e bu sin ess n ow performed by
clerks

,
book - keepers

,
an d con veyan cers

,
th e prepara t ion of

a l l th e publ ic documen ts
,
an d of a l l private w r itten i n str u

men ts
,
w as i n their han ds . They formed th e perman en t

civi l service of th e time ; they were th e sol icitors , th e

scriven ers
,
th e accoun tan ts

, of Rome . Un der th e Empire
th e ol d gild developed in to tw o bodies—th e possessor es
or pu b l i c fun ct ion aries , an d th e n otaries , w h o practised

their profess ion in depen den tly. It is to th e latter class that

w e ow e
, as Savign y h as conjectured , th e preservation ,

through cen turies of peril
,
of th e Roman l aw ; an d so, as

N i ebu h r ;
L

h as remarked,
“ Th e Man es of th e heroes an d

Plu tarch, “ Num a .

'l
“ Hist. of Rom e

,

”

vol . i i i . , p . 298.

I b. , p . 300.
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exten ds, these forms were applied to Christian purposes , an d

th e sa in t superseded th e Epon ym . How wide- spread w as

this tran sformation w e m ay in fer from th e multitude of

in dustria l sa in ts that still l in ger on th e Con tin en t of

Europe.

“ Th e loca l gods
,
says Mr . Ty l orfi

" “

th e pa tron
gods of particular ran ks an d crafts

,
th e gods from whom m en

sought specia l help i n specia l n eeds
,
were too n ear an d dear

to the i nmost heart of prae- Christian Europe to be don e
away with without substitutes , It proved ea sier to replace

them by sa in ts
,
who could un dertake their particular pr of es

s ion ,
an d even succeed them i n the ir sacred dwell ings . Th e

system of spiritua l division of labour w as
,
i n time

,
worked

out w ith won derful min uten ess i n th e vast array of prof es

s i on al sa in ts
,
amon g whom th e most familiar to modern

En glish ears a r e - St . Cecilia , patron ess of mus ician s ;
St . Luke, patron of pa in ters ; St. Peter, of fishm on ger s ;

St . Va len tin e, of lovers ; St . Sebastian ,
of archers ; St. Crispin ,

of cobblers St. Hubert
,
w h o cures th e b ite of m ad dogs ; St.

Vitus
,
w h o del ivers madmen an d sufferers from th e disease

that bears his n ame ; St . Fi acr e, whose n ame i s n ow less

kn own by h i s shrin e than by th e hackn ey coaches called
after him i n th e seven teen th cen tury .

”

§ 5. We can perhaps n ow appreciate some celebrated

in stitution s of early history. We can un derstan d th e

formation of association s—partly rel igious, par tly pro
f essi on a l —their structure, an d their growth . Th e most

con spicuous of these cases , because ou r atten tion h as been
of n ecessity directed to it, an d because i t sti ll exists on a

great sca le , is that of th e In dian ca stes . This subject, on ce
so m ysterious

,
i s n ow tolerably well un derstood .

“ Caste,
”

says Sir Hen ry Ma i n ej
‘ is on ly th e n am e f or a n umber of

Prim itive Cu ltu re, v ol . p . 1 10.

V rl l age Com m u n ities, ” p. 2 1 9.
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practices w hich a r e follow ed by each on e of a multitude of
groups of m en

,
w hether such a group be an cien t an d

n a tura l , or modern an d artificia l . As a rule, every trade,
every profess ion ,

every guild
,
every tribe, every clan , i s

a lso a ca ste ; an d th e members of a ca ste n ot on ly have

the i r ow n specia l obj ects of w orship , selected from th e

H in du pan theon or adopted in to i t , but they exclusively
ea t together , an d exclus ively in termarry. There i s even

reason to bel ieve tha t th e great ca ste of Brahman s w as
,

origi n a l ly
,
n ot a distin ctive rel igion ,

but a profess ion a l or

l iterary clan . Th e office of Brahman , says Dr. Muir,*
“

w as n o t on e to w hich mere birth gave a cla im , but h ad to
be a tta in ed by abi l ity an d study.

” “ Thou gh th e Brahman

ca ste
,

says Mr. L y a l ld
‘ “ is n ow a vast circle in closin g a

n umber of separa te Lev itic tribes , w hich aga in a r e sub

d iv ided in to n umberless family groups , y et severa l of these
tribes appear to have developed ou t of l iterary an d sacer

do ta l guilds . In deed , on e distin ctive ten et of th e H in du
Broa dChurch , w hich rests (I am told)upon passages quoted
from th e Veda s , affi rms that Brahman ism does n ot properly
come by ca ste o r descen t, but by lea rn in g an d devotion a l
exercis es . Th is i s n ow la id dow n as an eth ica l truth : i t

w as
,
p r obably

,
a t firs t a s imple fact . There i s fa ir eviden ce

tha t severa l o f these Brahman ic tribes have a t di fferen t

periods been promoted in to th e ca ste circle by virtue of

having acquired , i n some outlying prov in ce or kingdom

(w here Brahman s proper could n o t be h ad), a mon opoly of

th e study a n d in terpr e ta tion o f th e sacred books ; an d,

hav in g devoted thems elves f o r gen era tion s to this profess ion ,

a t la s t gradua ted a s full Brahman s , though o f a differen t

tr ibe from th e earl ier schoo ls . Some gl impse o f th e very
low est ru dimen tary s tage o f a Lev i tic cas te (that i s , a ca ste

Sa n scrit Texts , v o l . i . , p . 294.

“ 1
“

o r t . l l ev N o . 1 15
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with a specia l ity f or ritua l an d in terpretation of th e sacred

books)m ay still be obta in ed i n th e most backw ard parts of

In dia . Th e case of th e Magi seems to have resembled
tha t of th e Brahmans . Herodotus

,

* in deed, a lleges tha t
they were on e of th e six tribes in to which th e Medes w ere

divided ; but a lthough they doubtless h ad an organ ization

that simulated that of th e tribe
,
i t m ay be well doubted i f

they formed a true gen ea logic clan . Herodotus elsew here '

1
‘

compares them w ith th e Egyptian priests ; an d th e

man n er i n w h ich h e speaks of them seems to in dicate
that h e regarded them more as a caste than as a

n ation . Th e better ;r opin ion seems to be that th ey

were w hat is n ow gen era lly un derstood as a caste.

L ittle
,
in deed

,
is rea lly kn ow n of th e Magi . Th e n ame does

n ot occur i n th e Avesta
,
w here th e priests a r e ca l led

A th ar v as . It appears that th e Magi w ere n ot merely a

rel igious order, but w ere th e learn ed m en of th e coun try ;
that they

,
or rather a particular class of them

,
in terpreted

dreams tha t they were experts i n th e u se of th e divin in g

r od
,” an d gen era lly i n a sort of magic which w e probably

should n ow term elemen tary n atura l ph i losophy. It i s

sa i d,

‘ll a lso ,
that they w ere n ot on ly an order, but a family

descen ded from on e an d th e same stock. We m ay ,
there

fore , con clude that they h ad an Epon ym that
, as Herodotus

seems to in t imate, they con ta in ed various septs or div ision s
an d that, on th e w ho le

,
they resembled , a lthough perhaps

on a larger scale
,
some of th e Hellen ic 7 6m ; w hich I have

a lready men tion ed .

I n th e same class
,
ought, probably, to be ran ked th e

Druids . These person s formed th e l iterary order of th e

i . , 101 . i . , 1 40.

I See Can on Raw lin son ’
s Herodotu s, v ol . i i ., p . 454, et seq .

Herodotu s , i . , 107.

[I Can on Raw lin son ’

s Herodotu s , v ol . i . , p . 350.

‘
ll Amm ian u s Marcellin u s, xxiii., 6.
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Patrick * could n ot carry
,
aga in st th e Brehon s , death as th e

pun ishmen t of homicide, i n place of th e Eric fin e. That
bran ch

,
at least

,
of th e Druids which exercised judicia l

fun ction s
,
ma in ta in ed its groun d an d there is l ittle dou bt '

l
'

t hat th e Brehon s were th e legitimate represen tatives of th e

D ruids of Caesar.

An cien t Law s of Irelan d, v ol . i i i . p . 24.

See Si r H . S. Main e, Early Hist. of In st. , p . 32.



C H A P T E R X I V .

THE STATE.

1 Apart from m ere a ll ian ce
, or from extern a l in fluen ce

,
Compa

or from domin ation ,
there a r e three prin cipa l cases

, it
s

ci griz
f

om .

a l l restin g upon a common prin ciple, of combin ed action
” m am a ”

betw een separate clan s . Th e first case is th e com

m un i ty of w orship between clan s of common descen t . This

commun ity is i n n o sen se politica l , an d i s merely th e

express ion of a n atura l sen timen t an d th e recogn ition of a

historica l fact. It a ff ords a sort of pr im d f aci e case for

a ll ian ce
,
as aga in st stran gers ; but it does n ot afford an y

security for hab itua l frien dly relation s betw een th e parties

themselves . Th e secon d case i s that commun ity o f worship

which i s establ ished fo r th e purpose of formin g and securin g

a bro therhood o f in depen den t clan s . These association s a r e,
f o r th e most part, l imited i n their object ; an d a r e a lw ays

for med n ot betw een in div idua ls , but betw een commun ities.

Such a relation i s mechan ica l
,
an d n ot vi ta l . It mean s

j uxtapos ition—n o t in tegra t ion . A con federacy o f clan s i s

thus formed
,
f o r obj ects more or less gen era l i n their n ature.

But federa tion
,
though apparen tly th e s implest , i s , i n real ity,

th e rrros t diffi cult form o f human association . Nothing is so
hard to obta in a s volun tary co - operation ; an d the d iffi culty,
i n i tself suffi cien tly grea t a s among in div idua ls

,
i s

,
a s

amongs t s epara te masses o f m en
,
multipl ied in defi n i tely.

Nei ther th e o lder
,
therefo re ,

n or th e la ter f o r rrr o f w ha t I
have termed Amphictyo n ic association

,
ever h as been

,
o r , as

i t seems
,
ever ca n be ,

su ffi cien t to produce a State .
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Al l these cases of con certed action agree i n certa in r e

spects . Th e co - operation is l imi ted i n time, o r i s restricted
t o some particul ar obj ect ; an d th e executive organ acts

n ot upon in div idua ls, but upon th e clan s i n their corporate

character. But there i s a third result of commun ity of

w orship
,
an d this result is th e State . There ar e cases

i n wh ich tw o or more kin s , while they severa lly pr e

served their iden tity
,
have formed a n ew combin ation ,

f or

an in defin ite period an d f or gen era l purposes . There ar e

cases
,
too

,
w here a society i s formed merely of scattered

in div idua ls
,
an d where

,
a fter its formation

,
that society a t

on ce proceeds to organ ize itself upon Gen tile prin ciples . I n

these cases
,
a lthough th e Gen ti le t i e rema in s , th e in dividua l

members of th e clan en ter in to a wholly n ew a ll ian ce.

Whatever m ay be their position within th e clan s
,
th e

members of th e n ew a ssociation meet on equa l terms .

Between th e same person s
,
tw o distin ct relation s of equa l ity

an d in equal ity m ay exist ; but these rela t ion s a r e n ot

repugn an t—they a r e on ly distin ct . Admission to th e on e

class does n ot n ecessarily imply admission to th e other.

There w ere members of th e clan w h o were n ot members of

th e State : there might be members of th e State who w ere

n ot members of an y clan . Thus th e State is n ot composed

of other socia l organ isms . Its members m ay be m embers of
other socia l organ isms

,
an d th e activities of these other

organ isms m ay or m ay n ot clash
,
or ten d to clash , w ith th e

a ctivities of th e State . But th e organ ization of th e State is

complete w ithin itself an d i ts power
,
w ithin its ow n sphere

an d over i ts ow n members
,
is supreme. It h as its ow n

w orship, its ow n property
,
its ow n fun ction s

,
its ow n

cla ims upon its m embers
,
its ow n duties tow ards them . It

respects th e rights an d th e duties of th e other association s

wh ich it in cludes, an d does n ot—a t least i n its earl ier stage
—seek to in terfere with th e relation s of its m embers to any



https://www.forgottenbooks.com/join


320 THE STATE .

been misled, partly by th e u se of th e correlated word

sovereign ty, an d partly by an exclusive regard to European
societ ies . He con stan tly speaks of th e sovereign of a

people as something extern a l to tha t people
,
an d superior to

i t. Such a view w as
, doubtless , n ot held by Mr. Austin .

He kn ew that Governmen t is usua l ly th e result, n ot of

con quest or of usurpation ,
but of a gen uin e n ation a l ev ol u

tion . But w ords react upon thoughts . It is
,
therefore

,

pruden t to speak of th e Governmen t as th e pol itica l organ

of th e State , that i s, as th e organ w h ich
,
i n th e course of its

evolution ,
i s set apart to perform th e prin cipa l fun ction s of

n ation a l l if e. Th e secon d observation i s
,
that if th e

expression “ pol itica l organ be substituted f or Mr. Austin ’s
“
sovere ign ,

or its equiva len ts
,
th e in suffi cien cy of Mr.

Austin ’s description ,
w hich I have cited above , becomes

apparen t. He attempts to defin e an organ ism by a refer

en ce to its extern a l organ s . Th e immediate result is a

circle . To th e question ,
What is a pol itica l society ? ” h e

i n effect an swers, A society that h as pol it ica l organ s . To

th e further question ,
What ar e po l itica l organ s ? ”

th e

an sw er at on ce describes them as
“ Those organ s tha t ar e

foun d i n a pol itica l society. It is eviden t that th e

govern in g body of a pol itica l society is n ot th e cause of

that society, but on e of its effects .

If w e turn to th e classica l authors , ou r in quiries ar e, at

least a t first sight
,
equa lly un satisfactory. Aristotle*

says A State
,
i n on e word , is th e collective body of such

person s (i s ,
citizen s), sufficien t i n themselves for a l l th e

purposes of l ife.

”

Ci cer oj
‘ says —“ Respu b l i ca est coetus

m u l t i tu di n i s j uris con sen su et u t i l i tat i s com m u n i on e

soci atu s .

” Ne ither of these statemen ts appears to add much

to our kn owledge. On a closer view
,
however

,
a hin t m ay

“ Politics, i i i . , 1 .
“f “ D e Repu b ”

1 25
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be obta in ed from them . Th e word “

cactu s, as N iebuhr ’“

poin ts ou t
,
i s a techn ica l term

,
and is equiva len t to xow w v i a .

The State is thus a species of xow wm
'

a
,
or comm un ity ; an d

th e force of this term th e precedin g pages have en deavoured

to i llustrate. From this starting po in t it m ay be possible to

discover th e qual ities w hi ch distin guished this commun ity

from other commun ities ; i n other words , to ascerta in th e

essen tial characteristics o f pol itica l society.

Th e S tate
,
then , seems to m e to have origin a lly been a

form of th e n on - gen ea logic clan or tribe . It w as a true
Kow w r i a

,
that is

,
i t w as formed on th e model of th e Hous e

hold ; i t establ ished similar relation s amon g i ts mem bers ,

an d i t w as kept together by a similar bon d of un ion . But

it w as n ot a spon tan eous growth
,
l ike a n atura l Household .

It commen ced i n a volun tary association . I n on e of i ts

forms th e association w as betw een clan s fully organ ized.

I n an other form , i t seems hardly to have diff ered from those

In dian forms of association which were described i n th e

preceding chapter . From som e of these forms it w as

dis tinguished , s in ce i t w as n ot l imi ted to th e promotion of
any specia l obj ect

,
but w as mean t to secure th e gen eral wel l

being o f i ts members . I n this v iew
,
th e characteristics

o f th e origin a l State m ay be thu s en umerated —F irst,
i t w as con structed upon th e model o f th e Household .

Secon dly , i t w as held together as n atura l households

were held together , by th e worship of i ts Eponym
,
w hether

that Eponym w ere a god ,
o r a hero , or a de ified foun der.

Thirdly
,
i t w as formed ou t o f th e members o f two o r m ore

clan s
,
whether those clan s were an teceden t or subsequen t

to th e State ; and i t exercised over them
,
w ithin i ts ow n

sphere an d by i ts ow n offi cers
,
i ts ow n j urisdiction .

Fourt hly ,
while i t deal t w ith these members in div idually ,

Hist. Rom e, vo l . p . 44, no te.
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i t preserved an d recogn ized th e clan s of wh i ch they

severa lly form ed a part. Fi f thly
, the lan ds an d pu blic

property of these clan s wer e brought i n to a comm on

stock, and form ed the publi c lan d of th e n ew corporati on ,

an d there were reciproca l rights of i n term ar riage. Sixthly,
th e u n ion was in ten ded to be perm an en t. Seven thly, th e

object of th e un ion in cluded a l l pu rposes of comm on in terest,
subject, however, to th e duties an d th e r ights of th e clan s

i n their severa l spheres of private l if e. Thu s
,
th e Sta te

w as distin ct from th e clan , w as wider than th e clan , w as ,

at least i n th e case of th e pure clan s
,
posterior to th e

clan . But th e State w as an a logous to th e clan ,
w as form ed

u pon th e same pattern
,
w as held together by a l ike

prin ciple, an d w as n ot substitutive for it, but accumulative

u pon it.

Th e eviden ce i n support of each of these proposition s

m ay be briefly in dicated. Th e an a logy of th e State to a

Hou seho ld is seen i n th e n ecessity, for each of them , of a

common hearth . Ar istotle says that rulers derive their

hon our from th e comm on hearth, whether their title be

Ar chon s , or Kin gs, or Pry tan ei s . Th e Prytan eum w as

essen tia l to th e pol i tica l l i fe of every Grecian city an d

th e Prytan eum con ta in ed th e common hearth . Th e very

n ames r pv r a vao v an d xo i vn éa n
’

a appear to have been used as

equiva len ts . So , too , of Rome, Mom m sen j
‘ says A s th e

clan s restin g upon a family basis were th e con stituen t

e lem en ts of th e State, so th e form of th e body po l itic w as

m odelled after th e fam ily, both gen era lly an d i n deta i l .”

Tha t th e kin g w as
,
i n fact

,
th e House -master of this

pol itica l Household is eviden t, for at a later period there

were to be foun d, i n or beside his res iden ce, th e a lways

blazing hearth an d th e well - closed store - chamber of th e

Wachsm u th, “ Hist. An t . of Greece, ” vol . i . , p . 290.

'l' Hist. of Rom e,
”
v ol . i . , p. 66.
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declin ed to recogn ize an y disabil ities to which , by clan
custom ,

h e m ight be subj ect. Thus, a F i lms Fam i l i a s w as ,

pu bl i co ju r e, on equa l term s with his Pa ter Fam i l i ari s
,
w as

equally eligible for public office
,
an d w as equa lly capable

of exercising public fun ction s . He might even
,
as I

sha l l subsequen tly show,
be his father’s pol itica l superior

,

a lthough at th e same time h e w as subject to that father’s
u n restra in ed power, within his precin ct, of life an d death .

Such an a ll ian ce in volved commun ity of publ ic property
,

an d reciproca l capacities for a l l th e ordin ary tran saction s

of l ife.

“ Th e commun ity of th e Roman people
,
says

Mom nr sen ,

* “
arose ou t of th e ju n ction (i n whatever w ay

brought about)of such an cien t clan ships as th e Rom i l i i
,

Vol t i n i i , Fab i i , &c. : th e Roman doma in comprehen ded th e
un ited lan ds of these clan s . Whoever belon ged to on e of

these clan s w as a burgess of Rome .

” Every burgess—tha t
is

,
every full m ember of th e society—w as en titled

, as of

course, to a l l th e m aterial rights an d advan tages of such an

a ssociation , to th e e
’

m y api a ém py a a r
’

a an d s
-m y opi a of which

Xen ophon speaks. But th e prin cipa l right is that of in ter

m arriage . It is this r i gh t
‘

l
‘ which practica l ly forms th e test

of equa l ity . A citizen must marry within his State, that
i s

,
h e must marry with his peers . Those cl an s , then , with

whom h e m ay in termarry, ar e those whom h e ackn owledges ,

an d w h o a ckn owledge him ,
as equa l .

Th e a ssertion that th e State un ion w as origin al ly m ean t

to be f or an in defin ite time, an d f or in defin ite purposes, does

n ot adm it of historica l proof. I can on ly say that, from

th e days of th e siege of Naxos to th e days of the s iege of

Richmon d
,
m en have a lways a cted u pon this prin ciple.

Secession h as n ever been recogn ized as a politica l right. It

will perhaps suffice i f, i n these circumstan ces, I cite the

Hist. of Rom e, v ol . i . , p . 65.

1” See Edin . v ol . cxliv. , p. 192.
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Opin ion s of three great authorities. I do so, n ot becau se I
thin k that they give an y help tow ards th e solution of th e

problem con cern in g th e true fun ction s of th e State, but

because they show th e opin ion s of th e best m in ds as to th e

i n defin ite character of th e association . Aristotle says *

that civi l society w as foun ded n ot merely that its members

m ight l ive
,
but that they might l ive wel l. Bacon

'

f
‘ in s ists

tha t th e “ J u s Pu bl i cm n
”

exten ds “

ca l onm i a ci r ca ban e

esse c i vi ta ti s .

”

An d Mr. Austin ;r declares that th e proper

purpose or en d of a sovereign governmen t is th e greatest
possible advan cem en t of human happin ess. ”

3. There i s an an teceden t presum ption i n favour of Hi stori ca l
this con n ection of th e Household an d th e State. Early 53222317

“

o f th e
s ocrety w as based on commun i ty o f worsh i p

,
an d th e form State.

which th e supers tructur e a ssumed w as that of th e House
hold expan din g in to th e K i n . It m ight

,
therefore, be

reason ably expected tha t th e first attempts a t an y higher

o rgan ization would proceed upon th e same prin ciple
,
that

they w ould be foun ded on a commun ity of worship , and

tha t they w ould be modelled a ccordin g to th e preva i l ing

type . Further
,
from th e strong in dividua l ity an d th e

in aggress ive n ature o f th e early cults
,
it might a lso be

expected that th e n ew combin ation would , a t least i n its

early s tage
,
n ot be in ten tion al ly an tagon istic to i ts pr e

d ecessor ; bu t tha t th e tw o systems would
,
at a l l even ts

f or some t ime
,
exis t s ide by s ide. If this presumption

co in cide with th e kn own facts of lr i story
- i f th e d. pr i or i

a rgumen t be con firmed by actua l experien ce
,
th e con s i

l ien ee wi l l furn ish th e s tron gest proo f of th e theory tha t
th e n ature o f th e ca se admi ts . I proceed , therefore , to

“ Po litics , i i i . , 9.

1
“ D e A u g . Se i . , viii . , 3.

“ Aph . , i v .

Lectu res on Ju rispru den ce, ” vol . i . , p . 298.
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state th e historica l eviden ce which I have to offer upon

this question .

There were tw o ways i n which th e kn own relation s

between clan s an d th e State that comprised them m ight be

established . I mean ,
of course

,
true clan s

,
an d n ot those

local division s to which I have a lready referred . E ither
th e clan s might be in tegrated in to a State

,
or a State might

be differen tiated in to clan s . An association might be

formed by separate clan s
,
an d these bodies might gradua lly

become so co - ordin ated that th e lif e of th e whole should

predomin ate over th e l ives of its parts ; or an association

might be formed i n th e n ature of a n on - gen ealogic clan ,

within w hich n ew clan s , or n ew bran ches of old clan s ,
would

,
accordin g to th e H in du model , n atura lly arise . Of

these tw o methods there ar e
,
I thin k

, examples i n th e tw o

great States of an tiquity. On th e former prin ciple, Athen s
w as formed on th e latter, Rome.

Thucydides * a lleges that, i n early times
,
Attica w as

in habited by separate commun ities , possess in g each i ts

ow n Prytan eum an d its ow n rulers ; that these bodies

w ere n ot on ly mutua l ly in depen den t
,
but i n some cases

mutua lly hosti le ; that Theseus succeeded i n un iting
them in to on e city ; an d tha t

,
i n th e historian ’s ow n

time, a commemorative festiva l w as celebrated at th e

publ ic expen se i n hon our of th e Goddess . He further

a lleges that
,
i n his day ,

th e various town ships sti ll

con tin ued to exist
,
an d to celebrate their an cestra l worship .

But
,
a lthough this latter w orship w as ev iden tly that which

w as most familiar to them
,
a l l these people were a lso th e

votaries of th e great Goddess of th e Athen ian s , Pa llas
Athen e, an d were th e citizen s of on e city. Th e historian

vividly describes th e reluctan ce an d th e grief of th e people

n 1 5.



https://www.forgottenbooks.com/join


328 THE STATE.

th e even t as “
th e begin n ing* of th e politica l history of

m an kin d.

Grecian h i story
'

l
' presen ts m any other, a lthough perhaps

less con spicu ou s
,
in stan ces of this process. Tegea ,

i n

Arcadia an d D ym e, i n Achaea , were form ed each out of

e ight V i ll age comm un ities . Man tin ea w as composed of

four . Megara an d Tan agra ar e a lso men tion ed as havin g

been similarly form ed . Even after th e Pers ian Wa r , th e

city of El is w as th e result of a l ike coa l ition . A hun dred
years after th e foun dation of El is , i; forty village com
m u n i t i es coa lesced to form Mega lopol is

,
th e Great City

M i ck legar th ,
as ou r an cestors would have ca lled i t—by

which Epamin on da s thought to secure th e un ity of Arcadia .

But withou t seekin g other examples , i t is en ough to cite th e

authority of Aristotle § that
“

th e commun ity formed ou t of

severa l vil lages is a perfect city
,
havin g th e l imit of a l l self

sufii ci n gn ess .

”

There a r e
,
substan tia lly

,
tw o leadin g opin ion s as to th e

origin of Rome . On e is that of th e early tradition s th e other

i s that of some modern historian s . Th e former represen ts th e

city as sprin ging from what I have cal led a n on - gen ealogic

tribe. Th e other regards it as th e result of a syn odki sm u s
,

or in tegration ,
amon g three pure- blooded clan s . It is n ot

n ecessary that I should un dertake to determin e this cen tre
v er sy . Whichever Opin ion be correct

,
there i s l ittle doubt

that th e city w as un ited by a common worship that it w as

organ ized on th e m odel of a Household an d that th e specia l

cul ts of th e clan s, whether they were formed within th e

State or were prior to it, w ere carefully preserved
,
con cur

r en t ly wi th th e worship of th e public Pen ates. Yet I m ay

See Freem an
’

s
“ Hist. Essays , vo l . i i . , p . 1 20.

'l' Grote , Hist. of Greece , ” v ol . i i . , p. 346.

I I b. , p. , 307.

“ Politics, i . , l , 8.
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be permitted to state a f ew of th e reason s which have l ed

m e to th e con clusion that th e o lder idea i s correct. Th e

first reason is that th e Roman s thought so them selves .
L i ttle weight can be given to this argumen t i n the presen ce
o f good eviden ce to th e con trary. But i n th e presen t case

I do n ot thin k tha t such eviden ce exists . Lord Stran g
ford observes * tha t i n Eastern coun tries, wherever a rude

an d un cultivated people ha ve been brought within th e pale
o f Islam

,
they have n ever fa i led to con n ect themselves wi th

th e tradition ary quas i - bibl ica l ethn ology of their con querors
o r spiri tua l in structors

,
through some patriarch or hero of

Scripture. N0 su ch gen era l cause of error appears to

exist i n Rome. Th e Trojan legen d is eas ily separable from
th e gen uin e tradition . Th e course of n ation a l developmen t

seems t o have been fa irly regular. Th e deta i ls of th e story

have, of course, been overla id with th e usua l crust of fable
,

a n d i t i s idle to attemp t to distin guish th e true from th e fa lse.

But w here descen t w as of v i ta l practica l importan ce
,
an d

w here a l l ma tters rela t in g to it w ere carefully preserved
,

a n d w here care w as taken
,
by festiva ls and similar mean s

,

to perpetuate th e memory o f great leadin g even ts
,
th e

refusal even to admi t th e n a tion a l tradi tion s seems to be a

misapplica tion of th e rules o f ev iden ce. Aga in
,
both i n i ts

con s titution a l h is tory an d i n i ts law
,
Rome

,
w hen i t first

appears i n his tory ,
presen ts a remarkable advan ce as com

pared w i th rn os t o ther peoples . Probably th e determ in in g
po in t i n th e h is tory o f Rome i s th e start tha t i t obta in ed
i n socia l evo lution . T0 w ha t causes this start w as du e

,
n o

eviden ce n ow rema in s to tel l u s . But th e fact seems to

sugges t some fun damen ta l di ffere n ce betw een Rome and

th e o rdin ary r u n o f pure clan s . “ A lon g success ion
,

” says

Mom m send
‘

o f phases o f po l i ti ca l developmen t mus t have

Lette rs and Papers
,
p . 58 .

'

f l l i s t . o f Rom e, VOL i n P. 55
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in terven ed between such con stitution s as th e poem s of

Homer an d th e German ia of Tacitus del in eate an d the

oldest organ ization s of th e Roman commun ists . I n place

of these hypothetica l chan ges , for which n o proof exists
,

an d n o para llel is kn own ,
it is

,
I think

,
simpler to a ssume

tha t th e city of Rome w as n ever l ike e ither th e Hellen ic or
th e Teuton ic clan s , but arose un der dissimilar con dition s .

Aga in
,
there i s n o trace i n Roman history of an y roya l

gen s . Such a body
,
th e represen tatives i n th e eldest l in e

of th e divin e Eponym ,
is essen tia l i n every pure clan .

Even w here severa l such clan s have coa lesced, some pr o

v is ion f or th e headship i s made . Thus
,
at Athen s

,
there

w ere th e K odr i ds
,
i n whom

,
even after th e abol ition of th e

kingdom
,
th e roya l dign i ty lon g lin gered. But a lthough

th e roya l title survived f or rel igious purposes at Rome ,
there i s n ot a vestige

,
even i n th e legen ds of th e rega l

period , of an y clan with an y hereditary cla im to roya lty.

Further
,
N i ebu h r * h as remarked that th e proper n ames

amon g th e Oscan n ation s were usua l ly Gen tile n ames amon g

th e Roman s . Such w as th e roya l n ame of Tull ius . Such

were th e famous literary n ames of Pacu v i u s , of Stat ius , an d
of Gel l i u s . N iebuh r merely n otices th e fact

,
but th e

explan ation of it seems to be possible i n th e l ight of th e

passages w hich I have cited from th e Eastern experien ces

of Mr. Lya ll . This explan ation ten ds to con firm th e ol d

legen d. A chief of pure blood
,
i n con sequen ce probably of

some imperfection i n his gen eration s
,
makes a n ew settle

men t, at th e head of a f ew fol lowers an d frien ds . Th e

n ew commun ity becomes successful . I ts success a ttracts
from other societies other adven turers . When an y of these

adven turers prospers
,
h e becomes

,
i n th e n ew commun ity

,

th e foun der of a clan . Of this clan
, th e prin ciple of Exogamy

“ Hist. o f Rom e
,

v o l . p. 104, n ote.
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m eetin gs of th e civitates , th e priests w ere charged with th e

m a in ten an ce of order, an d i n th e execution of this duty

exercised plen ary powers. Con curren tly with th e gen era l

power of th e State, th e operation of th e J u s Pr i va tu m ,

”

or

th e custom of th e k i n ,
m ay be discern ed. Th e k i n m akes

i ts appearan ce ale i n th e order of battle
,
i n th e ma in ten an ce

o f th e blood- feud, an d i n matters of in heritan ce. Fore ign
too

,
a r e avoided ; an d i n th e ceremon y of arm in g

th e youn g w ar r i or ,j£ th e distin ction between th e dom u s
”

a n d the r cspu bl
flca is broadly marked . I n later times,

men tion i s frequen tly m ade of comm un ities associated un der

a common n ame. Such, for example
,
were th e Picts

,
who

were composed of th e Ca l edon es an d th e Maeatae.§ Such

w ere th e Aleman n i , an d th e great n ames of th e Saxon s

a n d th e Fran ks . But th e n ature an d th e circum stan ces of

these un ion s a r e n ot su fficien tly kn own to warran t any

con fiden t opin ion on th e subject. On e in stan ce is at least

suggestive. Th e An gl i an d th eWer i ng i , tribes men tion ed

by Tacitus
,

coal esced l un der th e expressive n ame of

T h u r i n g i , or Son s of Thor. ” Thus
,
th e modern n ame

,

Thurin gia
,

attests th e prin ciple upon which, fourt een

cen turies ago , th e coal ition of clan s proceeded. Th e

Scan din avian s presen t a sti ll stron ger i llustration . Th e

N or sem en i l w h o settled i n Icelan d
,
when they desired to

form a commun ity
,
built a temple, an d ca l led themselves by

th e n ame of Gothi or hof—Gothi , tem ple - priests an d thus
t h e temple became th e n ucleus of th e n ew commun ity.

”

Many in depen den t commun ities of this character spran g

u p a l l through th e coun try
,
un ti l

,
about th e year 930,

a n in tegration took place. U lf - ly ot
a‘” le

w as th e Theseus of

“ Germ an ia , cc. 7, 2 1 , 20.

‘
l' c. 4. I c. 1 3.

Mr. Sken e’s Celtic Scotlan d, ” v ol . i . , p. 1 25.

Can ci an i , L eg . i i i . , 31 .
‘ll Cleasby -V igfu sson , Icelan dic Dict. , p . 208.

I b. , p. 1 8.



HISTORICAL EVIDENCE .

Icelan d. Un der his i n fluen ce th e various Gothi formed an

Al thin g, or gen era l legislative assembly, an d Icelan d

becam e a State.

4. For the purpose of den oting socia l relation s , a l l th e
Aryan languages con ta in a series of term s—n ot , in deed , Cu ria t o
etym ologica lly con n ected . but expressive i n each case of

t he sm e'

s imilar relation s . To select th e three most con ven ien t
exam ples , th e firs t series con ta in s th e Gen s , th e M n, an d

th e K i n . I n th e secon d series there a r e th e Agn at i o , th e

¢pa rpi a ,
i n i ts Homeric sen se, an d th e S i bsceaf t or Macg. There

i s a third series , which con s ists of th e Civitas , th e wéxrg, an d

th e Vo l k ersch af t . These last - men tion ed term s imply, as I

have attempted to show
,
a n ew un i on

,
based, in deed , on th e

idea of th e Household
,
but in cludi n g severa l Kin s , an d so

having i n certa in respects a Gen tile structure. If this view

be correct
,
a fourth series of terms might be expected . There

i s still wan ted a set of words which bear to th e third series

th e same rela t ion that th e secon d series bears to th e first. I n

o ther words , i f th e State imitate th e K i n
,
what i s th e

pol iti ca l an a logue o f th e Sib Wha t
,
i n th e

“ Ja s P roble
'

crmn
,

”

cor respon ds to th e Agn at i o i n th e J a s P r i r'a tm n ?
” I thin k

that th e miss ing series m ay be foun d i n th e words Curia
,

¢pa rpi a i n i ts la ter sen se (or, a s th e Spar tan s “ ca l led it,
an d

,
perhaps

,
Hun dertschaft. These terms den ote a pol itical

,

n ot a Gen ti le div is ion . They a r e n ot in depen den t a rrange

men ts , but den ote respectively th e Civ itas , th e wo
’

Arg , an d th e

Vo l k ersch a f t . They formed
, as betw een their fel low

m embers
,
a closer con n ection than that to which thei r

gen era l pol itica l relation s gave rise . Of four Quiri tes
,
tw o

w h o w ere m embers o f th e same Curia were much m ore

in timately related than tw o w h o were members o f di fferen t

Muller’s Do rian s , v o l . p . 19.
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Cur iae. Th e bon d of un ion w as a specia l worship ; an d

Z eus Phratries perform s a fun ction similar to that of Zeus

Herk ei os .

It is clear that th e Cu ria w as a politica l an d n ot a Gen ti le

a rran gem en t. Th e Roman tradition " con n ects it, an d i t

a lon e of Roman ins titution s, with th e origin of th e city .

I t is a lso n oteworthy that th e gen ea logica l legen ds of th e

T euton s give gen ea logies of th e clan s
,
but n ot of either

V olk er sch af ts or Hu n der tsch af ts . For th e specia l relation

o f th e Curia to th e Civitas , a hin t is foun d i n th e statemen t

t ha t Romulus gave each Curia on e a llotmen t. This state

men t suggests th e gran ts to th e Maegs , or villages
,
by th e

en tire clan . I n th e case of th e Cu ria , however, i f rel ian ce

can be placed upon ou r authorities, this gran t must be
un derstood with referen ce to th e town ship on ly. Th e

exten t of th e gran t is sa id to have been tw o hu n dred ju ger a ,

which w as mean t f or on e hun dred householders, apart from

t heir u se of th e common lan d . This measure w as ca l led

cen tu r i a ,
an d thus a sort of con n ection i s established

b etween th e Curia an d th e Hun dertschaft. It is n ot worth
w hile

,
however

,
to in quire, even if there w ere an y m ean s of

certa in in formation
,
w hether th e estate of each Curia di d or

d i d n ot in clude more than buildin g a l lotm en ts . Th e rights

i n ciden t to these a llotmen ts m ust have existed
,
whether

they w ere exercised over th e lan d of th e Cu ria or th e lan d

of th e city. It is sufficien t f or my purpose that th e Curia

w as an in termediate body between th e State an d th e House
h old ; an d that it received f or its members , an d distributed
amon g them

,
gran ts of lan d

,
i n th e same w ay that th e Maeg

a cted i n th e Gen tile econ omy. The word curia ” itself

a ppears to poin t to th e Maeg , or Join t Household . Its

e tymology h as lon g been a subject of as gr eat difficulty as

Mom m sen , Hist. o f Rom e, v ol . i . , p. 73.
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accordin g to his ow n con ven ien ce or his person a l status
,

but accordi n g to his comman der’s view of th e exigen cies of

th e service.

Examples ar e scarcely n eeded of th e rule that archa ic

m en fought by clan s. If th e structu re of their society be

such as I have attem pted to describe it , such a method i s

eviden tly that which , from th e n ature of th e case
,
should

have been expected. It i s , however, pruden t to verify

i nferen ces, however clear they m ay be, by a comparison

with actua l facts . Ou r earl iest authority is Nestor’s rule
"

i n th e when h e advises Agam emn on to marsha l

h i s m en by Phyla an d by Ph r atr ae, so that Ph r at r a migh t
support Ph r atr a

,
an d Phylon support Phylon . Th e Teuton s-r

acted upon th e same prin ciples ; an d their host w as n ot a

ran dom crowd, but w as composed of kin s an d Meegs . Of th e

early Roman system n o in formation exists ; but un der the

Servian reforms th e army w as organ ized with referen ce to

its civic
,
if n ot its Gen ti le division s . Nor is Mr. Robertson ’

s

suggestion impossible; r a lthough I do n ot attach much weight
to th e fact, that th e rule of th e Imperia l l aw

,
by which th e

property of th e in testate soldier wen t to his comrades

an d n ot to th e Fisc, m ay have been a f ar - off echo of th e

days when th e Roman soldier stood i n lin e— n ot with h i s

Vex i l lat i o an d his L egi o ,
but w ith his Cogn at i o an d his

Gen s . I n th e Keltic people, how ever
,
th e eviden ce is clear.

There is n o more in terestin g part of Lord Macaulay’s great

work than that i n which h e describes th e Highlan d clan s .
He there§ shows that a clan w as a regimen t a lmost ready

made.

“ All that w as n ecessary w as
,
that th e military

organ ization should be con formed to th e patriarcha l organ iza

tion . Th e chief must be colon el his un cle or brother m ust

i i . , 362.

'I' Tac itu s, “ Germ an ia, c . 7.

1
‘

See Scotlan d u n der h er Early Kings, ” vol . p . 31 2.

Hist. of Englan d , ” v ol . i i i . , p . 335.
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be m aj or ; th e ta cksmen ,
w h o formed what m ay be ca lled

th e peerage of th e l ittle commu n ity
,
mu st be th e capta in s

th e company of each capta i n mu st con sist of those peasan ts
who l ived on his lan ds , an d w hose n ames , faces , con n ection s ,
an d characters w ere perfectly kn ow n to h im ; th e suba ltern
o ff i cers mus t be selected among th e D u i nh e Wassel s

,
proud

of th e eagle’s fea ther ; th e h en ch rn an w as an excellen t

orderly ; th e heredi tary piper and his son s formed th e ban d
an d th e clan became a t on ce a regimen t . A regimen t so
con s ti tuted posses s ed n o sm a l l advan tages . I n i t there were
exact order an d prompt obedien ce, an d mutiny an d deser

t ion were unkn ow n . Every m an kn ew an d trusted h i s

comrade . Every m an w as devoted to his officers . No
m an thought of deserting his co lours

,
because his colours

represen ted to him his world . But a lthough n othin g w as

eas ier than to turn th e clan s in to eff i cien t regimen ts ,

n othin g w as more difficult than to combin e these regim en ts

in to an efficien t ar my . Al l w i thin th e clan w as frien dly.

Al l w ithout th e clan w a s usua lly hos tile . Between clan an d

clan there w as a lw ays j ea lousy
,
an d there w as frequen tly

ha te . Tha t gen era l could have l ittle con fiden ce i n th e

resul t o f h i s mos t skilful combin ation s , w h o ,
i n th e w ords of

Lord Macaulay ,

‘ “

a t an y momen t might hear that his right
win g h ad fired upon h i s cen tre

,
i n pursuan ce of some quarrel

tw o hun dred years o ld ; o r tha t a w hole batta l ion had

m arche d back to i ts n a t ive g len , beca u s e an o ther battal ion
h ad been put i n th e pos t o f ho n our. I t i s ea sy to perce ive
h ow un fi tte d f o r a n y la rge un dertakin g , f o r an y en terprise
tha t required t ime an d pa tien ce an d sel f- den ia l , such an

a rmy mus t have been . I t w as n o t un ti l th e cla n sy s terrr

ha d been thoroughly broke n u p tha t th e H ighla nder s
became adap ted f o r the purposes o f modern warfare. A.

Hist. o f Engla nd , vo l . i i i . , p . 338.
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similar chan ge i s recorded i n Rom an history. Down to th e
time of Ca ius Marius , th e Roman m i l itary system rested, a s
I have sa id

,
upon th e Servian organ ization of th e c i vi c

m i l itia . Th e cava lry, which w as com posed of th e wea lthy

classes, w as difficult to recruit, an d its temper h ad becom e

absolutely in tolerable. Th e i n fan try w as less u nm an age

able, but still urgen tly n eeded reform .

“ Th e Roman
m ethod

,

” says Mommsen
,

* of aristocratic classifica tion h ad

h itherto preva i led a lso within th e legion . Each of th e four

d ivision s of th e vel i tes, th e ha sta t
fl
,
th e pr i n cipes , an d th e

tr i a r fi i
,
or

,
as w e m ay say ,

of th e advan ced guard, of th e

f irst
,
secon d

,
an d third lin e

,
h ad hitherto possessed its

specia l qua l ification as respected property or age f or service,
an d i n great part, a lso, i ts ow n style of equipmen t ; each

h ad its defin i te place on ce f or a l l , ass ign ed i n th e order of

battle ; each h ad i ts defin ite military ran k an d its ow n

stan dard . Al l these distin ction s were n ow superseded.

Anyon e admitted as a legion ary at a l l
,
n eeded n o further

qual ification i n order to serve i n an y division th e discretion

o f th e offi cers a lon e decided as to his place. Al l di st i n c
t ion s of armour were set aside ; an d

,
con sequen tly

,
al l

recru its were un iformly tra in ed.

”

'

l hvo po in ts con n ected with these examples deserve

con sideration . On e i s
, that the Gael ic clan s , a lthough they

n ever form ed am on g themselves an y lastin g con federation ,

sometimes accepted th e comm an d of a stran ger. To a

ren own ed foreign leader
,
l ike Mon trose or Dun dee

,
obedien ce

m ight be ren dered ; but it w as an obed i en ce l imited i n its

exten t, an d brief i n its duration . Th e
“ clan s rema in ed with

th e army un ti l they fought with each other, or quarrel led

w ith their gen era l , or chose to go home. For an y of these

r eason s they, w ithout hesitation ,
aban don ed th e en terprise.

“ Hist, o f Rom e , v o l . i i i . , p. 201 .
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could be unmade. As th e Roman Empire h as been

described ,
ale

n ot in deed with perfect accuracy , as a mere

ban d w hich held together a bun dle of separate commun ities ,
an d as , w hen th e Empire w as dissolved

,
th e commun ities

still rema in ed
,
so th e commun ities themselves were capable

of further reduction to their primary elemen ts . Th e Greek

lan guage h as specia l words f or both processes . Th e

in tegra tion of th e State it ca l ls a v vo r
’

m a rg : th e disin tegration

O f th e State i t ca lls Bro lm o'rg. Of th e latter process , there
a r e severa l examples . Xen ophon -

t relates that, after th e

peace of An ta l k i das
,
th e Spartan s resolved to in fl ict an

exemplary pun ishmen t upon th e Man tin ean s . Th e wa ll of

Man tin ea w as accordingly razed ; an d th e city w as di s i n

t egr ated in to four parts , as i n days of old they used to

dw ell . This referen ce to th e past i s especial ly rem arkable
,

because Man tin ea i s described i n th e “ Cata logue of th e

Ships ” ;
r
as i f it were a s ingle commun ity. So ,

too , th e

Ph ok i an s
,
after their defeat _i n th e Sacred War

,
w ere com

pel l ed to resume their village l ife. Th e effect of this

desecra tion w as th e destruction of th e Sta te rel igion . Th e

worship ceased , an d th e gods were forgotten . With th e

rel igion ,§ every th in g w hich depen ded upon i t—l aw
,
civic

rights , property —fel l a lso. Th e very gods became th e

property of th e en emy ; an d i f th e Theban s erected a

t em ple to Her é ll on th e ruin s of Plataea , it w as a Theban ,

an d n ot a Plataean Here that w as thereafter w orshipped .

By some such process as this
, after its treachery i n th e

Han n iba l ic Wa r
,
th e Roman s reduced Capua ? to th e ran k

Gu izot, Hist. Civilization , ” vol . i . , p . 33.

1'
“ Hel l en i ca ,

”
v . , 2. Iliad, i i . , 607.

See L a Ci teAn tiqu e, p . 247. Thu cydides , i i i . , 68.

If Ceterum h ab i tar i tan tum tan qu am u rbem Capu am f r equ en t ar i qu e

pl acu i t , corpu s n u llum civitatis n ec sen atu s n ec pl eb i s con cilium n ee

m agistratu s esse sin e con silio pu blico sin e im perio m u l t i tu di n em n u lliu s
r ei in ter se soci am , ad con sen sum i n h ab i l em fore : pr aefectum ad ju ra
r edden da ab Rom a qu otan n i s m i ssu r os.

” —L i vy , xxvi. , 1 6.
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o f a village. It w as a lso th e usua l policy of Rome to

break up a l l con federation s am ong i ts van quished subj ects.
T h e Class ics con ta in many a l lusion s to th e u se of th e

plou gh i n th e destruction of cities. Th e reason of this

practice seems to have been that th e foun da t ion of th e city
w as a rel igious ceremony

,
an d i ts boun daries were marked

by a furrow ,
i n purs uan ce of an order of th e gods given

through th e augurs . On th e w el l kn ow n prin ciple that

e very obligation which is formed i n a particular man n er

should be dissolved i n th e l ike m an n er
,
i t w as felt that a

ci ty which h ad been duly con secrated , could n ot be dese

crated , save by a s imilar ceremon y. When w e bear i n

min d th e character of these ceremon ies
,
w e can appreciate

th e in clus ion of th e chapter " “ D c Su lci s Ci rca, Vi l las ,
”

i n th e I m l icu l u s S rtpcr
'

st i t ion u m ct P aga n
'i a r rwn ,

aga in st which th e Fa thers of th e Church thought fit

solemn ly to w arn their Teuton ic proselytes. There m ay ,

perhaps , be an a l lus ion to some kin dred pra ctice i n the

abj uration o f th e Sax - n o te, or Saxon i cum con sor t i um ,

w hich w e find i n th e
“ L aw s f of th e Barbarian s.

”

I n a

remarkable ca techism
,
con ta in in g an

“

A br en u n cl r
'

a ti o

D i a bo l i ,
”

an d a lso a profess ion of fa i th , and prefixed to the

I ru l i c rt l a s
” tha t I have j ust men tion ed , th e catechum en

pledges himself to forsake th e devil an d a l l th e devil
’

s

g ilds , an d a l l th e devi l
’s works an d w ords ; Thor, Woden ,

an d th e Sax - n o te
,
an d a l l those evil on es who a r e their

a ssocia tes . The w ords “

Sax n o te
”

a r e expla in ed to mean

th e tute lary gods , th e 950 i r owi a écc, of th e Saxon s . It i s

kn own tha t Charlemagn e disso lved th e Saxon League ; an d
i t m ay have been tha t th e method which h e adopted f o r

tha t purpose in cluded tha t ren un ciation of which th e for ru
h as been thu s preserved.

Canc i an i , Leg . Barb . , i i i . , 102 . f I b. , i i i . , 72.
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THE MEMBERS OF THE STATE .

1 . Mr. Austin criticises with con siderable severity th e
Rom an division of law in to ‘J u s P u bl i cu m

’

an d
‘
J u s

P r i va tu m .

’

He con ten ds that th e distin ction is n eedless

an d perplexin g , an d that
,
i n place of bein g con trasted

division s of a body of l aw , these tw o section s ar e merely
chapters of th e secon d part of th e code, n amely, of th e law

relatin g to person s . Yet
,
th e old jurists h ad better groun ds

for this divis i on than their distin guished critic supposed.

Th e case is , in deed, on e of th e man y which illustrate th e

differen ce betw een th e an a lyt ica l an d th e historica l method

m jurispruden ce. No jurist at th e presen t day would

attem pt to con struct a code of existin g law upon any such

division . N o Roman ju rist—n on e, at least, of th e older

jurists—would have even thought of proceedin g upon any

other prin ciple . Th e reason of th e differen ce is foun d i n

th e history of l aw . I n th e course of time th e tw o

expression s ,
‘J u s Pu bl i cu m

’

an d J u s P r i va tu m ,

’ have

un dergon e a n otable chan ge. With us, they den ote

division s of th e same system of l aw . I n their origin a l

mean in g they den oted two perfectly distin ct systems .

I n its earliest sen se ‘J u s P r i va tu m
’ mean t clan - custom

,

i n cludin g un der that expression th e customs of th e House
hold. :

‘
J u s Pu bl tcu m

’

a t th e same period mean t State

l aw . When th e State preva i led over th e clan
, th e

‘J u s

P r tt 'a twm ,

’ or
,
at least, so m uch of it as survived, becam e
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logic
,
th e J u s Rer u m

’ takes preceden ce of th e ‘Ju s

P er son a r u m .

’ But th e position of. th e latter bran ch at

th e commen cem en t of th e In stitutes proves th e n ecessity

w hich Ga ius an d his predecessors felt of distinguish in g
between th e classes w hich were an d thosewhich w ere n ot th e

immediate objects of legislation . I propose, i n this chapter,
to follow i n their footsteps , an d to con sider th e large

exception s w hich , even as regards i ts apparen t members ,
w ere made to th e un iversa l ity of th e authority of th e

State.

§ 2. There is a wide differen ce betw een modern an d

archa ic n otion s as to th e lega l pos ition of a n ew - born child.

With us h e a t on ce becomes a subject of th e Queen ,
an d i s

,

i n con templation o f l aw
,
en ti tled to th e full protection an d

ben efit of th e State. Th e authority w hich th e father

possesses i s , as regards th e child, n ot a property, but a trust.
It is un derstood to be given n ot f or th e advan tage of

th e father, but f or th e advan tage of th e child ; an d i t is

subject to th e con troll in g authority of th e sovereign as

pa r a/Ls pa tr i oe. Very differen t views preva i led i n th e

archa ic w orld . Th e ol d defin it ion of a m an
,
as a n aked

biped
,
w as n ot w ithout sign ifican ce. A n ew - born child w as

l itera lly on ly that an d n othin g more. He w as merely an

an ima l ; an d th e fact of his b irth gave him n o admission , as

of right, in to an y socia l rela tion . He w as n ot a member of

an y Household or of an y clan ,
much less of an y State. Th e

reason w as
,
that these societies were formed upon a com

mun ity of worship ; an d that b irth of itself could n ot , an d
did n ot

,
create an y such commun ity. I have a lready

described th e proceedin gs that were n ecessary to ren der th e

n ew
'

aborn in fan t th e member of a Household. With these

proceedings, or with th e con sequen ces of their omiss ion , th e

State h ad n o con cern . It h ad n othing to do with an
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in fan t, ei ther for its in teres t or aga in st its in terest, because
th e inf an t w as n ot in cluded i n th e Sta te brotherhood .

In itiation in to th e Sta te worship w as n ot less n ecessary

than in itiation in to th e clan w orship ; a n d i n th e on e ca se

as i n th e o ther, a pecu l i ar ceremony w a s essen tia l . At Athen s
the son of a ci tizen w as

,
up to th e age of s ixteen

,
un der

th e exclus ive con tro l o f h i s fa ther. At that age h e w as

required to commen ce a course o f tra in in g i n th e Gymn asia .

After tw o years thus spen t
,
h e w as en rol led i n some deme.

On this occa s ion " h e w as duly presen ted to th e Assembly
h e rece ived

,
a t i ts comman d

,
a shield an d spear ; an d h e took

a t th e a l tar
, on w hich a sacrifice w as o ffered , th e oa th of a

ci tizen
,
i n w hich

,
amon g other thin gs

,
h e pledged h i s fa ith

to th e rel igion of th e ci ty. From tha t time h e w as

regarded as a member of th e Sta te, an d w as admi tted to
many o f th e rights of ci tizen ship . But h e w as required to

a tta in tw o y ears
’

s tan din g
,
an d to perform cert a in mil ita ry

duties , before h e w as a l low ed to exercise th e right of takin g

pa rt i n th e Assembly o f th e People.

N o t merely w as a m ember of a clan n ot n ecessarily a

m ember o f th e S ta te ; th e con verse w as a lso true, an d a

member o f th e S ta te w as n ot n ecessarily a member of a

clan . \Vhen th e S ta te '

f
' des ired to con fer upon foreign ers

th e righ ts o f ci tizen ship
,
i n recogn i tion o f specia l services

ren dered by them ,
such admiss ion w as w i thin i ts ackn ow

ledged compete n ce ; but i t could n ot
,
a t th e same time

,

a dmi t them to a n y Phra tria . Over these bodies th e Sta te
cla imed n o con tro l . Con sequen tly , these n atura l ized ci tizen s
could n o t ho ld th e o ffice o f Archon ,

o r an y priestly office
,

because th ey could n o t share i n th e wo rship of e i ther th e

g od o f th e cla n ,
o r o f th e god o f th e House—o f Apo l lo

Pa t roos
,
o r o f Zeus He rk e i os . Th e Sta te might admit

He rm an n
'

s Grec . A n t p . 239.

1 I b. , p . 195 .



346 THE MEMBERS OF THE STATE .

them to i ts ow n commun ity,"
6
or to an y loca l phyle or deme,

which were sub - division s of th e State . But n o order of th e

State could make a m an th e member o f a clan
,
in to which h e

h ad n ot
,
either i n con sequen ce of h i s birth or by adoption ,

been admitted by th e kin smen . At Rome th e practice w as

similar. On th e 1 7th of March , at th e festiva l of th e

L ibera l ia , th e youth— at what precise age is a matter of

dispute—dedicated to th e Lares th e badges of childhood, an d
chan ged his boyish dress f or th e garb of a m an . He w as

then brought by his father an d his frien ds to th e Forum ,

an d w as there in scribed on th e roll of some tribe as a

citizen . From that time h e assumed a l l th e hon ours an d a l l

th e burthen s of citizen ship
,
served i n th e field

,
an d voted i n

th e Comitia .

So , too , Taci tu sj
' describes th e ceremon ies by which th e

atta inmen t of th e y outhful Teuton
’s majority w as cele

br ated. I n th e presen ce o f th e Assembly
, th e youn g

warrior rece ived from th e han ds
,
e ither of some m an of

ran k , o r of his father
,
or of h i s kin smen

,
a shield an d spear .

This , th e historian adds
,

“ is their toga , this th e first

hon our of man ’

s estate : before this they w ere regarded as

a part of th e Househo ld
,
after this as a part of th e State.

”

It i s probable that th e practice, i n th e days of chiva lry, of

con ferrin g kn ighthood w as a surviva l of this an cien t

Teuton ic custom . I n its origin
,
how ever, th e custom w as a

m ethod of termin atin g th e P a tr i ot P otesta s
,
with a result

varyin g i n each case accordin g to th e n atu re of th e tran s

action . Th e son w as tran sferred by h i s father to an other

person for a specific purpose. Th e gift of th e arms in dicated

th e a cceptan ce of th e tran sfer . When th e arms were given

by a kin sman
, th e youth became th e son of that kin sman ;

but without
,
it i s sa id

, th e reviva l of th e patern a l power.

Herm an n
’

s Grec. A n t . p . 230.

1
‘ “ Germ an ia , c. 1 3.
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Athen s th e State seems to have been sufficien tly powerfu l
to override a l l con fl ictin g cla ims ; an d con sequen tly to

extinguish th e authority of th e father over th e citizen ,
who

w as boun d to obey an other an d a higher law . But i n Rome
th e Gen tile t i e much lon ger reta in ed its power. It h as

o ften been observed that th e Rom an system of n omen clature
,

com prisin g, i n addition to th e person a l n am e, th e n ame of

th e k i n an d of th e s i b
,
while th e latter n ame added m erely

,

th e n ame of th e father an d of th e clan to which h e

belon ged, proves th e greater du ration and influen ce of th e

Gen s above th e y e
’

vog . But th e mode i n which th e P a tr i c,

P otesta s w as preserved at Rome is a still more strikin g

proof of tha t differen ce. I n Rome th e rights of th e P a ter

j i tm i l i as over his son
,
an d th e rights of th e State over its

citizen ,
w ere treated as con flicting rights ; an d n o specia l

provision f or their adj ustmen t appears to have been made .

Th e father’s power w as strictly l imited to m a tters w ithin

th e j urisdiction of th e clan . I n matters of State- l aw
,
father

a n d son m et as equa ls . In side th e house
, th e father

possessed over his son th e power of l ife an d death . Outs ide

th e house
,
th e son

,
if h e w ere D ictator

,
possessed th e power

of l ife an d death over his father. In side th e house, th e son

could n ot possess an y property, except by th e con sen t of his

f ather
,
an d durin g his pleasure. Outside th e house, th e

father might be subject
,
i n purse an d i n reputation ,

to th e

decision of his son w hen a cting as Praetor or as Ju dex . If

an assault* were committed on a father w ho w as a private

citizen
,
an d on his son w h o held or h ad held high publ i c

o ffice, th e father brought th e action an d recovered th e

damages ; but th e damages which h e recovered for th e

i njury don e to his hon ourable son were m uch heavier than

th e damages which h e recovered for the inj ury don e to

h imself.
“ D i g ,

xl v u . , 1 0, 30.
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These stran ge con sequen ces , an d others l ike them , were

n ot acciden ta l , or mere su rviva ls of an extin ct socia l state.

I n th e ma turi ty of Roman l aw , th e rule rema in ed i n

express terms . Qu od"E ad jus pu b l i cu rn at t i n et
,
n on

sequ i tur jus potestat i s .

"

An d
,
aga in :

“ F i l i u S '

f
‘ familias i n

pu bl i ci s cau s is loco patris familias habetur. Th e l in e

betw een th e tw o con dit ion s w as sharply drawn . Hen ce
,

n otw ithstan din g h i s person a l disabil ities , F Ll i l t S f am i l i a s
m ight hold an y m agis tracy ; or m igh t act a s a tu to r ,

because that fun ct ion w as regarded as a publ ic duty.

He might bring act i on s i i n h i s own n ame w here th e

w ron g don e affected h i s rights as a citizen . He m ight

even ,
i n his capaci ty of magistrate, pres ide a t th e pr o

ceedi n gs § f or h i s ow n adoption or his own eman cipation .

So too ,
if a t u tor w h o h ad previously been 8 1t ju r i s w as

adopted
,
an d so passed un der th e P otesta s of his n ew father,

th e tutelage—except when the office w as n ot person a l , but

in ciden t to a pos i tion w hich th e tutor , by h i s adoption ,

cea sed to fi l l—w as n ot affected . Th e rea son w a s
, that th e

chan ge i n t e tutor’s pos i tion w as a ma t ter o f private
con cer n on ly

,
an d w i th w hich n on e but h i s kin smen h ad an

in te r es t ; w hile th e tute la
’

w as a publ ic fun ction ,
an d w as

a l together apart from an y Gen tile arran gemen ts . II

There i s o n e ca se i n w h ich th e po l itica l con dit ion of th e

son seems to ha ve ma teria lly a ff ected h i s priva te con dition .

I t w as a fun damen ta l r u le 'il o f Roma n law tha t a ci tizen

could n o t lo s e e i ther h i s l iberty—tha t i s ,
h i s in depen den ce

o r h i s righ ts o f ci tizen sh ip
,
w i thout h i s con sen t. Thus

,
i n

ca ses o f a rrogatio n ,
th e person to be arrogated w a s po in tedly

a sked w hether h e w ished to become th e s on o f th e

in te n d ing adopter
,
a n d to a llow to tha t person th e jcts

“ D ig ,
xxxvi. , 1 , H . 1' I b. , i G, 9,

I See Mr. Po sto '

s Ga iu s , p . 67.

“ B i g ,
L . , 7, 3 .

II In st. , I . xxi i . 4. i i C ice ro “ Pr o Dem o
, 0 . 29 .
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fvttoe n ectsqu e over him . When
,
therefore

,
a son became a

c itizen
,
an d his Pa ter f am i l i as afterwards died, i t fo llowed

t hat n o other person could acquire over him ,
without his

con sen t, a father’s power. Th e son w as therefore in de
pen den t

,
an d th e family w as practica lly broken up . I

think that this i s th e reason w hy th e P a tr i a, Potesta s lasted,
a t Rome, durin g th e father

’s life, an d why it termin ated
a t h i s death . The father’s right existed when his son

became a member of th e St ate ; an d th e tw o rights— th e

r ight of th e Household an d th e right of citizen ship—ar e

n ot n ecessarily in con sisten t. But when th e father
’

s right

w as extin guished , th e right of citizen ship preven ted th e

creation of an y n ew derogatory right without th e citizen
’

s

con sen t. Thus th e o l d Household w as
,
ipso f a cto, brought

t o an en d. If i t were con tin ued
,
it must be i n th e n a ture of

a partn ership , where on e partn er con ducted th e bus in ess f or
his ow n ben efit an d that of his co - partn ers

,
an d n ot where

a House Father govern ed his depen den ts with absolute

sway.

After th e pow er of th e clan h ad passed away, th e State

d id n ot hesitate to regulate th e exercise of th e paren ta l

a uthority. Bu t
,
i n th e o lder times , both clan an d State

pursued each its ow n course . It is probable that n o act of

th e son
,
i n his publ ic capacity

,
would have been regarded as

a proper cause for th e exercise of th e patern a l power. At
l east, th e occurren ce of such a case is special ly n oticed * as

though it were un usua l ; an d, y et , even there th e State

d oes n ot appea r to have taken an y n otice
,
e ither i n

approva l or i n disapprova l
,
of th e proceedin g. A recen t

h i stor i an '

l
' regarded this s ilen ce as a proof of th e “ lan guid

v oluptuousn ess ” that i s supposed to have preva iled i n th e

Sen ate : a state of m in d , however, which did n ot preven t

Sa llu st, “ Bel . Ca t , 39.

1“ Dean Mer i val e
’

s Hist. Rom . , vol . i. , p. 1 48, n .
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such fan ciful supposition . I n th e case of in fan ts, th e

a u ctor i tas of their guardian s w as n ot merely forma l
,
but

substan tia l . It con trolled both th e techn ica l a cts of th e

in fan t
,
an d a lso th e admin istration of his property. I n th e

case of wom en i t w as otherwise. Ulp ian
,

* i n express

terms
,
marks th e differen ce. Pupi l l or um pupi l lar um v e

tutores et n egot i a ger u n t et au ctor i tatem i n terpon u n t ;

m u l i er um autem tutores au ctor i tatem dum taxat in ter

pon u n t .

” Ga ius ,
-

f too, declares that h e can n ot see an y

reason f or th e tutelage of adult women ; for th e ordin ary

pretext of their liabil ity to be deceived “ levitate

an imi
,

” is refuted by th e facts
,
that such women

admin ister their property, an d that th e tutor can be

compel led
,
on appl ication to th e Praetor

,
to give his

a ssen t to their proceedin gs . Mr. Poste, i i n his excel len t

commen tary on Ga ius , observes tha t “ it is tran s

paren t that th e wardship of women
,
a fter th e years of

puberty
,
w as n ot design ed to protect the ir ow n in terests

,

but those of their heirs apparen t
,
their agn ates . ” I do n ot

think that this explan ation rem oves th e difficulty- n amely
,

w hy this restriction applied exclusively to women . Th e

rights of th e agn ates were equa lly i n dan ger from th e

con duct of a P a ter f am i l i a s ; an d a woman h ad th e same

powers i n admin isterin g h er property as h er husban d
,
or

h er father, would have h ad . Th eW
could n ot act i n h er ow n n ame

V iew i s supported by

th e,
similar case 0 a s ran ger. Th e rule of th e Tw elve

“ Reg . x i . , 25. 1
’ i . , 1 92. p . 140.
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Tables w as
“
adversu s h ostem (t a , per eg r i n um) aetern a

auctori tas ; that is , as an Athen ian would have sa id , “
a

Metic m u st a lw ays have a Prostates .

”

Yet th e stranger

did n ot suffer from weakn ess of min d or an y similar defect .

He w as s im ply in capable of any right un der Quiritarian

A remarkable n ee of this

sh e w as , f or tria l an d if n eed were for u n i shm en t . A
l ittle after th e w ar w ith An tiochus

,
i n th e year 1 86 B.C. ,

th e

discovery w as made at Rom e
* that th e worship of Bacchus

h ad f or some time past been con ducted
,
an d w as sti l l

con ducted , i n a m an n er which caused n ot on ly j ust an d

excessive scan dal , bu t which directly l ed to th e perpetration

of th e grossest cr imes . Th e m ost vigorous steps for i ts

suppress ion were adopted
,
an d

,
for a time

,
terror reign ed

i n Ro me. It i s sa id that n ot less than seven thousan d
person s , m a le an d fema le, were implicated . Th e m en

various ways ,

ultimately surren dered to their husban ds an d paren ts , to

Taci tu s j
' relates h ow a acy

’

df fan
-

ki the w i fe of a gal lan t
officer j us t return ed from a success ful fore ign comman d

,
w as

accused ,
a ctcr cc s ugm s t i t i on i s

, probably o f being a con vert

to Chris tian i ty ,
an d w a s left to th e j udgmen t o f h er husband .

He
,
according to th e a n cien t custom

,
i n presen ce o f h i s n ea r

rela tion s , tried h i s w i fe f o r a capita l off en ce , an d foun d h er
n o t guilty.

L ivy xxxix . , 8.

f An n a ls , ” xu i . , 32 .
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5. Al l that I have sa id as to th e exclus ion from th e

State of in f an ts an d of w om en applies
, a m u l ta f or ti or i , to

slaves. With th e slave, th e State had n o con cern ; whether

h e l ived or died w as a matter of n o publ ic in terest. Ser vi le

capa t n u l lu m habet ju s.

” It is n ot correct to say that

slavery imposed du ties , but gave n o rights . Slavery

kn ew, so f ar as th e law w as con cern ed
,
n either duties n or

rights. Th e l aw , of course, recogn ised th e fact that such a

state existed ; but it did n ot attempt to in terfere with it.

It w as n ot to th e law that th e authority of th e House Fa ther
w as du e ; n or did th e l aw ,

f or m an y ages
,
cla im an y right

t o regulate his power. It is probably this absen ce of State

in terferen ce that is mean t by th e Roman j urists
,
w hen they

sa id that slavery i s n ot ja r s ctvt lt , but ju r e gen ti u m . I t

certa in ly existed from th e foun dation of th e city. It

certa in ly w as n ever a subject of th e Praetor’s pecul iar j uris
d iction . Th e a llegation

,
therefore, appears to mean that

s lavery w as a recogn ised fact, but that it did n ot depen d

upon
,
an d w as n ot regulated by, th e o ld common l aw of

Rome . It w as within th e sphere of domestic cu stom
,
an d

foun d n o place i n early l aw . I n eed n ot produce eviden ce

o f th e un con trolled power of a m aster over his slaves . I n

Greece an d i n Rome, their violen t death w as a matter of

o rdin ary occu rren ce, an d w as j ustified both by law an d by
publ ic opin ion . I n Germ an y

,
Tacitus ’" states that slaves

were seldom cruel ly pun ished, but were often killed i n

bursts of passion ; an d h e adds, that n o pun ishmen t atten ded

such cases of man slaughter. Earl ier writers would probably
n ot have n oticed this circumstan ce ; but, for a cen tury before
th e time of Tacitus

,
th e l aw had in terfered to check th e

cruelty of th e slave - own ers .

It is more to m y pur pose to con sider th e position of

“ Germ an ia, c. 25.
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m ay be drawn from th e words of Tacitus,* that freedm en

ar e on ly a l ittle above slaves an d have n o rights, r a r e i n

dem o u a n qu am i n ci vi ta te. I n those clan s on ly which

were organ ized on th e prin ciple of a gas i n dsch a ft , n ot of a

geme in de—that is
,
i n th e htr d of some w ea lthy House

Fa ther, their services were appreciated .

When th e exclusive supremacy of th e State w as estab

l i sh ed
,
much w as don e to protect th e slave aga in st th e

caprices an d cruelty of his master ; but so lon g as th e old

J u s P r i va tu m
’

existed
,
i t an d it a lon e, took n ot ice of th e

slave. Th e J u s P a bl tcu m stood a loof, an d did n ot seek to

in terfere i n m atters with which it h ad n o con cern .

§ 6. Th e cases I have men tion ed m ay be regarded as

m erely examples of a gen era l prin ciple. Th e especia l seat

of ‘J a s P r i va tu m
,

’

th e con dition un der w hich i t appears i n

th e sharpes t an tagon ism to
‘J a s P a bltca m ,

’ is th e House
an d its precin ct. Th e house

,
an d th e en closure of th e

house
,
were w hol ly exempted from th e operation of State

l aw . Whatever w as don e or f orbom e therein w as j udged

by its ow n tribun a l accordin g to its ow n stan dard of justice,
an d n ot otherwise. Th e utmost stretch of authority on

which th e State could ven ture w as to require th e House
Father himself to execute right. So f ar as th e State an d

i ts officers were con cern ed
,

every house w as in violable .

Within th e house an d its en closure th e authority of th e
Household an d of its represen tative

,
th e House Father, w as

supreme . Th e House Father w as as truly sovereign i n that
sma ll precin ct as an y kin g is within his domin ion s . He

adm in istered
,
as I have sa id

,
his ow n j ustice. He kept his

ow n peace. He w as respon sible for th e con duct of al l

person s w ho were within his gates . No other person ,

“ Germ an ia , p . 25.
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w hether offi cia l or n on - offici a l , could exercise an y form of

process within his jur i sdiction . He m ight
,
at his discretion ,

treat with the officers of th e comm un i ty for th e extradition

o f offen ders ; but n o officer could , i n th e execution of his

duty
,
cross th e ho ly boun dary an y more than th e Queen of

Englan d could sen d a police con stable to execute a warran t

i n Russia or i n Fran ce. Th e House Father’s relation s with
his n eighbours were, if I m ay so speak , ra ther in tern ation a l
than pol i tica l . What, asks Cicero ,*

“ is m ore sacred than

th e house of every citizen ? What is more guarded by

every sen timen t of rel igion Here ar e his a ltars , here his

hearth , here th e gods of his Household ; here ar e con ta in ed

his sacred thin gs
,
his worship

,
his ritua l this is so holy a

refuge to a l l that n o person m ay then ce be dragged away.

”

Th e same rule of l aw w as con tin ued six cen turies a fter

wards i n th e legislation of Justin ian . I n th e D igestgf
‘

Paulus thus states th e rule Nemo de domo sua extrah i
debet . ” Ga i ns

,
i n th e same work , goes stil l further, an d

declares that th e gen era l opin ion of the profession w as,

that a summon s could n ot be served upon a m an i n his ow n

house Quia domus tu t i ss i rn um cu i qu e refugium et

r eceptacu l u rn s it,
”

i an d every process of l aw impl ies a kin d

o f compuls ion . It w as a maxim of th e Spartan s § tha t
th e door o f h i s court or precin ct w as th e boun dary of

every m an
’

s freedom : w ithout
,
a l l own ed th e authority of

th e State ; within ,
th e m aster of th e hou se ruled as lord on

his ow n groun d . These rights of domestic l ife , n otw i th

stan ding their frequen t con fl i ct with th e public in stitution s,
an d n otw iths tan ding th e gen era l ten den cy at Sparta to

sacrifice everything to th e supposed in teres t of th e Sta te,
s eem to have been respected . Ou r Teuton ic forefathers

Pr o Dom o
, c . 41 .

'f L . , 1 7, 103. I h. ,

Mu ller’s “ Dorian s, vol . i i . , p . 296.
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fully recogn ized th e l ike in violability. Suam quisque

sedem ,

” says Tacitus
,

“ suos Pen ates r eg i t .

” Neither
commun a l n or public officer w as a llowed to cross , i n

the execution of his duty
,
th e freem an

’s door. Late
i n th e eleven th cen tury, a documen t

,
which is stil l

extan t, affords a n otable i llustration of th e l iving efficacy

of this rule. Every house
,
every garden ,

sha l l have

peace within its en closure. N0 person sha l l en ter

upon it
,
n o person sha ll burst it open

,
n o person sha l l

presume to in quire rashly after those that ar e set w i th in ,

or to oppress them by violen ce. If an y fugitive sha ll have

en tered th e en closure, h e sha ll abide therein i n security.

” ale

So too, i n al l th e old En glish laws, from th e earl iest tim e to

th e reign of Hen ry I .
,
th e l ike prin ciples ar e reiterated . A

s imilar custom preva i led i n Irelan d. Aroun d each residen ce,
says th e learn ed edi tor ‘

l
‘

of th e An cien t Law s of Irelan d
,

”

there w as a space (m a i gh im or precin ct)of varyin g exten t ,
within w h ich th e ow n er of th e house h ad a right to in sist

that th e peace should be kept. An d h e observes that th e

rules on th e subject of th e precin ct that w ere la id down i n

th e Brehon laws
,
ar e a lmost iden tica l w ith those con ta in ed

i n th e early En glish law s to which I have referred .

There ar e sti ll extan t, both i n th e form of surviva l an d

even of l ivin g in stitution s
,
traces of those times w hen ‘J fa s

P r i va tu m ’ reign ed supreme. To this day En glishmen l ike
to be told that every man ’s house is his castle ; an d En glish
lawyers still repeat the ir lon g- descen ded maxim ,

“ domus

su a cu i qu e tu t i ss im u m refugium
,

a lthough before th e a l l

pervadin g en ergy of th e State th e castle is n o lon ger a

refuge , an d th e maxim on ly serves as a weapon for harassing

th e sheriff an d his offi cers . I n Russia
,
however, th e ol d

rule reta in s much of its pristin e force.

“ A patriarch
,

” says .

See V on Mau rer, Ein leitu ng, p . 241 .
1
'

v ol . i i i . , p . 1 02.
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m e a col lecti on of street songs , sung i n th e streets of a city

which is common ly supposed to be m ost impatien t of

British rule, by person s who n ever so m uch as dreamed of

havin g their words repeated to an En glishman . They were

n ot a ltogether frien dly to th e foreign rulers of th e coun try,
but it m ay be broadly la id down that they compla in ed

of n othing whi ch might n atura l ly have been expected to be

th e theme of com pla in t. An d, without exception , they

declared that life i n In dia had becom e in tolerable sin ce th e

En glish crimin a l laws h ad begun to treat wom en an d

children as i f they were m en .



CHAPTE B XVI

THE TERRITORY or THE STATE .

§ 1 . I have show n ,
i n th e case of th e gen ealogic clan , gigg

l i

th e close relation between th e clan an d th e lan d . So V i ci n i ty o

close is this relation tha t som e writers have in cluded it

wi thin th e defin ition of that body which i n these pages is

ca l led a clan . They describe such a commun ity as
,
am on g

other things
,
con s isting o f a n umber o f kinsmen settled

u pon th e same lan d. This description appl ies on ly to

gen ea logic clan s . To th e n on - gen ea logic clan s or tribes
,

so far a t least as they a r e rel igious or p rofession a l . an d a re

n o t formed f or th e express purpose of lan d - occupation
,
th e

possess ion of common lan d is immateria l . For th e most
pa rt

,
in deed , such tribes a r e lan dless . But even w ith th e

gen ealogic clan s
,
th e lan d

,
a lthough i ts presen ce i s usua l

an d for n rs a highly importan t part of their organ ization
,

i s
’
n o t essen tia l . A clan m ay be broken an d spo i led o f i ts

territory ,
bu t i t i s a clan st ill . Severa l distin ct clan s

,
or

even races , m ay occupy th e same territory or th e same

tow n
,
e ither in depen den tly o r i n subjection to a common

superior ; an d y et n o in tegra tion m ay take place. Even
a race tha t h as become a n ation m ay lose i ts politica l
cha racter

,
a n d y et reta in fo r cen turies i ts primitive Gen ti le

structure . Th e t i e which un i tes th e k i n i s person a l an d

n o t terri toria l ; an d, con sequen tly ,
i t m ay survive even so

grea t a shock a s tha t o f i ts loca l displacemen t.



THE TERRITORY OF THE STATE .

A memorable example of these proposition s is th e history

of th e Jews . I do n ot , however, press th e i l lustration ,
both

because they ar e n ot an Aryan people
,
an d because it m ay

be con ten ded that their case i s a ltogether exception a l .

An other example
,
a lmost as strikin g

,
an d n ot open to th e

same obj ection
,
is foun d i n th e case of th e Armen ian s .

“ At presen t
,

”

says Professor Bryce
,

* “ Armen ia i s a mere
geograph ica l expression ,

a n ame w hich h as come dow n to

us from th e an cien t world, an d h as been used at differen t

times w i th differen t territoria l exten sion s . Th e coun try, i f

w e can cal l i t a coun try
,
h as n o pol itica l l imits

,
f or it l ies

ma in ly i n th e domin ion s of Turkey
,
but partly a lso i n

those of Russ ia an d Persia . It h as n o ethn ographica l

l imits
,
f or it is in habited by Tartars , Persian s , Kurds , an d

th e mixed race w hom w e cal l Turks or Ottoman s
,
as w el l

as by th e Armen ian s proper. It h as n o n atura l boun daries

i n rivers or moun ta in cha in s , lyin g, as it does , i n th e upper
va lleys of th e Euphra tes , Tigris , Aras , an d Kur. Of th e

n umbers of th e Armen ian n ation , or rather of Armen ian
Christian s

,
f or th e n ation an d th e church ar e practically

syn onymous
,
n o specia l estimate can be formed. They ar e

supposed to be about fiv e or six mill ion s . Others a r e

scattered abroad i n a l l sorts of places , In dia , Southern
Russia

,
Kabul

,
Hun gary

,
Abyssin ia

,
Man chester. Wherever

they go they reta in their fa ith , their peculiar physiogn omy ,
their won derful aptitude f or trade.

”

structure of th e pure clan . I ts object is n ot th e promotion

h as 1n deed
,
its common form of w orship but this worship is

Tran s - Cau casia and Ar arat, p . 31 7.
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dian s ; an d th e Lombard accordin g to th e l aw of th e

Lombards. So
, too , th e En glishman ,

an d th e Dan e, an d

th e Norman l ived accordin g to En glish
,
or D an ish, or

Norm an l aw . It w as lon g before there w as a king of

En glan d ; i t w as longer still before there w as a kin g of

Fran ce. It w as a slow process by which th e kin g’s law
exten ded, whether as a ben efit or a burthen ,

to every
in dividua l i n th e kin gdom . Yet a lthough this w as so

,

every im portan t commun ity, when it advan ced to th e

con dition of a poli tica l un ion ,
had a territory ; an d tha t

terri tory became, if it had n ot origin a lly been , th e recog

n ized bas i s of th e associa tion .

There ar e thus severa l poin ts which require atten tion .

Th e order of even ts is from kin ship to n eighbourhood, an d

cu t ; n or i s it even y et

regarded as essen tia l to n ation a l l i fe
,
a lthough it m ay be

essen tia l to th e highest forms w i th which w e a r e

a cqua in ted of that l ife. n ci pl es of

ose, therefore, to , con sider—fir st, th e circumstan ces
l ed to the chan ge from kin ship to n eighbour

hood
’

; n ext
,
th e circumstan ces which l ed to th e growth

of th e n eighbourhood in to the territory ; an d lastly, th e

tw o cogn ate doctrin es of a llegian ce an d terr itoria l ity, on

which th e modern n ation is foun ded.

2 . Of . th e methods by which th e State m odified th e

clan
,
on em m

m eseen an d un expected result of their m utua l r e

action s. Th e direct method con sisted
,
n ot i n th e a lteration

of th e old clan s, but i n th e substitution for them of
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ar tificia l bodies , con structed on a similar prin ciple. The

ori gi n a l clan s w

elemen ts ou t of which it w as com posed . Th e r eformed

S ta te
,
if

,
I m ay so ca ll it, w as prior to th e loca l clan s ,

which w ere formed , n ot for their own sake, but as a mean s

W est i ll s

Th e basis of archa ic society w as commun ity of wor

ship ; an d common w orship implied
,

a t least i n th e

higher cla sses , common descen t, whether actua l or con

stru ctive . Th e relation s of m em bers of th e society

were con sequen ces of this primary pri n ciple. On e of

these relation s w as that of n eighbourhood . Ki n smen

were origi n a lly n eighbours , an d n eighbours were kin s
m en . But when th e

'

commun ity prospered , i t attracted

an outs ide population ,
which i n i ts turn became , i n cours e

of t ime
,
prosperous . Thus there were n eighbours w h o

were n ot kin smen . These person s th e State n ot u n r ea

son ab ly made l iable to pol itica l duties an d they
,
w i th n ot

less reason ,
cla imed a share i n pol it ica l rights . On th e

assumption that suc

desired to aban don i ts ow n worship or to accept that of

th e other. But their rel ig ion w as n ot exclusive ; an d

an other w orship might be accepted w hich should be n ot

destructive o f th e o ld worship
,
but cumulative upon i t .

gion th e

but loca l ity . The coun try

w as regarded as fo rming dis tricts ; a l l free - born m en i n

each dis trict formed a tribe ; a l l tribesmen h ad a common

worship ; th e aggregate of tribes , un ited i n th e common
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worship of th e publ ic Pen ates
,
w as th e State . Th e old

clan s con tin ued f or their ow n purposes
,
but their poli tica l

f un ction s were gon e.

An example of this process is foun d i n th e recon struction

by K l ei sth en es of th e Athen ian pol ity. Ar i stot l efi
f i n

describin g th e mean s by w hich an aristocratica l govern

m en t m ay be chan ged in to a democracy
,
says It i s

,

moreover
,
very useful i n such a State to adopt th e mean s

w hich Kl ei sth en es used at Athen s when h e w as desirous

o f in creasin g th e pow er of th e people, an d as those did w h o

established th e democracy i n Ky r én éd
‘ that i s

,
to in stitute

m any tribes an d fratern it ies
,
an d to reduce th e rel i igus_ _

rites of prime a f ew
,
an d those common ; an d

n ew association s a l l person s w hom it w as desired to receive

f ar a s w as possible
,
these n ew association s for th e former

A * _ —A

a ssoci at im Th e K l ei sth en ean tribes w ere carefully

a ssimila ted to
'
th e form of a pure clan . Each of them

w as cal led by th e n ame of some Attic hero
,

an d th e

statues of th e Eponyms were placed i n th e Agora . Yet

i t w as feared that' these tribes might i n time harden
in to exclusive bodies

,
n ot less formidable than those

which h ad been wi th such d ifficulty broken dow n . To

preven t this evil; th e territoria l tribe n o lon ger, l ike th e

“ Po litics, v i . , 4.

'I' See for sim ilar cases i n K os an d Rhodes, Grote’s “ Hist. of Greece,
v ol . i i i . , p . 86, n ote.

I See Gr ote
’

s Hist. of Greece , v ol . i v . , p . 1 78.
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a lon gside of n ew compan ion s i n arms—h e w as en rolled i n

a n ew register
,
an d his property i n a n ew schedule, i n

his deme an d by his demarch
,
an offi cer before unkn own

—h e foun d th e year distributed afresh
,
for a l l lega l pur

poses, in to th e parts bearing th e n ame of Pry tan i es , each

marked by a solemn an d free- spoken ekklesia ,
at which

h e h ad a right to be presen t—that ekklesia w as con voked

an d presided by sen ators ca lled Prytan es , members of a

sen ate n ovel both as to n umber an d distribution— h i s
politica l duties were n ow performed as member of a tribe,
design ated by a n ame n ot before pron oun ced i n common

Attic l i fe, con n ected with on e of ten heroes whose statues

h e saw f or th e first time i n th e Agora , an d associatin g

him w ith fellow - tribesmen from al l parts of Attica . Al l
these, an d man y others

,
w ere sen sible n ovelties felt i n th e

da i ly proceedin gs of th e citizen . But th e great n ovelty

of a l l w as th e authen tic recogn ition of th e t en n ew tribes

as a sovereign dem os or people, apart from a l l specialties

of phratric or Gen tile origin
,
with free speech an d equa l

l aw .

”

Vicin ity as 3. An other ca least ten ded to
a sou r ce of

D uty. st i tu t i on of th e local f or th e person a l relation s, w as th e
’

eed for m il itar service. When th e en emy is at th e gates
,

there is n o time to dis s u est i on s of politica l equa l ity.

Th e recogn ition by th e State came sometimes i n th e form ,

n ot of th e bestowa l of a right
,
but of th e imposition of a

burthen . Athen s * required h er Metics to fight side by

side w ith h er citizen s . They w ere regimen ted, accordin g

to their ab il ity to prov ide their a rms , or, i n other words,
accordin g to their w ealth

,
w ith th e Hoplites

,
or with some

other division of th e army. Such
,
t oo ,

appears to have

Herm an n
’

s Grecian An tiqu ities , p . 226.
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been th e des ign * of that famous organ ization w hich i s

attributed to Kin g Serv ius Tulliu s . Th e w ho le obj ect of
tha t system w as mil itary

,
n ot po l itical . It w as mean t to

cast th e duty of service upon a l l res iden ts i n Rome
a ccordin g to their mean s

,
n ot to give to stran gers an y

pol it ica l advan tage . At a later time
,
a further ste w as

ta k en an d l iti l r i o h ts w ere conf erred w i th th e

all th er eb i m os i n f r Jol i t i ca l dut ies . That remarkable
edict w hich

,
by th e stroke of a pen , gave th e freedom of

th e ci ty to every subj ect o f Cae sar, did n ot proceed from

an y h igh ph ilan thropy or en l ighten ed s ta tesm an ship . Itts
obj ect

_

w as to th e eatest poss ible n umbei of

p e_r son s w i th in th e tei m s of an Act that imposed_a con -

fl

v en i en t an d productive tax. The1 e i s a curious para llel i n

o u r ow n history
,
a lthough on a much sma ller scale. Th e

elective fran chise w as f or ced
'

f
' upon th e ten an ts of th e lords

w i th th e avow ed purpose of ren derin g them con tributory
to a ra te f o r th e w ages

,
of members of th e House of

Common s . But these even ts occurred w hen such rights

were o n ly s l ightly valued . The po i n t to w hich I n ow

in v i te a tten tion i s
,

s tran ge rs w i th in i ts territory Su ch person s w ere a ssumed

to ow e
,
a t leas t , a temporary a l legian ce , w h ich migh t fa i 1 l

be en forced . Un doubtedly ,
such a feel in g must have l ed to

un expected con sequen ces . Those w h o share the burthen
have a s tron g mora l cla im to share th e ben efi tfi h l hi

such legisla tion must have been to prepare

Mom m sen
'

s l i l s t . o f Rom e , v o l . i . , pp . 94, 100 .

t
“ T he Gover n m en t o f England , " 490.
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l imits, an d a share i n common dan gers an d comm on

bur then s.

4. There ar e tw o difficul ties to which City- States
,
such

as those I have described, ar e exposed. On e is th e pressur e

of outs iders . Th e other is th e i n abi l ity to assimilate any

con s iderable in crease to the ir n um bers. I n other w ords, th e

City - State soon reaches th e l imit of its growth an d if an y
further addition be forced upon i t

,
con stitution a l disturb

an oes must en sue . Th e pressu re from w i thout is best

kn ow n i n those con tests of Patrician s an d Plebeian s with

which , un der various n ames
,
history i s full . Neither as to

th e fact of these con tests , n or as to their ten den cy, is there
an y doubt, or an y occasion f or i llustration . But it i s

n eedful to con s ider th e effect upon such States of th e

in defin ite admission of stran gers .

Th e organ ization of th e City- State is of th e simplest

kin d. It con s ists of an assem bly of a l l i ts citizen s . It

implies th e person a l presen ce, at a l l its meetin gs , of a l l i ts

members . That presen ce must be given on a certa in day ,

an d at a certa in place . Th e furthest con cession that can be

m ade is that of a quorum . Th e vote of those w h o ar e

presen t m ay be accepted as th e vote of th e who le body, an d
con sequen tly bin ds those w h o ar e absen t. Th e organ for

admin istrative busin ess w as equa lly simple. It con sisted

i n th e election ,
for a certa in term ,

of an officer or of offi cers by
th e whole body of th e c itizen s , Whose powers th e person so

chosen exercised. For th e preparation of legislation , an d

f or gen era l supervision ,
a coun ci l of State w as formed

, on

th e an a logy of th e coun cil of th e clan . Such an organ iza

tion w as suited to th e requiremen ts of a sma ll town an d

a ccordin gly, Aristotle, when h e says that th e m ih tg or city

m ust be of a certa in though in defin ite size , observes , by w ay

of i llustration , that a city could n ot con sist of ten myriads .
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bulk . Th e m en of that day h ad n o experien ce of a n ation a l

governmen t
,
an d their tradition a l bel iefs were, as I have

a lready sa id
,
in con sisten t with an y such form . This an swer,

a lthough it is true, i s hardly complete . Everythin g must
have a begin n in g, an d parl iamen tary in stitution s w ere n ot

less stran ge i n th e time of Hen ry III . than they w ere i n

th e time of th e Gracchi . Some explan ation ,
therefore

,
i s

w an ted to accoun t f or th e rise of represen tation i n th e on e

case
,
an d f or its absen ce i n th e other . I th in k that

,
i n

addition to these obstacles , other con dition s were absen t i n
Rome

,
without w hich n ation a l represen tation could n ever

have existed. Men
’

s min ds h ad n ot been educated to tha t
po in t. Th e custom of Rome recogn ised Con tract on ly i n
certa in specia l forms . It kn ew n othin g w hatever of

Agen cy. I n th e time of th e later republic
,
these grea t

bran ches * of l aw were still un developed . If th e ideas of

agreemen t an d of represen tation were n ot familiar to men ’s

min ds i n private a ffa irs
,
it w as n ot l ikely that they should

have been applied to publ ic busin ess . When ,
after man y

cen tur ies of tra in in g, th e n otion s of th e con sen sua l con tract

an d of gen era l agen cy h ad been thoroughly establ ished
,

w hen th e special san ctity of a particular place w as n o

lon ger felt an d th e holy auspices were n o lon ger taken
,

an d when pol itical busin ess assumed th e form of m on ey

deal in gs with th e kin g, th e con dition s for political r epr e

sen tat i on s were fulfilled .

§ 5. Th e City - State w as n ot truly territoria l . I n th e

examples I have cited, there is n o substitution of a

territoria l f or a person a l relation . They on ly show that

vicin ity w as sometimes accepted as a groun d of admis

sion to an association , th e basis of which w as
,

an d

Mr . Poste’s “ Gaiu s , p . 433.
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con tin ued to be, person a l . Men w ere n ot fellow - citizen s

because they lived in th e same coun try . They might ,
how ever

,
for tha t reason be adopted in to th e State. They

then became worshippers of th e great goddess , Athene
Po l ias

, or , as th e case might be
,
of Jupiter Capi tol i n u s

a n d of Fa ther Quirin us . But tha t change which made
vicin ity

, an d n o t e ither kin dred o r religion ,
th e bas is of

po l i tica l relation s
,
belon gs to a comparatively recen t date .

Territoria l sovereign ty,
”

says Sir Hen ry Ma in e,* th e

view which conn ects sovereign ty wi th th e possession of a

l imi ted portion of th e earth’s surface w as distin ctly an

offshoot
,
though a tardy on e, of feuda lism .

”

An in quiry
in to th e developmen t of this pri n ciple is outs ide my pr e
s en t l imits . I can on ly n otice

,
i n th e briefest man n er, some

o f th e mos t sa l ien t amon g th e forces which l ed to its
es tablishmen t. I con ceive that on e of them w as th e gradua l

disso lut ion of th e Gen ti le t ies . t en ,
from causes w hich I

sha l l presen tly con s ider
,
th e clan broke dow n

,
th e on ly

con n ection tha t w as left f or th e clan smen w as n eighbour
hood . I t w a s a force wi th w hich they w ere a lready

familiar, an d i t formed th e n a tura l an d th e eas iest substitute
f o r th e o ld socia l bon d . But th e prin ciple o f commun i ty
w as , a t tha t time

,
n o t merely w eaken ed : i t w as brought

in to competi tion w ith a n en ergetic an d fo rmidable riva l .
From various ca u ses

,
o f w hich some a t least ar e on th e surface

a fter th e even ts kn ow n as th e
“ In vas ion o f th e Barbarian s ,

a con s i derable in equa li ty o f w eal th
,
a n d especial ly of lan ded

prope l ty , became apparen t i n th e grea ter par t o f \Yes tern
Europe . Both th e Teuton s a n d th e Kelts , as I have
i n a fo rmer chapter observed

,
w ere famil iar w ith th e

practice o f Co n u n en da t i o n . Mili tary colon ies , too ,
w i th

specia l for ms o f ten ure, h ad , f o r th e pu iposes of defen ce ,

“ An cient Law , 106.
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been lon g settled on th e marches un der th e Empire. Th e

cen tra l governmen t w as para lyzed
,
an d in capable of pro

teetin g life an d property. From this con curren ce of con

d i t i on s, feuda l ism n atura l ly sprun g ; an d
,
with th e a i d of

lawyers tra in ed i n th e j urispruden ce of Rome
,
w as gradua lly

con sol idated in to a system . Various motives
,

* i n these favour

able circum stan ces
,
l ed to a ction . Sometimes, as i n th e estab

l i shm en t by Ch l ota i r e '

l
'

of th e Hun dred, i n place of th e old

V i g i l im ,
there w as th e feel ing that a customary in stitution

w as hopelessly in efficien t, an d a del iberate attempt a t

reform took place. Sometimes a pow erful lord, or a kin g
l ike Hara ld Har fager , compel led his poorer free n eighbours ,
or even th e adjacen t clan s, to become gaf o l - gelda s , that is ,
to ackn ow ledge themselves to be his m en an d to pay him

tribute. Aga in , as th e kin gdom w as developed, an d th e

respon sibilities of th e Crown exceeded i ts mean s, th e kin g
became an xious to establ ish

,
at th e least possible expen se,

some kin d of loca l governmen t. L ike Kin g Hen ry VIII .
with Lord Kildare

,
h e en terta in ed th e w ell - foun ded bel ief

that th e governmen t of th e loca l magn ate, bad as it might

be
,
w as better th an n o governmen t at a l l . To this cause

w as du e, i n our ow n coun try
, th e repeated legislation that

every m an should have a lord ; an d th e t erm lord w as

un derstood to in dicate a wea lthy landed proprietor. A
further in fluen ce m ay be traced i n th e a ltered pos ition of a

chief of a clan , w h o , whether by con quest or otherwise, h ad

been accepted as th e lord of an adj oin in g people. He could

n ot be their chief : h e did n ot preten d to be their master.

If h e w as their lord
,
h e w as i n a differen t relation to them

from that i n which h e stood to his ow n k i n . I n cases of

dispute between his n ew subjects an d h i s old, an embar

See Ro bert son ’

s Scotlan d Un der h er Early Kin gs, v ol . i . , pp . 81 , 1 64
vol . i i . , pp . 265, 299, 334.

'I' Can ci an i , L eg . Barb . , 1 9.
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peace. It followed that th e kin g’s courts
,
i n l ike man n er

,

establ ished their superiority. Whether better j ust ice w as

there admin istered,* or th e loca l courts w ere abused for
purposes of extortion ,

a distin ct movemen t of suitors to

th e kin g
’

s courts set i n
,
an d could n ot be restra in ed . But

un iformity of court mean s un iformity of rule . Th e rise of th e

common l aw , therefore—that is , of th e common customs of

th e realm
,
is du e to th e exten ded jurisdiction of th e cu r i a

r egi s. Th e process w as facil itated by th e gen era l similarity
which th e customs of th e severa l divis ion s of th e coun try

presen ted. There w as n o fun damen ta l diff eren ce betw een

th e customs of th e En glish an d of th e Dan es an d of th e

Norman s . They w ere readily fused in to on e people ben eath
th e pressure of th e kin g’s court. But th e ca se w as f ar

otherwise w ith those w h o l ived un der th e l aw of th e Roman s
an d those w h o l ived un der th e l aw of th e Franks or of th e

V i s i goth s
'

l
' There w as a much w ider differen ce betw een

th e Fran k ,
th e Aleman n ian

,
an d th e Lombard , than there

w as between th e m en of Mercia an d of Wessex an d of th e

Dan elagh . Hen ce th e process of i n tegration w as both
more speedy an d more complete i n En glan d than it w as
either on th e Con tin en t or i n th e other port ion s of th e

British Isles . Th e people were more homogen eous
,
an d th e

roya l courts w ere more a ctive i n En glan d than they w ere

elsew here .

Sir Hen ry Ma i n ejt justly remarks that th e derivation of

territoria l sovereign ty from feuda lism might have been
expected a gar /tom}, f or it w as feuda l ism which , for th e first

time, l in ked person a l duties an d by con sequen ce person a l
rights to th e own ership of lan d. There i s l ittle difficulty

i n tracin g th e pol itica l sequen ce. But it is less easy to

See Pro fessor Stu bbs’s Con st. Hist. , v ol . i . , p. 393.

'l
' I b. , vol . i . , p . 1 97.

i
“ An cien t L aw ,

p . 107.
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es tabl ish th e firs t step
,
tha t by w hich m en come to regard

mere v icin ity as a source o f duty . Yet , from w hat I have
a lready sa id , th e course of thought m ay be traced . Th e

un free population furn ished a preceden t . They h ad certa i n
duties a n d certa in rights tow ards their lord , by reason of

their occupa tion o f h i s lan d . Th e practice of commen da tion ,

o r ra ther th e exten s ion o f tha t pract ice , n a tura lly gave rise, i n
a di fferen t class o f person s

,
to s imilar rela t ion s . Th e a l od i st

w h o commen ded himself an d took back h i s lan d as a fief
,

pa ssed in to a pos i tion i n some respects resembl in g tha t of a

Lze t . Th e in ducemen ts to make such a sacrifice w ere
,
as

they mus t n ecessarily have been
,
stron g. Th e o l d commun ity

h ad broken dow n . I ts rel igious bas is h ad disappeared . Its
orga n iza t ion w as in adequa te to prov ide for th e n eeds of

those troubled times that fo llow ed th e disappearan ce of

th e Roman Peace . Th e clan w as gon e , an d th e empire

w as gon e
,
a n d th e modern kingdom w as

,
a t th e most

,

imma ture . Th e on ly secular mean s
,
then

,
by w hich at that

time society could be to some exten t held together, w as

the exten s ion o f th e rela tion of lord an d vassa l . Such

w as the fi rm a n d un iversa l con v iction o f th e m en of

those days . To them
,
such a rela tion seemed " to be th e

on ly a lte rn a tive w i th an archy . By i t
,
an d by it a lon e

,

so f a r a s the i r experien ce exten ded , ~ could order be

ma i n ta in ed a n d proper ty secured . I t w a s th e on ly form of

go vernmen t wh ich
,
i n practice

,
they though t o f adopting.

I t supplied th e o n e idea l o f society w hich the ir imagin a tion s
were able to con ce ive . Th e o ld order had passed aw ay ; a

n ew a nd v igo r ous grow th h ad suppl ied i ts place . To m en

w h o kn ew w ha t a n a rchy w a s
, a n d by h ow s len der a

pa r ti tio n they w er e d iv ided from i t
,
th e n ew o r der seemed

s o beautiful a n d so s tro ng tha t they thought i t mus t las t

See “ T h e G overnm en t o f England
, 1 1 . 30 1 .
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f or ever. But chan ge is th e l aw of life. Th e n ew order,
i n i ts turn ,

became old, an d from i ts decay a higher form of

pol itica l life arose. I n what various ways th is form ,
too

,

h as been modified, w e can n ow , at least, partly see. What

will be th e outcome of i ts chan ges n o m an can tel l . But of

this w e m ay be wel l a ssured, that th e ten den cy, so far as i t
i s n ot coun teracted or retarded by ou r ow n con duct, i s

tow ards a still high er stage of socia l evolution .

6. It i s a lon g step from th e reforms of K lei sth en es an d

of Servius Tullius
,
or even from th e decrees of Ch l ota i r e, to

th e l aw of n ation a l character un der Queen Victoria . Yet
,

i n this case
,
as i n so man y others

, th e con t in uity of lega l

history is un broken . Th e subject of Nation a l Chara cter i s
so rarely discussed, tha t I ven ture to dev iate a l ittle from
my subject

,
an d to make upon it a f ew observation s . Ou r

l aw very pla in ly recogn ises both th e person al an d th e loca l

elemen ts . Th e n atura l - born an d th e n atura lized subj ects
of th e Queen ow e to h er an a llegian ce very differen t from

that of Regn i col es , or person s w h o happen to reside
,

whether temporarily or otherw ise, i n h er domin ion s . For

th e former
,
Her Maj esty m ay legislate, i n w hatever part of

th e world they m ay be . They ar e amen able to h er law s ,
whether their acts ar e don e within h er domin ion s , or on th e

high seas
, or i n an y foreign coun try a lthough , of course, i n

th e absen ce of treaty
,
British law can n ot be en forced aga in st

a British subject within th e domin ion s of an other sovereign .

An En glish subject
,
f or example, w h o l ives i n Brazil , w here

slavery i s law ful
,
an d tr affics i n slaves there, i s safe so lon g

as h e rema in s i n Brazil ; but as soon as h e is foun d upon

th e seas , or British groun d, h e m ay be arrested f or

felon y. For stran gers th e Queen m ay legislate
ale when they

See “ Reg . Keyn , L .R . , 2 Exch. D i v . , p . 1 61 , per Cockbu rn ,
L .O.J . Also , 32 H . VIII . , 0 . 1 6, s . 9.
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i s given ,
must be i n an d f or th e colon y. Thus th e

Imperia l l aw that applies to th e colon y is i n force there

because th e colon ists ar e Her Majesty’s subjects . Th e

Colon ia l l aw is a lso i n force, but its loca l l imits ar e clearly
defin ed. When th e tw o laws clash

,
th e Colon ia l l aw gives

w ay ,
because th e t i e of a llegian ce is o lder an d closer than

th e t i e of n eighbourhood .

So too
,
when

,
un der th e law s of a colony

,
a foreign er

h as been n atur a l ized
,
h e becomes then cefor th a subj ect

of the Queen as aga in st th e world. Th e nation a l character
is n ot loca l but person a l . Th e con sequen ces that follow th e

a ssumption of that character i n each portion of th e Empire
a r e

, in deed, determin ed by th e laws of that por tion . But as

betw een n ation s, n ation a lity does n ot admit of degrees .

Th e Queen ow es as much protection to a Maori , or to a

Chin aman of Hon g Kon g
,
as sh e does to th e citi zen w h o

,
l ike

his fath er before him
,
w as n ever beyon d th e soun d of Bow

Bells . “ Had D on Paci fico
,
says Sir A lexan der Cock bu r n f f

‘

“ been n atura l ized at Gibra ltar in stead of havin g been born
there

,
h e w ould n ot have been th e less en titled to British

protection .

”

“ Nation a lity, p . 38.



CHAPTER XVII .

L AW AN D CUSTOM .

1 . Th e n otion of l aw i s n ow suffi cien tly un derstood . Th e n ature
Th e an alys is o f th e

’

gr eat an a lyt ica l j urists i s gen era lly
Of L aW'

accepted ; an d it i s on ly necessary that I should
,
so fa r as

my presen t purpose requires , briefly recapitulate th e result
of their inves tigation s . L aw

,
then ,

i s a species of comman d

or s ign ification of. desire. Th is species h as three leadin g
characteris tics . F inst, th e comman d prescribes a course of

con duct , an d n ot an isolated act o r forbearan ce ; an d that ,
n ot i n on e person o r a f ew person s

,
but i n a l l th e members

of a certa in class . Secon dly , th e comman d impl ies i ts

en forcemen t by mean s , i n th e las t resort , o f th e phys ica l
force w hich th e person w h o issues th e comman d can brin g

to bear. Thirdly , th e comman d proceeds from th e govern in g
body ; o r , a s i t i s usua l ly ca l led , th e sovere ign ; o r , as I

prefer to des ign ate i t , th e pol i tica l organ o f th e commun ity.

I t i s this las t ci rcums tan ce that dis tinguishes law from th e

comman ds o f a House Father
,

or from th e rules of

volun ta ry a ssocia t ion s . Th e comman ds o f a Trades Un ion ,

o r o f a Ribbon Lodge, have every on e o f th e other charac
teri s t i cs of a law . Th ey a re gen era l comman ds of a

deten n i n ate superior to determin a te in ferio r s , impos in g
duties and en forced by san ction s . But they a r e n o t law i n

ou r sen se o f th e term ; on th e con t ra i y ,
some o f them a r e

opposed to ,
an d con demn ed by ,

law . L aw pa r excel len ce i s

S ta te - law—tha t i s , i t i s the en forceable comman d o f the
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State, addressed either to its subj ects gen era l ly, or to some
d efin ed classes of them .

I sha ll
,
perhaps

,
best expla in what l aw is

,
if I briefly

n otice some examples of what l aw is n ot . Besides those

n otion s which I have m en tion ed
,
law in volves a further

m ean in g. Th e en forceable comman d implies obedien ce ;
a n d where th e power is great an d th e san ction adequate

,

that obedien ce i s proportion ately prompt an d complete . It

is
,
therefore, a result, n ot in variable in deed, but very usua l ,

o f th is comman d of th e State, that it produces a regularity
o f con duct i n con formity to its precepts. But it does n ot

follow that every regularity
,
either i n n ature or i n human

con duct, i s th e con sequen ce of a comman d
,
much less of th e

comman d of a particular authority. Nevertheless
,
th e

t erm l aw h as been exten ded to th e sequen ces of n ature ;
an d th is metaphor seems likely to absorb th e origin a l

s ign ification of th e term . Tw o circumstan ces have probably
l ed to this exten sion . First, th e order of physica l causation

r esembles th e un iformity of con duct which an accepted l aw

b rin gs w ith it. Secon d, there w as a tacit referen ce to tha t

Supreme Will whose word even th e win ds an d th e waves

obey. It is n ot n eedless to repeat
,
even though it be for

t h e thousan dth time, th e distin ction between a true l aw

a n d this metaphorica l u se of th e term . A l aw of n ature
, as

i t is ca lled
,
i s a statemen t of an in variable un con dition a l

un iformity of sequen ce . I n it there is n o room f or

o bedien ce, sin ce there is n o room f or w i ll . If th e facts do

n ot correspon d with th e a lleged law
,
th e l aw

,
i n th e absen ce

of an y disturb in g force by w hich th e phen omen a can be

expla in ed , i s n ot broken
,
but van ishes . Th e statemen t of

un iformity w as in exact
,
an d there n ever w as such a law of

n ature ; there w as on ly a blun der i n th e assumption of its

existen ce. But a true l aw does n ot cease to be a l aw ,

h owever frequen t or serious th e breaches (i f it m av be. A
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betw een th e exten t to which a sequen ce is un iform an d th e

exten t to which a comman d is obeyed
,
there is n o room for

comparison .

2 . L aw
,
then ,

den otes th e en forceable gen era l comman ds
of th e State. Th e absen ce of l aw ,

con sequen tly, den otes
th e absen ce of such comman ds . But it must n ot be assumed

that th e absen ce of such comman ds n ecessarily impl ies

disorder . Th e State is n ot th e on ly poss ible con dition of

human society. It is
,
I think

,
th e ma in error of th e

an a lytica l j urists , that they, i n effect, admit n o in termediate

con dition betw een l aw an d an archy. Th e latter term i s

a lways dyslogistic
,
an d den otes n ot simply th e absen ce of

l aw
,
but such an absen ce as destroys socia l stab i l ity. Th e

great thinkers to w hom I refer w ere doubtless right upon
their ow n premises . They accepted th e con dition of

society i n w hich they lived a s an ultimate fact . I n a

society w hich i s organ ized pol itica lly
,
th e l in e i s probably

very n arrow betw een actua l an archy an d th e mere absen ce
of l aw . But it is n ot a l l human societies that ar e organ ized

pol itically. Large societies have l ived
,
an d ar e n ow l iv in g

,

happily, un der an organ iza tion quite differen t from that of
th e State. Here i n In dia

,

” says Mr. Lya ll
,

*
can still be

seen primitive sets of people w h o n ever came un der th e

arbitrary despotism of a sin gle m an
,
an d amon g w hom n o

written l aw h as ever been made s in ce th e makin g of th e

world . Yet these people ar e n ot loose
,
in coheren t assem

bl ages of savages but ar e very an cien t societies
,
restra in ed

an d strin gen tly directed by custom an d usages
,
by rules an d

rites irresist ible. To th e l ike eff ect an other recen t obser v er '

l
‘

remarks, Th e Turcoman s ar e a curious example of a people

amon g Whom th e Sta te does n ot exist. There is n o body

“ Fort. Review , N o . 1 21 , N .S. ,
p . 1 21 .

'I' Mr . MacGah an
’

s Cam paign in g on th e Oxu s, p . 350.
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politic , n o recogn ized authority
,
n o supreme power, n o

higher tribun a l than publ ic Opin ion . Their headm en ,
it is

true, have a kin d o f n omin a l authority to settle disputes ,
bu t they have n o pow er to en force decis ion s . These th e

l itigan ts can accept
,
or fight ou t their quarrel j ust as they

please. An d y et they have such wel l - defin ed n otion s of

right an d wron g as between themselves , an d public opin ion

i s so stron g i n en forcing thes e n otion s , tha t there a r e rarely
d i ssen s ion s o r quarrels amongst them .

”

Th e force w hich
,
i n such societies , assumes that place

as a ru le of con duct w hich l aw fills amon g modern n ation s

i s custom . I have a lready described th e differen ce between
custom an d law

,
an d m ay therefore assume that the term s

a re f ar from bein g equipo llen t . There is custom which

i s n ot l aw , an d there i s law which i s n ot custom . By

what process th e tw o a r e combin ed I sha l l presen tly

in quire . Why diff eren t commun i ties have di fferen t cu stom s ,
an d w hat i s th e cau se o f th e great power of cus tom

, are

ques tion s w hich I can n o t un dertake to trea t. Th e answer

to th e former ques tion mus t be sought f or i n th e divers ities
of th e histo ry o f each people. Th e la tter question

,
al though

an immemoria l common - place
,
h as scarcely y et received a l l

the treatmen t tha t i t deserves . Un doubtedly, u se doth

breed a habi t i n a m an ; an d th e mere repeti tion of an
act or o f a forbearan ce ten ds

,
from wha tever cause

, to

gen era te an in cl in a tion tow ards that act or forbearan ce f or
i ts ow n sake ,

an d w i thou t regard to th e motives on w hich it

o ri gin ally depen ded . N or i s i t diffi cul t to un derstan d how
,

i n th e course o f time, so s tron g a w eb o f association an d of

s en tim en t is formed
,
that f ew even think o f breakin g it.

I offer n o opin ion u pon th e ten den cy o f these acquired

associa tion s to become heredi ta ry. But custom ,
i n th e

sen se i n w hich I n ow u se th e te r m,
rela tes to masses of

m en , an d i s to a great exten t confirmed an d perpetuated by
26
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the ir reciproca l in fluen ce. Men approve that which they

themselves do, an d which they have duri n g a l l their l ives

seen others do. Th e un cultured i n tel lect is averse to

suspen d its j udgmen t, an d, con sequen tly, m en usua l ly

d isapprove that which is un familiar an d stran ge. This

disapprobation is especia lly marked when th e in n ovation i s

n ot merely a n ovelty
,
but is directly hostile to their received

view s . Th e approbati on ,
or th e disapprobation

,
of those

amon g whom h e l ives can n ever be wholly i n differen t to

a ny human bein g. Thus th e force of public opin ion

exercises
,
i n favour of an established custom

,
an in fluen ce

which
,
i n th e absen ce of an y great coun teractin g sen timen t,

i s a lmost if n ot a ltogether irresistible.

I n eed n ot i llustrate either th e pow er of custom o r

i ts variety . Th e former i s sufficien tly shown i n our

da ily life . Th e recogn i tion of th e latter requires but a

m omen t’s reflection . I n th e course of a f ew gen eration s
,

m en can be tra in ed to thin k or to feel a lmost anythin g

t hat is n ot beyon d th e l imits of their n ature. Wh en Kin g

D arius asked"e th e Ca l lat i an In dian s what h e should

g ive them if they would con sen t to burn their fathers

o n their decease, an d n ot to eat them ,
they excla imed

a loud, an d bade h im forbear such lan guage . Orien ta ls

l ook ‘

l
‘ with horror an d loathin g upon th e European system

o f a single wife. Practices to us th e most revolting, ar e, to

t hose w h o follow these practices, in n ocen t an d laudable.

So true is it i n our day ,
n o less than i n th e time of

Herodotus; that
“ custom is k i n g over a l l . But it i s

r emarkable, h ow odious a custom which has been outgrow n

a ppears, when th e descen den ts of those w h o on ce followed

Herodotu s , i i i . , 38.

'1' See Mr. Spen cer’s “ Sociology, v ol . i . , p . 635, and th e au thorities
t here cited .
1 r og ac m

'

wrwv ,
Ga ozh e'ec

, ubz‘ supr a .
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i n con sisten t with that just an d hon ourable l aw of En glan d
which H is Majesty, by exten din g his roya l protection to a l l

Irishmen
,
h ad by implication in troduced. They admitted

of n o perman en t estate i n th e lan d
,
without which there

could be n o good governmen t ; an d th e in terest un der them

am oun ted at most to a
“ tran sitory an d scamblin g posses

sion .

”

Yet these un lucky customs were on ly an o lder form

of that Ken tish Gavelkin d which th e j udges were careful to

distin guish an d their orig in w as m uch more an cien t than

that of th e just an d hon ourable l aw , w hich , i n an evil hour,*

an d to th e gr eat miscarriage of justice, w as substituted f or
them .

Th e other i llustration that I propose to off er relates to th e

w ide diffusion of custom . Men
,
or a t lea st bodies of m en ,

n ever habitua lly act from mere un regulated caprice. They

m ay have n o laws i n th e proper sen se of th e term ,
but even

i n th e most un promisin g circumstan ces their con duct is

govern ed by very strin gen t usages . It is n ot easy to con ceive
m en apparen tly more lawless , tha t is , less depen den t upon

th e will of others
,
than th e wan dering tribes of th e Asian

deserts. Whatever m ay be th e in tern a l organ ization of each

tribe
, th e tribe itself i s th e con ven tion a l emblem of a l l that

i s un fettered an d free . Yet
,
on a n earer approach

,
it is

foun d that these tribes ar e by n o mean s exempt from

con tro l
,
but l ive un der well - establ ished customs . Each

m ember of a tribe, of course, obeys h i s triba l rules ; an d th e
various tribes

,
as amon g themselves , con f orm to thei r

imm emoria l usages . On this subject Mr . MacGah an '

l
' thus

wr ites . He is describin g th e an n ua l migr ation s of th e

K irghiz
,
a people who roam from th e Oxus to th e Syr

To anybody un acqua in ted with their habits of l ife
,
there

See Pro fessor Richey’s “ Lectu res on th e History o f Irelan d ” (secon d
series), p . 455.

>1 Cam paign in g on th e Oxu s, p . 50.



THE NATURE OF CUSTOM.

does n ot seem to be th e sl ightest system i n their m ove

men ts . They have a sys tem
,
n evertheless. Every tribe

an d every aul fol lows , year after year, exactly th e same
i t in erary ; pursuing th e same paths , stoppin g at th e same

wells
,
as the ir an cestors did a thou san d years ago ; an d

thus m any auls
,
w hose in habi tan ts w in ter together, a r e

hun dreds of m i les apart i n th e summer. Th e regularity

a n d exactitude of their movemen ts is such that you can

predict to a day where, i n a circu it of severa l hun dred
miles , an y au l will be at any season of th e year. A m ap of

th e desert, show in g a l l th e routes of th e differen t auls , i f i t
could be made

,
would presen t a n etwork of paths meetin g,

cross in g, in tersectin g each other i n every con ceivable
d irection ; formin g, apparen tly, a most in extricable en tan gle

men t an d con fus ion . Yet n o au l ever mistakes its ow n

w ay ,
or a llow s an o ther to trespass upon i ts i t in erary. On e

a u l m ay a t an y poin t cross th e path of an other
,
but it is n ot

a l low ed to proceed for a ny distan ce upon i t. An y deviation

o f an au l or tribe from th e path w h ich their an cestors have
trodden i s a ca use f or w a r ; an d ,

i n fact
,
n early a l l th e in ter

n eci n e struggles amon g th e Kirghiz have resul ted from th e

en croachmen t of some tribe, n ot upon th e pasture groun ds ,
a s migh t be supposed , but upon th e i tin erary of an other.

“ I took occa s ion n ow to ask my frien d why h i s people

d i d n o t s tay on th e same spot
,
in stead of con tin ua lly

w an dering from place to place ? ‘Th e pas ture
,

’

h e sa id
,

w as n o t sufficien t i n on e place to susta in their flocks an d

herds .

’ ‘But why do those w h o l ive on th e Syr i n th e

w in ter n o t stay there i n th e summer
,
where th e pasture i s

'

good ,
in stead o f w an dering o ff in to th e desert

,
w here i t i s

th in an d sca rce I as k .

‘Bcca u se o ther auls come and i f

they a l l s tayed , they w ould soon ea t i t a l l bare .

’ But why
do n o t th e o ther auls s tay a t home on th e Amu an d th e

I rgh iz, in s tead o f coming Because o ther auls come there
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too ,
’

h e replied. But why do they n ot a l l stay at home
Well , ou r fathers n ever did so

,
an d w hy should n ot w e do

as they have a lways don e ? ’

h e repl ied. An d I suppose this

is as n ear th e true reason of their m igration as an y other.

3. Sir Hen ry Ma in e* h as expressed his opin ion that

a l l of Austin ’

s remarks on customary l aw seem compara

tively un fruitful . ” I can n ot con cur i n this opin ion . Mr.

Austin ’

s object w as to expla in th e n ature of customary

l aw
,
an d n ot to tra ce th e origin or th e history of custom .

He h as , accordin gly, poin ted out that custom is on e thin g,
an d tha t l aw is an other -thin g. He h as proved , i n opposition

to an opin ion on ce very preva len t, that custom is n ot law

con sen su u ten ti u m , or by an y inh eren t property. He h as

show n that th e tran smutation of custom in to l aw takes place

on ly by th e recogn ition of competen t authority
,
an d by th e

exten sion of th e custom of th e sovereign
’s san ction . Subject

to some remarks that I sha l l presen t ly have to m ake as to

th e process of tran smutation ,
I think that this explan ation

i s correct . Nor i s its va lue dimin ished because it throw s n o
l ight upon an en tirely differen t subject. Th e difficulty

which presses Sir Hen ry Ma in e, arises , i f I m ay ven tu re to

say so
,
from h i s fa i lure to appreciate th e broad distin ction

between l aw an d custom . It is true that, as h e observes ,
Ru njeet Sin gh ru led exten sive territories i n th e Pun jab

,

an d n ever made a l aw i n his life. But there w as n o l aw i n

Runjeet Sin gh
’s domin i on s . H is subjects , or rather his

tributaries , l ived a ccordin g to their respective customs , an d
m erely pa id tribute to what w as pr act i ca l l y a f or ei gn power.

I have a lready show n that th e tax - takin g empires , accordin g

to Sir Hen ry Ma in e’s j udicious distin ction ,
ar e n ot States at

a l l . It is on ly when w e com e to legi sla tin g em pires , or

Early Hist. of In st. , p . 392.

'l' I b. , p . 380.
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selves an y legislative powers . On th e con trary, they

a lways repudiate an y such preten sion . They profess n ot to

make law , but to expla in th e l aw as they fin d i t. Part of

th e law they fin d i n th e gen era l customs of th e coun try. It

is a m uch less violen t
,
an d certa in ly a more charitable

explan ation , to suppose that th e j udges admin ister these

customs because they bel ieve them to hav e
,
i n som e man n er,

become established l aw , than to suppose that a success ion

of able an d upright m en have audaciously usurped a power

o f legislation which w as n ever given to them , an d hab itua lly
exercise this usurped power, th e existen ce of which they

hypocritica lly den y.

Th e doctrin e of th e tacit a cquiescen ce of th e State is

expressed i n th e maxim What th e State permits
,
it

comman ds ;
” that is

,
sin ce th e State h as th e power of

preven tin g, a t its pleasure
,
an y act or forbearan ce

,
its

em i ss i on to exercise that power is equiva len t to i ts con sen t.
Sir Hen ry Ma in e, * a lthough h e h as sa id m uch to discredit

th e maxim
,
remarks that it is of vita l importan ce to th e

system of th e an a lytica l j urists an d adds
,
that th e theory

is perfectly defen sible as a theory, but its practical va lue,
an d th e degr ee i n which it approximates to truth

,
differ

grea tly i n differen t ages an d coun tries . ”

These con cess ion s seem to m e too great. For m y part, I
do n ot admit an y such m axim . I do n ot believe that it is

n eeded to remove an y difficulty i n j urispruden ce. I thin k

that th e con dition on which it is professedly fou n ded exists

on ly i n certa in advan ced stages of pol itica l developmen t.

I thin k that i ts application i s in con sisten t with th e history
of law

,
an d especia l ly with th e fun damen ta l prin ciples of

o u r ow n con stitution . It w as in ven ted by th e an a lyt ica l
j urists to assist them i n expla in in g, n ot th e n ature or even

Early Hist. o f In st. , p . 364.



THE NATURE OF CUSTOMARY LA\V.

th e origi n of customary law
,
but th e process by w hich

cus tom ,
w i thout apparen t legisla tion ,

becomes law . I hope

presen tly to show tha t th e supposed an omaly does n ot , i n

fact, exist an d tha t
,
therefore

,
th e maxim m ay be dismissed

with th e imagin ary diffi culty w h ich i t w as crea ted to solve.

But i t is i n i tself un ten able. It res ts upon th e un foun ded
assumption that th e Sta te precedes society, or is a t least

extern a l to i t , an d above i t. But as th e Sta te is h i storica l ly
of comparatively recen t formation ,

there must have been ,

a n d i n fact there w as
,
a large part of men ’

s con du ct which

w as n ot ruled by State law ,
an d w hich th e State did n ot

,

f or man y ages
,
preten d ei ther to prohib i t or to direct. N o r

is this a l l . Th e foun da tion of t h e rule i s sa id to be th e

i rres istible pow er o f th e Sta te, n ot n ecessarily exer ted,
bu t capable o f being exerted . I n o ther w ords ,

th e rule

postula tes th e existen ce o f a stron g cen tra l governmen t.
Such a governmen t i s

’

of very modern grow th . Th e

begin n ings o f th e S ta te w ere feeble. It w as n ot competen t

for th e Sta te to chan ge an y custom merely because i t

disapproved o f i t . If So lon or Ro th a r h ad been asked

whether h e con s idered tha t this maxim applied to h i s

Athen ia n s o r to h i s Lombards
,
h e w ould probably have

replied tha t
,
so fa r from comman din g wha t h e permitted ,

h e w as fo rtun a te i n be in g permi tted to comman d . Th e

his to ry o f early law i s full o f traces which show that
,
even

i n the adm i n istra tion o f j ustice , i t w as on ly by slow degrees

that th e Sta te could establ ish i ts authori ty . N o custom i n

th e a rcha ic world w as m ore firmly settled o r more w idely

diffused than tha t o f th e blood - feud . There w as n o cus tom

aga in st w hich th e S ta te , even w hen appearing to accep t i t
,

m a in ta in ed so un cea s ing a n oppos i tion . I t i s idle to sa y

tha t th e S ta te e i ther permi tt ed o r comman ded a rule w hich

ex i s ted f o r ce n turies be fo re th e S ta te exis ted
,
an d which i t

w a s a lw ay s labouring in e ffectua lly to modi fy or to repress .
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Even i n a highly developed po l itica l society, th e maxim

is n ot true . Th e si len ce of th e State m ay be eviden ce of i ts
con sen t, but n ot of its comman d. Between th e tw o ideas

there i s a wide distin ction . It m akes n o in con siderable

differen ce to a people whether they m ay do whatever is n ot

forbidden , or on ly that which is expressly comman ded. - Ou r

whole system of person a l an d pol itica l l iber ty rests upon

th e tw o pri n ciples—that in dividua l freedom of action is th e

rule, an d that th e in terf eren ce of th e State is th e exception .

I n these circumstan ces
,
it can n ot be fa irly sa id that th e

State because it permits—that is
,
does n o t preven t—thereby

comman ds th e enjoymen t of an y person a l or proprietary

ri ght. Its si len ce does n ot create any duty of enjoymen t.
Th e law m erely leaves th e own er a lon e, an d requires from

a l l other person s a similar forbearan ce. Th e own er is free

to enj oy his right
,
or to absta in from doin g so . Th e l aw

n either directly n or by implicati
’

on comman ds him to eat ,

drink
,
an d be merry. I t merely preven ts an y other person

from m olestin g him ,
whether his humour be to be merry or

to be sad. Further, th e practica l application of this maxim
becom es occasion a lly highly perplexin g. Sometimes th e

l aw
, avowedly an d i n express term s , adopts an existing

custom . A f ew years sin ce
,
an Act of Parliamen t provided

that th e custom kn own as th e ten an t - right of Ulster should

be observed as l aw ,
both i n that provin ce an d i n th e rest

of Irelan d . But th e custom thus recogn ized h ad existed

for cen tur ies before th e time of Mr. Gladston e. Sin ce,
therefore, th e custom existed, th e l aw m u st have perm itted

i t ; an d sin ce th e l aw perm itted th e cu stom ,
th e l aw , i f

this m axim be true
,
must have comman ded th e custom .

Con sequen tly
,
th e custom m ust have been a lways law ;

an d there w as n o differen ce i n th e state of th e law i n this

particular before 1 870 an d after that date—which were
n ews , in deed.
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an d of th e Burgun dian s
,
th e laws of th e Welsh , th e

Brehon laws—recite an examin ation of exi stin g customs,
an d their embodimen t as amen ded i n th e code. Som e

t imes they add th e san ction
,
w hether th e comman d of

th e Kin g or th e admon ition of th e Church or both, by
which obedien ce to th e rules thus promulgated sha ll be

en forced. Thus w e ar e told* that How el th e Good, th e

s on of Cadell
, Prin ce of a l l Cymru

,
seein g th e Cymry

pervertin g th e law s
,
summon ed to him ,

to th e White House
o n th e Tav

,
th e wisest amon g th e people. After a careful

r evision of th e an cien t laws
,
they promulgated th e laws

which they decided to establ ish ; “

an d Howel san ction ed
t hem with h i s authority

,
an d strictly comman ded them to

be dil igen tly observed . It m ay be broadly stated tha t
these L eges Ba r ba r or u m a r e merely digests , more or less

complete, of th e customs of th e severa l tribes . By far th e

greater part of them relate to person a l inj uries, an d

regulate th e amoun t f or which th e feuds then ce resultin g

m ay be composed . They have thus n o true san ction or

pen a lty of disobedien ce in fl icted by th e cen tra l governmen t .
They a r e merely th e customs of arbitration . It w a s n ot

u n ti l a later period that th e roya l power a tta in ed sufficien t

s tren gth to en force
,
by its offi cers

,
its comman ds. I n other

words , th e n a t ion s l ived accordin g to their respective

customs
,
an d wron gs were redressed i n th e customary

m an n er by th e party in terested therein . L aw—that is , th e
en forceable comman d of th e Kin g—could n ot , an d did n ot ,
a rise un ti l th e kin gly offi ce w as firmly established . I sha l l

h ave occas ion
,
i n a subsequen t chapter, to discuss th e

g rowth of Civil Jurisdiction . For m y presen t purpose, it
w i ll be sufficien t to examin e th e history of ou r tw o grea t

legal examples
, th e law of Rome an d th e l aw of En glan d.

Law s of Wa les, ” vol . i . , p. 3.
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At Rom e, un der th e o l d cons titution ,
th e curu le magis

tra tes , an d amon g them th e Praetor, exercised by their edicts
a certa i n delegated pow er of legisla t ion . They w ere, w ithin
the ir severa l spheres , th e organ s of th e popular w il l , elected

by th e people for a certa in term an d f or certa in purposes .
During that time

,
an d wi thin those purposes , they severa l ly

exercised th e w hole power of th e S tate . It w as their
practice to . issue, a t th e commen cemen t of their year of
offi ce

,
a statemen t of th e prin ciples upon w hich they

preposed to act . When ,
by th e creation of th e Pr aetu r ate,

th e j udicia l bus in ess w as separated from th e ordin ary

bu s in ess of admin istration
, th e Prae torian edict a cquired a

special importan ce. It w as by this agen cy tha t th e great
developmen t of Roman l aw i n th e later Republ ic took place.

But Cicero’“ in for ms us that th e Pr eeto r declared tha t which
h e foun d establ ished by usage : h e gave to usage th e form

an d character of rea l l aw .

Th e case, however, that h as f or u s both th e greatest

in teres t an d th e greatest importan ce ,
i s tha t o f th e common

law o f Englan d . I kn ow that to many pers on s I sh a l l seem
to ma in ta in an un seemly ,

perhaps an un patriotic, paradox ,
when I co n ten d that that ven erable body of customs derives
i ts lega l s tren gth from th e authority of th e legislature.

Every English law yer boasts tha t his common law owes

n othing to Act o f Parliamen t . It w as on ly by very slow
degrees that th e lega l min d came to admit th e idea that a

sta tute w a s s tron ger than a rule o f common law . I n i ts

l i tera l sen se , this in depen den ce o f parl iamen t i s un question
ably t r u e . The n ame parl iamen t w as fi rs t used i n Englan d
i n th e t ime o f Richard I . Th e in sti tution with w hich ,

un der tha t n ame ,
w e a re famil iar

,
i s a t lea s t a cen tury

,

perhaps n early tw o cen turies , later. But lon g before th e

See Lo ng’s “ Cice ro , ” v o l . i . , p . 1 63.
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reign of Richard, th e common law w as recogn ized an d

en f orced. T h e common l aw ,
therefore, is n ot th e creature

o f parliamen t. But it does n ot fo llow that th e comm on

l aw does n ot depen d upon th e legislative organ of th e

n ation
,
whatever it m ay hav e been ,

from which parliamen t

w as gradua lly developed. It can n ot be den ied that th e

good customs of th e coun try were, n ot by on e king but by

many kin gs , recogn ized, accepted , an d en forced. Thus, th e

laws of King Cn ut declare This is th e first that I will

that j ust law s be established
,
an d every unjus t law careful ly

suppressed ; an d that every inj ustice be weeded ou t an d

rooted up with a l l possible diligen ce from this coun try.

An d l et God
’

s j ustice be exa lted an d hen ceforth l et every

m an
,
both poor an d rich

, be esteemed worthy of folk - right
,

an d l et j ust dooms be doomed to h im .

” This en actmen t

presupposes an existin g stan dard of right to which th e

k in g required his subjects to con form. So
,
too

,
Professor

Stu bbs j
‘ observes Offen ces aga in st th e law (t a ,

as I

con ceive, aga in st th e custom) become off en ces aga in st th e

kin g, an d a crime of disobedien ce a crime of con tempt to be

expiated by a specia l sort of fin e
,
th e of er - hy r n esse, to th e

o u traged majesty of th e l aw - giver an d j udge. Th e first

men tion of
'

th e of er - hy r n esse occurs i n th e laws of Edward
th e Elder : at th e er a

,
a ccordin gly

,
at which th e chan ge of

i dea seem s to have become perman en t. ” Th e same idea of

a pr e
- existin g custom

,
an d of th e roya l recogn ition an d

en f orcemen t of that custom
,
is expressed i n th e laws of th e

Con qu eror. I tran slate th e fo llowin g section from on e i of

his charters Will iam
,
Kin g of th e English , Duke of th e

Norm an s to a l l his m en ,
Fren ch an d English

,
greeti n g :

We comman d
,
especia lly, above a l l things

,
that on e God

“ A n c. Law s of En glan d, ” v ol . i . , p . 377. See also for Al fred, p. 59.

'l' Con st. Hist. , vol . i . , p . 1 83.

I
“ An c. Law s an d In st. of Englan d, ” vol . i . , p . 490.
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direct work of th e people themselves. That which formerly

w as vague
,
th e judges reduce to cer ta in ty . That which

formerly w as followed as usage
,
th e j udges

,
w ith th e a i d of

th e stron g arm of th e Executive
,
en force as l aw .

This process of th e in ten tion a l con version of custom in to

l aw by th e act of th e legislatur e i s still i n force amon g
ourselves . Mr . Justice Markby " observes

,
that wherever

th e legislatur e of this coun try h as defin ed th e specia l

du ties of th e courts i n In dia i n referen ce to n a t ives
,
it is to

th e l aw an d u sages of H in dus an d Mohammedan s , an d n ot

t o th e l aw a lon e, that they ar e directed to con form . A

still more recen t example is th e Irish Lan d Act, to which I
have a lready referred. That Act provided that th e custom
of th e Ulster ten an t - right should be l aw ; an d left to th e

j udges th e task of ascerta in ing th e exten t of th e custom ,

an d of applyin g it when it w as ascerta in ed . So
,
i n an

earlier year of Her Majesty’s r ei gn j
‘
a n umber of min in g

customs i n Derbyshire were collected, an d con verted in to law .

A s imilar process is described by Blackston e . Writing of

offen ces aga in st th e law of n ation s , h e con cludes his accoun t

with these words These ar e th e pri n cipa l cases i n which

th e statute l aw of En glan d in terposed to a i d an d enf orce th e

l aw of n ation s as a part of th e common l aw
,
by in fl ictin g

an adequate pun ishmen t upon offen ces aga in st tha t un iversa l
l aw ,

committed by private person s . ” Th e l aw of n ation s i s

on ly th e custom of n ation s an d
,
as aga in st private offen ders,

this custom h ad n o operation un til it w as armed w i th th e

san ction of th e l aw ,
i n th e first in stan ce by th e a i d of th e

common l aw ,
an d subsequen tly by th e more eff ective

a ssistan ce of Parl iamen t.

5. This accoun t of th e gen esis of customary l aw expla in s

severa l importan t facts . I n th e first place, it co in cides

Elem en ts of L aw ,
p . 34. See 14 an d 1 5 Vict. c. 94, 1 6.



SOME CONSEQUENCES OF THIS THEORY.

wi th an d confirms th e V iew which th e English j udges have
a lways taken o f their position . They have at a l l times

in variably declared tha t i t is their provin ce n o t to make

l aw ,
but to admin ister i t . They ar e th e officers of th e

State ; an d th e duty of their office i s th e admin istra t ion of

th e law which th e S tate h as adopted , o r from t ime to t ime
en acts . Part of this law is foun d i n th e cu stoms of th e

coun try ; an d these customs it i s th e busin ess of th e j udge
to ascerta in

,
defin e, an d co - ordin ate . What, i n their

description of their provin ce, th e j udges have n ot thought

i t n ecessa ry to s tate
,
w as th e proof that these cus toms h ad

been a t some t ime forma l ly ackn owledged an d adopted by

th e State . They have a lways as sum ed this fact as th e

bas is of their position an d
,
as a dispute upon such a poin t

could n ot an d did n ot arise i n practice
,
they did n ot

con cern themselves with a matter which seemed to be of

merely specula tive i n teres t . There h as been n o usurpation

on th e part of th e j udges , an d n o i n terferen ce by them
with th e powers of th e legis lature. It is true that th e

j udicial pow ers a r e large an d importan t . It i s true
, a ls o,

that th e change o f vague an d floating custom in to precise

an d rigorous law h as often produced amon gst us , as amon gst
other people ,

s erious an d un expected chan ges . On som e

occa s ion s , perhaps , j udges m ay have been ,
to some exten t

,

in fl uen ced i n the ir decis ion s by thei r views of what th e

publ ic con ven ien ce required . But th e customary law which

govern s th e courts i s n e ither caprice n or mystery. It i s

th e i rn rn errro r i a l usage o f th e commun ity, or th e applica tion

to n ew ca ses o f secon dary prin ciples deduced from that

u sage , w hich th e Sta te h as accepted an d h as un dertaken

to en force by i ts pa ra moun t authority.

Aga in
,
Mr. Austin ,

a l though h e speaks o f
‘

ju di ci a ry law

i n te r ms very di fferen t from those which Ben tham employed ,

fa i ls to perce ive th e process by which th e custom becomes
27
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l aw . He speaks * of th e childish fiction em ployed by our

j udges that j udiciary l aw is n ot m ade by them,
but i s a

m i r aculous somethin g
,
existing

,
I suppose

,
from etern i ty,

and m erely declared from tim e to time by th e j udges.”

He i n sists, as I un derstan d him
,
that th e j udges have by

l aw a sort of con cur ren t legislative power an d h e b lam esj
‘

Lord Eldon
,
n ot because h e exercised that power, but

because h e exercised i t badly ; because, when h e m ight

have amen ded th e l aw
,
h e left it worse than h e foun d it.

Certa in ly
,
Lord Eldon n ever cla imed

,
or even con ceived

that h e possessed
,
any such power. Certa in ly, if an y j udge

n ow ven tured to disregard an y preceden t i on th e groun d

on ly that h e disagreed with it, his j udgmen t would be

promptly reversed. Whether th e j udges ought to have an y

such power
,
is an other question ; but th e hypothes is that

they do possess it h as much m ore preten sion to be styled a

fi ction than that which Mr. Aust in con demn s . H is diffi cul ty,
of course

,
arose from his acceptan ce of th e State as an

ultimate fact. On th e assumption that th e State an d th e

comm an ds of th e State were th e origin a l an d th e on ly bon ds

of society, an d that m en n ever did live an d n ever could

h ave l ived i n an y orderly man n er un der an y other con dition s

than those of pol itica l governm en t
,
Mr. Austin ’s view of th e

fi ctitious character of th e j udges’ theory is n ot un reason able.

But when it is un derstood that m en l ived accordin g to their

customs lon g before these customs were touched by th e

State
,
that th e State commen ced its con tro l by un dertakin g

t o en force these custom s , an d that it w as on ly at a late

period that it ven tured gradual ly to a lter them , it m ay

wel l be bel ieved that i n professing to expoun d on ly an d to

Lectu res on Ju rispru den ce, ” vol . p . 655.

’i‘ I b. , p . 668.

I See Chapm an Monm ou thshire Railway and Can al Com pan y, 27
L . J . , Exch. , 101 .
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seem to thin k th e omission m ateria l . They must be

ga thered, as best they m ay ,
from th e L aw relatin g to

Crimes an d Pun ishmen ts . When a code is prepared , th e

first step i n th e work will
,
I con ceive

,
be th e extrication of

these duties from their presen t obscurity. There will be

then promu lgated a pla in an d precise statemen t, first
, of

what— havi ng regard to th e motive an d th e state of min d
,

as well as to th e act an d its con sequen ces—th e State

requires i ts subjects to do an d to avo id ; an d, n ext, of th e

pen a lties with w hich it will visit each degree of

disobedien ce. Th e cause of th e presen t an oma ly i s

a ltogether historica l . It proceeds from th e un iversa l

priority of custom to l aw
,
an d from th e un iversa l adoption

an d modification of that custom by th e State.

6. Lega l customs differ from customary l aw . As th e
o f L aw and latter is l aw which h as risen on th e ba sis of custom ,

so
Cu stom .

th e former ar e customs which
,
a lthough exception a l i n

their character, ar e permitted to exist by th e favour of l aw ,

an d un der its protection . Where
,

as i n En glan d
,
th e

n ation a l in tegr ation h as been complete, gen era l cu stoms
ar e, as I have sa id, taken up in to th e lega l system , an d

soon become a lmost exclusively kn own by th e n am e of

l aw . Some loca l customs ar e stron g en ough to ma in ta in

their grou n d, an d t o obtain a l imited recogn ition . Such

customs a r e i n derogation of th e Common L aw
,
an d ar e

con sequen tly n ot regarded with much j udicia l favour.

They reta in th e n ame of custom , which thus becom es

con trasted with that of law . L aw ,
i n this sen se

,
m ean s

recogn ized gen era l customs . Custom ,
i n this sen se, m ean s

recogn ized part icular customs . Thus, th e rule of Prim e

gen itur e i s a rule of Common L aw but th e rules of Gavel

kin d or of Borough En gl ish ar e th e customs of Ken t or of

Lon don . Such customs , however, ar e n ow m erely survi va ls ;
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an d, as they mus t have existed sin ce time beyon d lega l

memory
,
they a r e but ol d—world fashion s with l ittle practica l

in terest. Th e shape w hich modern custom takes is

di ff eren t, an d deserves a pass in g n otice. It appears ma in ly

i n con tracts . Custom n o lon ger foun ds a gen era l rule of

l aw bin din g upon a l l person s w h o come within its operation .

I n th e greater freedom of modern society, m en
,
i n most of

th e ordin ary tran sact ion s of l i fe, make their ow n laws . As
i n former times th e State adopted an d en forced preceding

customs of gen era l exten t, so i n modern t imes th e Sta te
adopts and en forces th e a r rangemen ts by which m en

rm der tak e to regulate their future con duct. Th e primary

rule of l aw
,
th e maj or premiss

,
so to speak, i n a l l m a tters

relatin g to con tracts , is i n effect a comman d of the State,
tha t

,
subject to certa in exception s

,
every agreemen t duly

m ade betw een an y tw o persons n ot in competen t to con tract

shal l , as betw een th e parties and their represen tatives , be

deemed to have th e force o f law . But men
’

s agreemen ts

n eed to be in terpreted ; an d a reason able in terpretation

n otices th e ordin ary course of bus in ess i n which th e parties
w ere en gaged. Sometimes this course of busin ess i s

iden tified w ith a particular form of tran saction , an d so

becomes a part o r n ecessary in ciden t of it. Thus , th e

con tract aris in g ou t of a bi l l of exchan ge in volves n o snra l l

amoun t o f in terpreta t ion , and th e law regards as essen tia l
to th e i n s t r u n ren t tha t i t recogn izes un der that title th e

three days o f grace a fter th e n omin a l date of paymen t.

These a r e amon g th e cu s to rrrs o f merchan ts of w hich th e

l aw takes n o t ice , an d they show that th e materia l relat ion s
o f cus tom an d o f law a r e s til l i n operation . Th e i nfluen ce

o f custom i s stil l felt i n law
,
but it opera tes n ow by w ay

o f in terpreta tion ,
an d n o t a s formerly by w ay of direct

con n n and .

The o l d Hora tian exclamation ,
Quid v an s) s in e rn or i bu s
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leges pr ofici u n t , con ta in s an im portan t, though perhaps an

u n in ten ded truth ; y et it is on e which n eeds to be distin

gu i sh ed. The con n ection of l aw an d of cus tom arises i n

various circumstan ces . Sometimes th e law is in troduced

to suppress or a lter th e custom ; som etim es to en force i t.

Sometimes th e authority is extern a l , as i n th e case of

foreign con quest
,
or where a strong cen tra l governmen t

con tro ls a reca lcitran t portion of i ts ow n comm un ity.

Som etimes th e l aw is th e gen uin e expression of th e

legislative organ ; but, whether from error or acciden t
,
i s

i n con sisten t with th e habits an d th e wishes of th e bulk

of th e people. Sometimes , aga in
,
it i s in voked to give

effect to th e wishes of th e m ajority, an d to en force the

good customs of th e coun try aga in st th e in n ovatin g f ew .

I n th e first class of cases , th e question i s on e of th e stren gth
an d activity of th e governmen t. There i s a struggle

, the

duration an d th e con sequen ces of which depen d upon th e

r elative stren gth of th e oposi n g parties, an d th e en ergy

w ith which that stren gth is exerted. If
,
however

,
th e State

choose to in cur th e n ecessary cost, which m ay sometimes

amoun t to th e actua l extirpation of its oppon en ts , th e l aw

usua lly triumphs ; an d th e custom either disappears or i s

m odified so as to meet th e requiremen ts of th e case. There

i s n o middle course,
” says Mr. Hal lam f f

“ i n deal in g with

rel ig ious sectaries , between th e persecution that extermin ates

an d th e tolera t ion that satisfies . They were wise i n their
gen eration

, th e L oa i sas an d th e Va ldes of Spa in ,
who

kin dled th e fires of th e In quis ition ,
an d quen ched th e risin g

spirit of Protestan tism i n th e blood of a Seso an d a Caza lla .

When
, on th e other han d

,
th e law is n ot imposed from

w ithout, th e case seem s to be that of a fa i lure on th e part

of the pol itical organ to perform its proper fun ction s .

“ Con st. Hist . , v ol . i . , p. 204.



https://www.forgottenbooks.com/join


408 LAW AN D CUSTOM.

custom becomes a true l aw . Ev iden ce of its existen ce is

given ; th e fact thus established is recorded, an d th e

san ction of th e State is added to it. Th e practice is thus

n o lon ger observed as a custom it depen ds upon author i ty,
an d is obeyed as law . Both i n its substan ce an d i n its

san ction it ceases to be vague
,
an d becomes precise. It can

n o lon ger be appl ied accordin g to wha t
'

a loose pu bl i c

Opi n ion regards as th e merits of each particular case. It

becomes in exorabl e
,

n ot respectin g person s, an d n ot

regardin g con sequen ces. It acts n ot by a common con

dit ion of thought
,
but by th e in fluen ce of an extern a l

force. Further
,
from th e very n ature of th e case, th e

propos ition affirmin g th e custom is a lw ays too broadly
stated. It does n ot comprise th e except ion s an d th e

l imita t ion s which were presen t to th e min ds of th e

customaries, a lthough they did n ot kn ow h ow to formulate

them . It h as
, too ,

n o elasticity— n o pow er o f gradua lly

modifyin g itsel f to meet an y a lteration i n circumstan ces .

Hen ce
,
i n place of custom there sometimes arises a law

which n e ither th e people expected n or th e legislature

in ten ded. Serious chan ges i n men ’s rights an d duties take

place
,
w i thout an y desire on th e part e ither of those who

brin g about th e chan ge or of those w h o a r e a ff ected by it.

Such a result is in evitable ; but those w h o feel th e i n con

v en i en ce an d do n ot un derstan d its cause
,
a lw ays blame th e

l aw an d i ts admin istrators . Th e most con spicuous in stan ce

of such a process is that w hich
,
un der British rule, i s still

go in g on i n In dia . On this subject
,
I n eed on ly refer to

th e very able discussion i n th e first three lectures of Sir

Hen ry Ma in e’s “ Vi llage Commun ities . ” I n that coun try
,

th e great subject of compla in t h as been ou r courts of

j ustice. Even th e very worst of these courts probably
administered purer an d better j ustice than th e n ative min d

ever dreamt of an d th e officers charged with th e duty
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have been
, as a class , con scien tious an d competen t m en .

But even i n th e han ds of skilled judges , th e change

mus t have been complete
,
an d th e tran s ition ,

as such

tran s ition s a lw ays a r e
,
pa in ful an d often exasperat in g.

Th e truth is
,

”

says Sir Hen ry Ma in e, * “ that th e

written an d cu stonra ry law of such a society as th e

English foun d i n In dia
,
i s n o t of a n ature to bear th e

s trict cr i ter i a applied by En glish lawyers . Th e rule is so

vague as to seem capable of a lmost an y in terpretation ; an d

th e con struction w hich
,
i n those days , an Engl ish lawyer

w ould place upon i t
,
woul d a lmost certa in ly be coloured by

a ssocia t ion s col lected from En gl ish practice.

” Thus th e

loose corporate ten ure i n th e H in du village commun i ties
acquired

,
i n th e han ds of English lawyers

,
th e character Of

in div idua l right . But th is righ t brought with it th e pow er

o f disso lving partn ership
,
an d th e l iabil ity of his share i n

th e j o in t property f o r th e ow n er
’

s debts . Hen ce i t is sa id '

l
'

tha t th e part i tion o f inheri tan ces and execut ion f or debt
lev ied on lan d a r e destroyin g th e commun i ties .

”

Yet , this
res u l t w as certa in ly n ot in ten ded . Th e remedy f or th e

difficul ty i s sys tema tic legisla t ion ; an d tha t remedy , f or tu
n ate ly f o r In dia ,

i s n ow i n cour se of skilfu l applica tion .

But w hen w e apprecia te these in fluen ces
,
a l ight begin s to

glimmer upon some perplexin g things tha t occurred i n ou r

ow n h is tory a t a time when n o such remedy w as ava i lable

a s th e In dian code Of Queen Victoria . We m ay remember
the earn es t deman ds o f ou r forefa thers from their No r rrran
kings f o r the “ good law s o f King Edw ard .

” N0 such laws
were ever foun d ; a n d n o n ew legis la tion w as forced upon

th e English . On th e con trary , K ing Wi l l i a rrr gran ted to h i s
n ew subj ec ts the ir respective rights and cu s ton rs ; an d even ,

i t i s sa id
,
aban don cd

,
a t the ir reques t

,
his projec t of es tablish

V i ll . p. 37.

“f I b. , p . 1 13 ; see a lso p . 73.
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i n g un iformity of l aw throughout his kingdom . I can n ot

doubt that Mr. Ha llam’s explan ation * is correct, an d that

th e deman d f or Kin g Edward’s l aw w as merely an expression

of dissatisfaction with th e Norman admin istration . Such

too , but upon a greater sca le an d i n a m ore aggravated

form
,
w as th e history of th e disappearan ce of th e Keltic

society i n th e British Isles . I can n ot ven ture h ere to open
th e troublous pages of Irish an d of Gael ic history. But

I in clin e stron gly to th e bel ief that
,
when th e facts ar e

fa irly stated , th e historian of th e Kelt ic people w i ll be foun d
i n some Officer w h o h ad worked i n th e Pun jab or i n Oudh .

An other illustra t ion of th e in fluen ce of l aw upon custom ,

an d of th e rigidity w hich th e con sequen t rule acquires ,
occurs i n th e history of Equity. This w as a sort of disere

t i on ary pow er i n th e Crow n to supplemen t, i n certa in

circumstan ces, th e l aw ,
an d to preven t th e commiss ion of

substan tial wron g un der th e co lour of strict justice. It

w as thus i n th e n ature of a custom which gradua lly w as

brought un der systema tic admin istration . I n course of

time
,
Equi ty became as in flexible as l aw .

“ It i s shockin g,
but it is th e law ,

”

h as more than on ce been th e exclam at i on
'

f
‘

of great j udges . Th e rul e h ad stiffen ed
,
an d th e result

w as un expected an d un desired ; but still it w as th e law .

Th e defect w as n ot i n th e m en un der whose han ds th e rule

h ad grown , but i n th e n ature of th e materia ls . Parliamen t

a lon e w as competen t to amen d th e l aw ; an d it is somewhat
hard to blame Lord Eldon

,
as Mr. Au st i n }

,

L blames him ,

for n ot assumin g those legi slative fun ction s which Ben tham

a ccuses h im of havin g wickedly usurped .

“ Middle Ages, p. 32 1 , n ote.

'l‘ See D oe v . Pott, " Douglas’ Reports , 722.

i Ju rispru den ce , p. 668.
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legitimate con clusion s, exten d t o a lmost every kin d Of

commodity
,
an d ten d t o an n ih i late a l l separate n ation a l

exi sten ce . Th e same argumen t which is used to prove tha t
i n dividua l property i n lan d is unj ust

,
would a lso

,
if it were

true
,
prove that n o n ation can have an y exclusive right i n

its territory . If th e lan d of En glan d be
,
i n th e sen se i n

which commun ist writers u se th e expression
, th e gift of

God
,
that gift is n ot made t o En glishmen

,
but to man kin d .

If
,
therefore

, an in dividua l En gl ishman can n ot cla im pr o
perty i n it

,
n o n umber of En glishmen

,
whether separately

o r co llectively
, can urge an y such cla im . If lan d be

in capable of appropri ation ,
that in capacity m ust exist n ot

on ly betw een members of th e same commun ities
,
but

between differen t commun ities . Yet
,
whatever m ay be

th e casuistry of th e subject
,
n o such in capacity h as ever

been ,
i n fa ct

,
admitted . I n a l l ages

,
an d even i n th e lowest

an d rudest forms of society
,
th e common property of th e

clan or tribe is rigorously defin ed. Th e boun daries of

Austra l ian tribe lan ds ar e as carefully m arked ou t as th e

boun daries of an y En glish gen tleman
’s estate. A black

f ellow would di e rather than commit a trespass
,
an d h as

m uch less scruple i n killin g a m an than within th e boun

dar i es of an other tribe killin g a kan garoo . Even as

between kin dred commun ities i n In dia
,
th e rights of

property a r e rigorously en forced.

“ Th e grazin g groun d of

each village
,
says Sir George Campbell

,

* “ is common to

a l l ; but th e division between th e grazin g groun ds of

d ifferen t villages is very jea lously ma in ta in ed
,
an d an y

un certa in or un decided boun dary leads to very bloody
a ffrays . ” I n eed on ly refer to th e sacred character w hich

,

i n early times, th e lan dmark a lways ma in ta in ed
, an d th e

guilt which attached to its remova l . Th e spirits of th e

Modern In dia , ” p . 88.
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K in
,
like th e spirits of th e House , w a tched over their

con secrated boun daries . N O stran ger—that is, n o person

w h o did n ot participate i n th e worship of that K i n—could

possess an y part of those lan ds , or derive an y ben efit from

them .

2. Sir H. S . Ma in e, a w riter w hose opin ion s on this T h e orig in
subject ar e based upon a kn ow ledge of facts f ar beyon d

(

11135312;
th e comman d of h i s predecessors , fin ds himself

,
i n deal in g ’“

with th e early his tory of property, con fron ted by th e

question ,

“ Why do m en respect other m en
’s property ? ”

He po in ts ou t that this question co in cides with th e other

question
,

“ Why did m en l ive un der th e system of th e

Family ? ” He thin ks that th e problem is in soluble : a t a l l

even ts , that j urispruden ce h as n o an sw er f or it. I agree

that th e o r igin of property i s con n ected with th e origin of

th e Family, or, as I have ca l led it, th e Household ; an d that,
con sequen tly, th e explan ation of th e on e ought to furn ish

th e explan at ion Of th e other. But I ven ture to th i n k that

S i r Hen ry Ma in e un derrates th e resources of th e scien ce of

which h e i s so d i stin guished a studen t
,
and that historica l

j u r ispruden ce is n ot s i len t i n th e presen ce of this great

problem . If Sir Hen ry Ma in e h ad n ot , i n common wi th

mos t Engl ish j uris ts
,
s l ighted the theory o f an cestra l

worship , which M . D e Coulan ges h ad advocated with such

power an d clearn ess , h e w ould n ot
,
I think

,
have so readily

aban don ed this pa r t o f his in quiry.

I f i t be true that th e question as to th e origin of

property co in cides w i th th e question as to th e origin o f th e

Household ,
th e an swer tha t I must m ake to th e former

ques t ion i s pla in . As th e Household depended upon th e

Hou se Spirit, so th e respect f or an other
’s property w as du e

An cien t L aw , p . 270.
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t o th e respect f or th e spirits that guarded that property. Of

th e in stitution of property, as wel l as of every other archa ic

i n stitution ,
rel igion

,
as it w as then un derstood, w as th e basis .

I do n ot mean that property so depen ded upon House
worship that when th e latter fa i led th e former must fa i l a lso.

I on ly con ten d tha t th e habit or sen timen t of respect f or

property w as gen erated by th e system of th e Household ;
an d that it a cquired un der that system sufficien t strength

t o stan d a lon e when th e origin atin g force w as withdrawn .

I n other words
,
property is a cus tom ; i n civil ized States

that custom h as been adopted an d en forced by l aw ; an d

t h e origin of this custom thus lega l ized is House -worship .

I n proof of th is con ten tion ,
I must cla im al l that I have

i n th e precedin g pages urged respectin g th e origin of th e

Househo ld. If th e tw o question s co in cide, th e an swer to

th e on e in volves th e an sw er to th e other ; an d i n accoun t in g
f or th e Hou sehold, w e have a lso accoun ted for property .

But I must specia l ly refer to that part Of these in quiries i n

w hich th e House Spirit appears as th e guardian of th e

property of his Household . Th e Lares have, in deed, lon g
a ban don ed the ir watch

, y et th e bel ief h as n ot even y et

wholly van ished from th e world. Men still l ive
,
with

w hom th e security of property is ma in ta in ed— n ot by their
ow n stron g han d, or by th e majesty of th e law

,
but by

spiritua l terrors on ly. A recen t travel ler i n Asia * thus
w rites Th e place of our en campm en t (n ear Kohut,
south of Peshawur)w as a ziarat

,
ca lled Tur k um u l

,
roun d

t h e buria l - groun d of which th e whole coun try seemed to

have piled their gra in . I n troublesome times
,
when a m an

i s fa in to quit his n ative village un ti l th e retu rn of order
,

h e prefers trustin g his va luables to th e sacred guardian ship

O f such a place rather than to his weak an d fa i lin g brother.

Wood’s “ Jou rn ey to th e Sou rce o f the Oxu s, p . 86.
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a commun ity of rel igion existed
,
respect f or property w as

a lso foun d : th e correspon din g n egative i s equa lly tru e ;
where n o specia l relation existed

, a l l respect f or property

w as wan tin g. It w as on ly those who worshipped th e same

gods
,
or who had made some specific agreemen t

,
that h ad

an y scruples about each other’s goods . Beyon d these l imits

they ackn ow ledged n o mora l duty of forbearan ce. Pi r acy
f

w as n ot held in an y disesteem by th e early Greeks . It

w as
,
in deed

,
regarded as a recogn ized an d respectable

vocation . Even i n th e time of th e fathers of E sch y l u s

an d of Herodotus , un distin guishin g plun der at sea
,
com

m i tted by Greek ships aga in st ships n ot Greek
,
seems n ot

to have been held discreditable . Herodotus t el l s j‘ h ow
D ion ysius of Phocaea , after th e fa i lure of th e Ion ic revo lt

,

wen t with three sh ips of w ar to Sicily
,

an d there

establ ished himself as a professed pirate ,
“
n ot plun derin g

an y of th e Greeks
,
but th e Carthagin ian s an d Tyrrhen ian s .

Amon g these Tyrrhen ian s similar r u l es j.r preva i led ; an d so ,
too

,
amon g th e Iberian s . But m an y years after th e tim e

of Herodotus
,
when Attic philosophy an d Attic culture

were un iversa lly admired
,
th e old maxim rema in ed i n

full force- that amon g a l l Greeks§ there w as etern a l w ar

with foreign ers . I n th e earl iest treaty between Rom e

an d Carthage
,
it is stipulated that

,
within certa in pr e

scribed limits, th e Roman s sha ll n either plun der n or trade

n or colon ize. I n th e absen ce of an y treaty, th e three

Operation s were equa lly n atura l
,
an d might with equa l

reason be expected . Th e rule of th e m atured Roman l aw
is very remarkable. It is stated, i n th e “ D igest,

”

Hthat

those n ation s with whom n o specific relation of frien d

See Grote, “ Hist . of Greece, vol . i i . , p. 1 22, an d th e au thorities
th ere cited .

'1 v i . , 1 7. i Died . Si c. , v . , 34.

Livy
,
xxxi. , 29. ll xl i x . , 1 5, 5 .
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ship existed w ere n ot in deed en em ies
,
but that if an y

Roman cha ttel should be foun d i n their territory it became
the ir property ; an d a Roman freeman ,

i n th e l ike circum

sta n ces , beca rn e the ir slave . O f course , Roman ci tizen s
h ad an a logou s rights over foreign pers on s an d thin gs
foun d w i thin th e boun daries Of Rome . N or w as this a

mere ca se of vio len ce . T h e Roman l aw distin ctly recog
n ized such a capture as law ful . TO th e Ro rrran citizen so

seized
,
th e prin ciple o f postl im i n i m n applied as fu lly a s

i f h e h ad been made prison er i n a regular w a r . Of th e

German s , Caesar" tells tha t robberies , i f they were com

m i t ted outs ide th e terri tories of the ir ow n commun ity ,

were n ot regarded w i th an y disfavour. It w as
,
in deed ,

supposed tha t such operation s were a man ly an d useful

exercise fo r youn g m en . Nearer home were th e Cateran s
an d th e Vi k i n gsj

‘

w i th their creaghs by lan d an d thei r

s um o r l idas by sea . H ighw ay robbery, says Mr. Ha l lam
h

t

“
w as f rom th e earl iest times a sort of n ation a l crime.

”

Even a t th e presen t day ,
amon g un cultured m en

, th e sam e

feel i ng m ay be traced . A traveller
,§ w hom I have a lready

cited , speaking o f on e o f th e n rany soldiers of fortun e

w hose sw ords have made kingdoms more or less lastin g i n

Cen t ra l As ia
,
observes Murad Beg , th e Usbeg , ma in ta in s

a w el l ordered do rrres t i c governmen t , an d a course o f rapin e

over h i s n e ighbou rs , over th e who le upper wa ters of th e

Oxus
,
from th e fron tier s o f Chin a to th e river tha t run s

through Ba lkh . Pun ishmen t f o r highw ay robbery
,
if th e

highw ay be i n the i r ow n coun try— fo r tha t m akes a

wo nderful di fferen ce— i s dea th .

"

I m ay thus s ta te my con ten tion . The sen t i rrren t of rel igion

D e B ell . v i . , 23.

1‘ See Ro be rtso n ,

“ Ea rly K ings
,

v o l . i . , p . 250.

I Middle Ages , vo l . i i i .
, p. 167.

5 Wood 's “ Jo u rn ey to th e So u rce o f the Ox u s
,
p. 1 40.
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i s a force which
,
even at this day , exists , an d is adequate to

produce th e supposed effect. A similar force w as i n opera
tion i n archa ic society, and did there—at least i n those

cases wi th which w e ar e acqu a in ted—produ ce similar
resu lts . Th e explan ation a lso fu lfil s th e con dition that i t

shou ld accoun t n ot on ly for th e origin Of property, but a lso

f or th e origin of th e Household. Further
,
i n cases where

th e sen timen t of rel igion did n ot exist—that i s
,
between

stran gers
,
who were n ot con n ected by an y commun ity of

worsh ip—th e respect for property w as n ot presen t. Th e

sen timen t of j ustice, when on ce i t h ad been gen erated ,
grew

,
or fa i led to grow, accordin g to th e circumstan ces i n

w h i ch
'

i t w as placed. I n some cases it w as stun ted ; i n

m ore favourable con dition s it atta in ed a fuller developmen t.

There ar e
,
at this day ,

people with whom j ustice is l imited

to those of their ow n coun try
,
or their own commun ity

,
or

their own creed, or their ow n colour. But there ar e those ,
too

,
who hold that right is n ot con fin ed to blood

,
or race, or

creed, or coun try ; an d who look for th e comin g of th e time

when there sha ll , at len gth
,
be

'

rea l ized i n practice tha t
lesson of un iversa l ben evolen ce—so hard to be un derstood

by its first hearers , so hard to be a ccepted by subsequen t

gen eration s
—which w as given i n an swer to th e question

on ce asked by a certa in youn g m an An d who is my

n eighbour

3. I n a form er chapter I en deavour ed to show that i n

early times property assu
‘

med tw o forms—th e on e
,
corporate ;

th e other, in dividua l . Corporate property did n ot in clude a l l

th e property of every member of th e corporation ,
but mean t

on ly th e property, strictly speakin g, Of th e corporation ,

an d th e n a tura l produce of tha t property. There w as thus

a clear distin ction between in herited property an d a cquired

property. It w as to th e form er, an d n ot to th e latter
,
that
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We can thus perceive th e relation betw een th e tw o

systems of th e l aw of property which co - existed at Rome .

Th e elder sy stem , or
‘J u s Ci ci le,

’

w as th e custom of th e

clan s san ction ed by th e State f or th e ben efit of th e people

of Quirin us . Th e youn ger system , or
‘J u s Hon or a r i u m ,

’

w as th e l aw which , by th e j udicia l officers of th e State, w as

gradua lly establ ished to regulate th e acquired rights of

Roman citizen s
,

an d th e rights
,
whether acquired or

in herited
,
of those residen ts at Rome w h o were n ot citizen s .

Th e former w as con ta in ed i n th e Twelve Tables an d i n th e
Statutes , an d i n th e learn in g a ff ectin g them . Th e la tter w as

foun d i n th e Edicts of th e Praetors, an d sometimes of o ther
high Off i cia ls . Th e tw o systems w ere para llel an d distin ct.

As to own ership , as to th e m ode of a cquisition
,
as to remedy,

as to con veyan ce, as to success ion ,
as to con tract

,
each h ad

its ow n provision s . Th e Q u irite h ad th e domin ion or ful l

own ership Of his in herited property ; h e acquired an y

addition a l property by th e act of an y member of his House
hold

,
an d n ot of an y other person ; h e sought redress for

an y injury i n respect of his property by v i n di ca ti o
,

’

a

specia l n ame f or th e
‘L egi s A ct/£0 Sacr am en tt .

’

He

con veyed his in terest by man cipation . On his death
,
th e

property descen ded to his agn ates : his con tracts regardin g
i t were m ade by spon sion . Th e n on - Quirite

,
or th e Quirite

w h o w as dea l in g with n ovel kin ds of property
,
h ad n eed of

a l l those rights , but h e cou ld n ot Obta in them un der th e old

l aw . By degrees a n ew l aw
, un der th e direction of th e

Praetor, formed itself. Th e place of dom in i on w as
,
i n

certa in circumstan ces , taken by possession . Agen cy or

represen tation per l i ber am per son am
—that is

,
by a person

n ot a m ember of th e Household—w as slowly, an d step by
step

,
established .

* Th e possession w as en forced n ot by a

See .Mr . Poste’s “ Gaiu s, p . 432 .
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L eg is A ct ic
,

’ but by an in terdict, or, as w e , I think ,
should

ca l l i t, a prerogative“ w rit. In stead Of m an cipation
,
wi th i ts

bron ze an d ba lan ce
,
s imple del ivery suff iced to pass th e

property. I n cases of in testacy
,
th e cogn ates , n ot th e

agn ates , w ere th e successors . Con tracts w ere held to be

bin din g, even though th e mystic w ord , spon deo ,
’ which n o

l ips save those of a Quiri te might utter, h ad n ot been
spoken . Thus th e tw o bodies of l aw ,

applyin g each to

d ifferen t subjects
,
con tin ued to co - exist so lon g as th e

d i s tin ction betw een their subjects preva i led . But as th e

clan w an ed
,
th e property of th e clan becam e of less an d

less importan ce. N ew in terests grew with th e growth of

advan cin g commun ity
,
an d strangers con stan tly flocked

i n ever - in creas in g n umbers to great an d wea lthy an d

con querin g Rome . Th e simpler m ethods , too , of the edicta l

l aw w ere fou n d to be more con ven ien t than th e rigorous

forma l i ty of th e archa ic customs. An d so
,
from a l l these

causes , wi thou t an y pos itive repea l , th e Ju s Ci v i le died a
n a tura l though l in gering death , an d th e l aw of th e Prze tor s
reign ed i n i ts stead .

4. There i s n o doubt either as to th e existen ce of these Ju s C
i
vile

w a s t 0

tw o systems o f l aw
,
o r a s to the ir relative an tiqui ty.

E
u s tomzrry
aw O f t h e

T he co r r espon den ce
‘

l
'

o f th e tw o ser i es of terms that I Pr Oper ty
O f the

have m en tron ed ,
m ay a lso be n ow accepted . But I must Ho u se

add a f ew w ords i n support o f th e further v iew that I have h o’d‘

ven tu red to propose—n amely
,
tha t th e ‘Ja s Ci v i le ’

w as

th e cus tomary law o f th e o ld corpo rate f or rrr of property.

I n th e firs t place , th e Roman lawyers describe th e s u c

cess io n o f children i n terms tha t imply ow n ership by a

co rpo ra tion
,
an d that co rpora tion th e Household . I n th e

ea se o f ‘Su i her edcs
,

’ that i s
,
l in ea l descenden ts , w e

See Mr . Po s te '

e Gaius , p . 622.
'f See I b. , p . 28 .
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h ave, says th e D igest a sti ll m ore stri kin g i n stan ce

of an un broken con tin u i ty of domin ion
,
for there appears

to be n o vestin g of n ew property by descen t
,
but th e heir

i s deemed to have been previously proprietor
, even during

th e l ifetime of th e father. Hen ce th e n am es, F i lms

fam i l i as and P a ter f am i l i as, implyin g a sim i lar lega l

r elation to th e patrimony, though on e is paren t an d th e

other child. Therefore, th e death of th e paren t occasion s

n o a cquisition of n ew property by descen t
,
but on ly . an

i n creased freedom i n th e admin istration of a lready existin g
property.

”

I n th e n ext place, th e succession of th e agn ates

i s , as I have sa id , that form of succession which is chara c

ter i st i c of th e Household. Th e
‘Sm l her edes,

’

th e Agn ati ,
th e Gen tiles—such w as th e earl iest order of succession ;
su ch w as th e order of th e ‘J u s Ci vi le an d such w as

th e order which th e Pr eetor an d th e statute l aw con tin ua l ly

en deavoured to modify. Th e distin ction m ay a lso
,
I thin k ,

be Observed i n th e mode of con veyan ce. On e of th e

division s of thin gs i n Roman law w as that of Res

Man cipi
’

an d
‘Res 'n ec Man cipi .

’ To th e former class ,
which con sisted of certa in specified objects, a particu l ar form
Of con veyan ce, that by th e bron ze an d th e balan ce

,
w as

appropriated . Th e latter class in cluded a l l other Obj ects,
an d these residua l Objects were tran sferred by simple

del ivery . Th e ‘Res Man cip
’i.

’ were— lan d i n Ita ly ; ru st i c

s ervitudes therein
,
that is

,
rights of w ay an d of water

courses, but n ot of l ights person s , whether slaves or free ;
tam e an ima ls em ployed for draught or carriage, as oxen ,

horses
,
mules

,
or asses . Th e diffi culty i n this matter h as

been to accoun t for th e selection of these particular objects .

Various expl an at i on sj
' have been offered . Some wr iters .

say that these objects were those which were a lon e kn own

D i g . 38, 2, 1 1 . Th e tran slation i s th at Of Mr. Poste, p . 234.

1“ See Mr . Poste’s “ Gaiu s
,

” p . 1 72. Mr. Hu n ter’s Rom an L aw ,

” p . 1 14.
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w h o ar e i n th e House Fa ther’s han d, an d th e cattle or stock

which were n ecessary for workin g th e lan d of th e House
hold. Thus th e man cipation w as th e form of con veyan ce
for th e Household estate . Th e mean in g of th e differen ce

w as n ot that favour ,
as Sir Hen ry Ma in e* suggests , w as

shown to on e class of Objects rather than to an other ; but
that

,
of th e tw o great classes , each came un der a differen t

r ule. Th e fun damen ta l division of thin gs i n th e Roman
lawi

‘

w as in to thin gs that ar e i n ou r patrimon y, an d

thin gs that ar e n ot i n our patrimon y. Th e Household
property, or pa tr i m on i u m ,

passed accordin g to th e custom

of th e commun ity. By th e side of this pa trimony, an other

kin d of property grew up , wh ich w as outs ide th e patri ~

mon y
,
an d so w as n ot subject to th e customs . For th i s

latter kin d o f property— as to its con veyan ce
,
its protection

,

and i ts devo lution— n ew methods w ere n ecessarily in ven ted .

Th e con veyan ce by man cipation an d th e descen t by

agn ation wen t together
,
Ju r e Ci v i l i ,

" j ust as th e con

v ey an ce by del ivery an d th e descen t by cogn ation were
a l ike parts of th e J u s Gen ti u m .

’

5. This remarkable chan ge i n th e Roman lega l system
appears t o be du e to two leadin g even ts. These even ts

were th e exten sion o f th e Ager P u bl i cu s ,
’

or lan d of th e

commun ity
,
an d th e in crease of immigration . With each

n ew con ques t , th e lan d of th e con quered commun ity became
a part of th e territory of th e Roman people . Sometimes

this lan d
,
or part of it

,
w as r e- gran ted to its former ow n ers

on terms more or less favourable. Sometimes it w as held

by Roman citizen s . I n a l l cases
,
however

,
th e domin ion or

own ership w as vested i n th e State. Where th e occupation

w as by citizen s
,
th e ten ure h ad two characteristics. Non e

“ An cien t L aw , p 274.
’l‘ Gaiu s, ” VOL i i . , p . l .
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but a Roman citizen ,
that is

,
a mem ber of th e P opu lu s

R om cm u s , could, i n th e absen ce of an express gran t, have

an y in terest i n lan d belon gin g to th e Roman Sta te. As

aga ins t th e State
,
th e occupan cy of i ts citizen w as merely

permissive. He w as strictly a ten an t - at -will H is holdin g
w as

,
i n th e lan guage of th e Roman law yers , precarious,

”

that is
,
upon his request to th e own er, an d w ith

that ow n er’s lea ve . On th e determin ation of th e lan d

lord’s will
, th e ten an cy came to an en d ; but un ti l

such determin ation
,
th e ten an t h ad— as aga in st a l l

other citizen s an d a f or ti or i as aga in st stran gers

a complete title. But h e w as n ot th e ow n er ; an d

h e could n ot
,
therefore, obta in an y redress from those

customary remedies which h ad been devised to meet in j uries

to ow n ership a lon e . He could n ot declare , i n th e terms Of
th e L eg i s A cti o Sa cr am en ti ,

’ that th e lan d w as his ex ju r e

Qu i r i ti u m .

’

Th e pleasure of th e State i n h i s favour, h ow

ever, con tin ued ; an d there w as n o reason w h y i t should n ot

con tin ue for an in defin ite time. Th e lon ger th e duration

Of th e t en an cy, th e greater w as th e expectation that i t would
n ot be disturbed . Thus a n ew form of property w as

brought in to existen ce ; an d this form w as
,
by reason Of i ts

n ovel ty , outside th e provision s of th e l aw . I t w as on ly

reason able that th e State’s Ofli cer s should len d their assist

an ce to secure th e Sta te’

s ten an ts . Accordin gly, th e Praetor
gran ted an in terdict

,
or

,
a s w e shou ld say ,

an inj un ction
,

forbiddin g th e party to whom it w as addressed to disturb

th e possession of th e occupier. Where th e circumstan ces

required i t
,
th is order a ssumed a positive form

,
an d com

n ran ded th e trespasser to restore th e possession from w hich

th e compla in an t h ad been wrongfully ousted . This form of

occupa tion—so famil iar to Bri t ish Co lon ists
,
an d so stran ge

to th e inhabi tan ts Of lon g - settled coun tries—w as techn ical ly

ca l led ‘

possess i o ;
’

an d th e occupation thus guaran teed by
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i n terdict became, as I have sa id , a form of property pr act i

ca lly equiva len t to ‘dom in ion
,

’

or own ership . This form

of property, if it h ad n ot th e ben efit of th e J u s Ci v i le} w as

free from its restra in ts. It w as th e creature of th e Praetorian

jurisdiction
,
an d th e Praetor w as therefore able to mould i ts

in ciden ts at his discretion . Pa rtly from its more rapid

rate of in crease
,
partly from its superior con ven ien ce, i t

superseded i ts Older riva l . It w as th e on l y kin d of own er

ship that w as possible i n th e Provin ces. I n Ita ly
,
when ,

after th e Socia l War
,
full citizen ship w as gran ted to a l l

Ita l ian s ; an d when ,
as th e resu lt of a series Of lan d acts ,

th e State h ad gradua l ly parted with a l l i ts w ide doma in s ,
domin ion w as

,
i n effect, established as th e ordin ary rule.

But
,
outside Italy

,
domin ion ’

w as en tirely un kn own . Th e

So lu m P r ovi n ci a le w as vested i n th e Roman people, an d
a l l in terests i n it w e re on ly ‘P ossessi on es.

’ These possess ion s ,
when th e distin ct ion betw een Ita ly an d th e Provin ces w as

abolished
,
an d th e expression s Roman citizen an d subject

of Caesar became i n substan ce equiva len t
,
grew in to true

ow n ership
,
but reta in ed th e in ciden ts which h ad marked

the ir origin . Even i n Ita ly th e advan tages of th e Praetorian
rules

,
especia lly i n th e con veyan ce of lan d

,
were appreciated.

When a m an cipation fa i led
,
or h ad n ot been executed after

th e con tract of sa le h ad been completed
,
th e Praetor

,
by

mean s of his Bon or u m possessi o,
’ gave rel ief . He pu t

th e rea l ow n er in to possess ion
,
an d l et usucapion do th e rest.

Gradua l ly th e man cipation fel l in to disuse, an d
,
by th e

legislation of Justin ian w as fin al ly abol ished.

“ Thus
,

as

Mr. Hun ter* Observes
,
i n th e time of th e Twelve Tables ,

there is but on e form of own ership (dom i n i u m ex ju r e

Qu tr tti u m); i n th e time of Justin ian ,
there is but on e form

of own ership (dom i n i u m ) but th e ow n ership of Justin ian

“ Ronran L aw , p 21 6.
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w as appoin ted to preside, an d i t w as his pol icy to exten d to

them proprietary rights . He appears to have effected this

Object by th e usua l fiction ca lled a u ti l i s acti o that is , h e

i n effect permitted proceedin gs to be taken i n th e same w ay
'

a s they would have been taken i f both th e parties were

Roman citizen s ; an d h e disa llow ed th e Objection that on e

o f them w as a foreign er . There were
,
however, cases i n

which this course could n ot be adopted an d it is probable

t hat th e form of in terdict kn own as U tr u bi ,
” which

r elated exclusively to movables, w as in trodu ced for th e

protection of a l ien s .

Whether th e j urisdiction over th e ‘P ossessor es
’

o r th e

jurisdiction over th e ‘P er egr i n i
’

w as th e Older, is a

question on which there is n o distin ct in formation ,
an d

w hich is n ot , I th in k , particularly importan t . Th e tw o

probably reacted upon each other
,
an d th e m ore frequen t

exercise of his fun ction s m ust have ten ded t o stren gthen

th e Praetor’s authority. It is remarkable that, at Athen s ,*

th e Polemarch exercised
,
i n th e case of a l ien s, powers similar

to those of th e Praetor Peregrin us at Rome ; an d y et at Athen s
t here w as n othin g an a logous to th e ‘Ju s Hon or a r tu m .

’ To

s ay that this differen ce i s du e to th e superior lega l gen ius

of th e Roman people
,
is a solution m uch m ore easy than

satisfactory. To arri ve at th e truth
,
th e slower an d more

laborious method must be pursued
,
of tracin g th e diff eren ce

i n th e con dition s of th e tw o coun tries . Tw o of these

d ifferen ces I m ay ,
i n passin g, n otice. On e i s

,
that

Athen s does n ot appear to have held an y exten sive

pu bl i c estates l ike those of Rom e. Th e territory of

Attica itself w as sma l l an d poor ; an d th e Empire of
A then s w as

,
i n i ts origin

,
m erely tax - takin g. Lon g

b efore i t could pass in to th e Roman type, a lthough n ot

Herm an n
’

s Grecian An tiqu ities, p. 275.
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before i ts ten den cy i n that direction w as apparen t
,
tha t

Empire w as checked by extern a l force . Th e other

di ff eren ce w as th e relative shortn ess of th e period of

Athen ian developm en t. From th e Pers ian in vas ion to

th e time of Phil ip of Macedon—from th e battle of Sa lamis

to th e battle of Chaeron ea - less than a cen tury an d a ha l f

in terven e. Th e rise an d th e fa ll of th e Athen ian Empire
were comprised i n ha lf of that peri od . But more than s ix

times th e duration of th e Athen ian Empire elapsed between

th e publ ication of th e Twelve Tables an d th e full con sol ida

tion
,
un der th e Caesars , of th e Roman State ; an d th e

in terva l of a thousan d years separates th e legislation of

Justin ian from th e l egi slation of th e Decem viri . Even wi th
a l l th e help of th e great preceden t of th e Rom an l aw

,

fourteen cen turies have n ot exhausted th e power o f growth

an d of developm en t i n En glan d .



e H A P T E s X I x .

THE RI SE OF CIVI L JUR ISD ICTION .

1 . I have sa id that l aw is a comman d of th e State ; an d

that th e State is on ly on e, an d that a comparatively late,
form of social developmen t. Ou r forefathers l ived together

as i n some cases other m en n ow l ive together—when there
w as n o State, an d con sequen tly n o l aw . That which then

regulated their con duct w as custom . I have shown h ow

custom an d l aw coa lesced , but there ar e some parts of th e

process that deserve specia l a tten tion . L aw w as origin ally

distin ct from custom ,
w as later than custom , an d for

a lon g time w as weaker than custom . Al l these circum
stan ces have impressed their m ark upon th e early history

Of l aw .

Th e State w as distin ct from th e clan
,
had a differen t

organ i zation from it
,
an d pursued differen t objects . It

follows that it h ad diff eren t in terests, an d issued differen t

comman ds . Th e leadin g cause of politica l association w as
,

probably
,
th e n ecessity of defen ce aga in st a common en emy.

It certa in ly h as been un der th e pressure Of extern a l dan gers

that th e prin cipa l comb in ation s within historica l times have
been made. But m en

,
when they co - operated f or extern a l

purposes , n ever in ten ded to aban don their in tern a l a rran ge
men ts . It w as n ot to th e State that

,
i n their da i ly l i fe

,
m en

looked f or th e protection of their property
,
or th e security

of their person s . They ackn owledged
,
in deed

,
a certa in

a llegian ce, an d showed a certa in deferen ce to the State but
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been d irected towards these rites . It w as careful to in quire*

w hether can didates f or i ts offices
,
amon g other qua l ification s ,

h ad fulfilled the ir duties to th e Household an d th e Gen ti le

gods . It la id dow n th e rule
,
P efrpetu a Sacr a, su n to .

” It

did n ot preten d to perform or to regulate these ceremon ies .

It on ly in s isted that those person s whose duty it w as t o

atten d to them should perform that duty . This super i n

ten den ce n atura lly devo lved upon th e head of th e State.

I n course of time
,
specia l officers were created to wa tch over

th e ever - in creasin g rites
,
an d a large body of pon t i fica l

l aw w as gradua lly formed . So
,
t oo

,
when an y n ew worship

w as in troduced
, or w hen an y sorcerer or magician practised

his mysterious arts
,
th e w hole force of th e commun ity w a s

directed to repress th e common en emy, an d th e State did

n ot hesitate to repel a dan ger that seemed to threaten as

wel l itself as a l l its subjects .

2 . It would, of course, have been an easy task t o prove

that th e State w as in terested i n th e quiet an d th e good

order of its citizens . But i n its earl ier days th e State h ad n o

thought of such refin emen ts . It accepted th e facts as they
existed . Even i f it h ad th e des ire

,
it certa in ly h ad n ot th e

power to un dertake th e duties of po l ice or th e gen era l

admin istration of j ustice. Ne ither its resour ces n or i ts

organ ization were adapted f or an y such purpose. Yet n o

State could be in sen sible to th e advan tages of Wha t w e ca ll

good governmen t
,
or to th e evils which , even i n th e most

favourable circum stan ces
,
th e blood - feud an d self - redress

imply. N or
, on th e other han d, ar e m en slow to appreciate

th e ben efits of a j ust an d firm system of l aw . But ar ch a i c

m en kn ew n othin g of th e greatest - happin ess prin ciple an d

if they h ad kn own it
,
they w ould n ot have a ccepted it . As

‘Vach sm u th
,

“ Hist. An t . v ol . i . , p . 385.
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th e ful l - grown State i s scarcely recogn izable i n i ts

rudimen tary form
,
so th e history of th e growth of l aw

discloses an embryon i c con dition en tirely un l ike that to

w hich w e a r e a ccus tomed.

Ou r best startin g po in t is , I thin k, that description of th e

presen t Kirghiz which I have a lready cited . We ar e told

that th e Kirghiz have n o cen tra l governmen t that, i n their

quar rels
,
their E lders have some sor t of authority ; that

i t rests en tirely with th e parties themselves w hether they

will be boun d by th e opin ion of th e Elders , sin ce there i s
n o mean s of en forcin g it ; an d that, somehow,

these op i n i on s

ar e seldom res isted
,
an d that seriou s d i ffi culties rarely ari se.

This description ,
w hich relates to a rude n on - Al y an race of

th e presen t day ,
m ay wel l have been true of ou r archa ic

fathers . Ou t of some such con dition of society as that

which still preva ils i n th e coun tries which were th e

cradle of our race
,
our great system of law orig in a lly

Sprun g. Th e earl iest j uridica l record represen ts* a dispute

between tw o m en on a question of fa ct, an d th e i ssue

comin g on for tria l before th e E lders i n th e presen ce of

th e assembled people. Tw o m en ,
th e poet tel ls

,
were

disputin g respectin g th e blood - mon ey of a m an who h ad

been sla in ; th e on e a lleged that h e h ad pa id it
,
an d th e

other a l together den ied its receipt. I n th e oldest lega l

formula
,
th e ‘L eg i s A ct i o Sacr am en tb o f th e Roman law

,
a l l

th e proceedings !carefully s imulate th e casua l in terferen ce

of some third party i n a dispute on a question of own ership .

Of our ow n early l aw , I will on ly observe that it is full of

con trivan ces f or gettin g th e parties to a ccept
,
as i t were

,
its

j urisdiction . I t seems to have felt tha t
,
i f i t h ad th e

opportun i ty
,
i t could speak as on e having authority ; bu t

th e opportun i ty could on ly be gi ven by th e con sen t of both

“ Iliad , ” xvni . , 497- 507.

“ Gaiu s , i v . , 1 3- 1 7

29
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parties to i ts in terferen ce . If a pri son er refused to plead,
th e court h ad n o authority to try him ; an d a severe course

of treatmen t, which subsequen tly degen erated in to a

horr ible torture, w as used to extor t th e required con sen t.

It w as n ot un ti l a very late period that th e legislature

ven tured to con strue per sisten t si len ce in to a plea of n ot

guilty. It is
,
I thin k

,
gen era lly admitted that j ur isdi ction

w as origin al ly foun ded i n con sen t. I n th e Homeric
preceden t

,
th e Elders , l ike th e Kirghiz old m en

, appear to

have some sort of authority. Every clan , too, an d even

every Household h ad a tribun a l of its ow n . It is n ot

un reason able to suppose that a sim i lar rudimen tary

authority, un defin ed perhaps , an d san ction ed by custom

an d public opin ion rather than by an y lega l force,
existed i n th e society which w e ca l l a State. Somethin g

m ore than a metaphor w as in ten ded when th e kin g w as

called th e Father of his people. But whether as havin g a

sort of right, or w hether as bein g th e most in fluen tia l

person i n th e commun ity, th e arbitra t ion of th e kin g

or other Fi i r st w as often in voked or a ccepted . It

i s at this poin t that th e earliest approach to a san ction is

f oun d. A sum is staked to abide th e decis ion . I n th e

Hom eric preceden t, tw o talen ts of gold l i e i n th e midst
,

“ to give to him Whoso should speak justice most

r ighteously. These words m ay refer either to th e l itigan ts
o r th e judges . To speak justice m ay mean ei ther to plead a

cause or to pron ou n ce a j udgmen t. I observe that Mr.

Grote adopts th e form er an d Sir Hen ry Ma in e th e latter
v i ew, i n each case without remark. For m y part, I

hesitate to a ccept a mean in g which implies such a s in gular

com petitive examin ation i n j udicia l ab i l ity as that which

a ssign s th e tw o ta len ts to th e most popular j udge ; an d th e

See a cu riou s case i n Ma l let’s Northern An tiqu ities, p . 337.
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Rome that ori gin a lly such mon eys were appl ied to rel igious

purposes
,
an d that th e first arb itrators were th e Pon t i fices .

If this trad ition were true, it would poin t to th e ki ng as

th e origin al arbitrator, an d to th e ten den cy of j ustice to

pass to th e officer w h o succeeded to th e rel igious fun ction s

of roya lty. But a differen tiation must have commen ced at

an early period. Certa in ly, th e deposit i n th e L eg i s A cti o

Sacr am en ti
’ wen t to th e treasury ; an d, shortly after th e

t ime of th e Twelve Tables , a modified form (con di cti o)of

that action w as adopted . Th is form w as used i n al l cases

arisin g ou t of obl igation s , an d i n effect ren dered th e deposit

ava ilable for th e pay men t of costs . Except so f ar as I

h ave thus stated, cour t fees an d costs do n ot seem to have

been kn own to th e Roman l aw . I n medieva l l aw , before

th e complete in tegration of th e State , th e admin istration of

j ustice w as regarded as a lucrative in ciden t of property .

Th e Lord’s Court w as n ot un n atura lly made at first self

supportin g, an d then profitable . With th e developmen t of

th e State, court fees, a lthough they were n ot abol ished , n o

lon ger formed part of judicia l remun eration . It is n ote

worthy that i n th e En glish system costs come by statute, an d
n ot by common law . Perhaps th e reason w as that

,
i n th e

Roman l aw ,
costs w ere n ot pa id as such , but were in cluded

i n th e ordin ary form of a ction provided by th e m utua l

stipulation s—that is , i n substan ce, by th e wagers —of th e
parties .

§ 3 . On e of th e most strikin g differen ces between th e

m odern an d th e archa ic con ception of l aw i s foun d i n th e

motives for th e in terferen ce of th e State. To us th e State

appears to perform its n atura l fun ction s i n en forcin g civ i l
rights

,
i n pun ishin g an d repressin g crime, i n securin g to

every m an his ow n
,
an d i n so dea l in g with offen ders that

peaceful m en m ay l ive un disturbed. No such aspect of th e
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fu n ction s of th e State presen ted itsel f to th e archa ic m an .

He did n ot cons ider that th e State w as con cern ed i n dea l in g

with cases of violen ce or of fraud . These were matters

n ot of public but of in dividua l con cern
,
or at most required

th e in terferen ce of th e k i n . But h e coul d un ders tan d that

th e State, if its mediation were in vited, should in terpose i ts

i n fluen ce to protect a person who h ad got in to trouble , or

ra ther to mitigate his pu n ishmen t. A m an who h ad com

m i tted wha t w e should ca l l a crime thereby forf eited his

property
,
or his l iberty, or even his l ife, to th e party whom

h e h ad wron ged . It w as m uch i f th e State coul d effect a
recon cil iation ; an d persuade th e inj ured m an to forego his

resen tmen t
,
an d to a ccept reason able satisfaction . I n th e

case o f blood reven ge
,
f or example

,
it w as th e recogn ized

duty of th e n ext of k i n to kil l th e homicide, or some of

his clan . This ven gean ce might, however, be commuted

for a mon ey paymen t. Th e Il iad makes distin ct
m en tion both of th e duty of - ven gean ce an d of th e

customary a cceptan ce of th e compen sation . But it a lso

show s that th e aven ger of blood w as un der n o compuls ion

to forego h i s feud . Publ ic op in ion w as, doubtless , i n

favour of his a cceptan ce of a proper com promise ; but if h e

r efused
,
his refusa l could on ly be regarded as th e harsh

exercise of an un doubted right. Thus th e position of th e

a rcha i c State w as n ot that of a m odern governmen t

deal in g with its subjects , but that of a frien dl y n ation

in terposin g i ts good offices between two bel l igeren ts.

When on e c itizen h ad inj ured an other, custom a l lowed
,
an d

i n certa in circumstan ces required , th e inj ured person ,
or his

n ext o f k i n ,
to obta in redress by makin g reprisals , or to take

ven gean ce by i n fl icting similar inj uries, u pon th e wron g

d oer o r h i s clan . I n these reprisa ls
,
or this reven ge, h e w as

1x 632 - 636.
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supported n ot on ly by pu blic opin ion but by th e a ctive

ass istan ce of h i s clan sm en . It w as n ot th e busin ess of an y
third party to in terfere i n th e dispute. But by th e in ter
v en t i on of common frien ds amen ds might be offered an d

accepted , an d th e quarrel might be com posed . I n th e

emphatic words of th e ol d En glish maxim
,
a m an must

either buy off th e spear or bear it. ” Th e State by i ts
chief or other officer acted th e part of common frien d . It of

n ecess ity a ccepted th e facts as i t foun d them . It recogn ized

th e existen ce of th e custom of self - redress as o lder an d

stronger than i ts ow n pow er. It h ad to depen d for success

n ot upon force but upon in fluen ce. I n order to in duce th e

injured party to accept mediation ,
th e terms offered to h im

m ust be n early as good as those which h e might rea son ably
expect to obta in by his ow n han d or by th e a ssistan ce of

his frien ds . It w as n ot un ti l th e State w as far advan ced

towards maturity, u n ti l its pol itica l organ s were developed ,
un ti l th e m ean s of at on ce exertin g i n an y given direction

th e who le public force were perfected , an d u n til lon g habits

of deferen ce h ad ren dered obedien ce to its comman ds a lmost

a secon d n a ture
,
that it w as en abled to cla im exclusive

authority both i n settin g up a stan dard of duty, an d i n

determin in g a l l matters of dispute
,
an d giving effect to i ts

decision s .

It w as eviden tly th e pol icy of th e State to check those

bloody quarrels w hich con tin ual ly deprived it of th e services

of i ts m ost active an d warl ike citizen s . Th e method by which
it sought t o a tta in this object w as by makin g th e best terms
it could for th e wron g - deer. Accordin gly, i t

p
pr oceeded to

determin e th e amoun t payable by th e offen der for every
i nj ury to life

,
l imb

,
or reputation . I t i s a con spicuous mark

of th e comparatively early maturity of th e Roman State
,

*

Mom m sen ,
-Hist . o f Rom e

, v ol . i . , p . 1 58.
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Th e passage seems to imply that i f h e could
,
th e King

would gladly have abol i shed th e system of retributory
violen ce. Absur d as such legislation n ow seems

,
i t w as u n

doubtedly a great ga in that m en should be con ten t to submit
their ven gean ce to rule to admit lega l proof

,
however

rude ; to a ccept a compen sation in stead of blood , an d to a l low

th e amoun t of compens ation to be ascerta in ed by l aw ,
an d

n ot l eft to th e heated passion s of th e parties in terested.

I have taken th e w er - geld as th e example, at on ce th e most

importan t an d th e m ost strikin g
,
of this regulative action

o f th e State . But th e w er - geld is on ly a sin gle case of a

gen era l prin ciple. As th e State in terfered by w ay of

arb itration i n a l l cases of disputed rights
,
so i t in terfered

by w ay of regulation i n a l l cases of remedies , or , as they a r e

sometimes ca lled
,
rights aris in g ea: del i cto . Thus i n Roman

l aw
,
when ce

,
as I have sa id

,
th e w er—geld h ad lon g di sap

pear ed, there ar e many examples of self—redress . If a m an

h ad susta in ed from an other an y serious person a l inj ury, h e

w as en titled to deman d an ey e for an ey e , an d a tooth f or a

tooth . I have a lready observedale that th e n earest agn ate

w as th e person to whom th e duty of exactin g this ven gean ce

perta in ed . If a m an owed an other m an mon ey
,
th e

creditor la id han ds on h im
,
an d threw him in to his ow n

prison . If a m an took possession of an other’s property, th e

par ty injured expelled th e trespasser from th e lan d, or took

from him th e goods
,
with or without violen ce , as th e ease

m ight be. I n certa in cases h e seized th e goods of th e

offen der
'

j
‘ by w ay of reprisa l . If a m an w ere foun d steal in g

an other’s goods at n ight, or i f bein g so foun d i n th e day

time h e defen ded h imself with a weapon
,
th e own er might

Supr a ,
p . 1 35.

'l‘ It i s n otew orthy that i n In tern ational l aw reprisa l i s still a recogn ized
m ethod o f redress, an d th at i t i s n ot on ly con sisten t w ith a state of peace,
bu t depen ds on th at state .

“ Repr essal i i s locum n on esse n isi i n pace.

”

See Si r Travers Tw i ss’ L aw of Nation s, ” vol . i i . p. 28.
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kill th e thief. Where a man ’

s goods were stolen
,
if h e

suspected tha t they were i n an other man ’s house
,
h e might

en ter an d search that house i n a certa in specified man n er,
wi thout an y search warran t o r other authority . If h e then

an d there foun d th e s to len goods
,
h e might proceed a s i f

th e thief h ad been taken flagr a n te del i cto . If a m an were

foun d i n adu l tery
, o r i n un lawful in tercourse with an

unmarried w oman i n m ama
,
his l ife w as a t th e disposa l of

th e inj ured husban d or House Father. Gradua lly ,
however,

th e law su cceeded i n establ ishin g
,
at least as an a ltern ative

f or these extreme rights
,
a system of pecun iary com

m uta t ion ; a n d th e m easure of damages w as , as i n th e case

of th e w er - geld
,
th e state of m in d of th e injured par ty

,

when h i s right of self - redr ess a ccrued . Both i n i ts arbi

t r a t i on
,
how ever

,
an d i n i ts legislation

,
th e in terferen ce of

th e State, as I have a lready sa id
,
w as volun tary. N0

person w as en ti tled to ca l l upon th e State or its officers so

t o in terfere. N0 person w as compel led to submit to th e

S tate
’

s decis ion . That decis ion depen ded for i ts effect

u pon th e deferen ce w ith w hich th e decis ion of th e

tribun a l w as regarded . Th e State en deavoured to promote

a recon cil iation , but its pow er w as l imited to m akin g

on behal f of on e party an offer of terms which th e

other party w as a t l iberty to a ccept or to reject. Th e

per son aggrieved h ad h i s election to accept th e com

pen sa t i on ,
o r to pursue th e feud . I f h e chose th e latter

a l tern ative
,
h e did bu t exercise his un doubted right

,
an d h e

w as n o t guilty of an y offen ce aga in st th e State i n decl in ing to

accept i ts serv ices . I n such circumstan ces
,
when a l l attempts

a t a n arran gemen t h ad fa i led
,
i t w as still poss ible f or th e

Sta te , i f i t could do n o more
,
to regulate the con dition s of th e

feud . I t migh t require n o ti ce of th e in ten ded a ttack to be

given . I t might direct tha t hos til ities should be suspen ded

dur in g certa in seas on s . It m ight forbid cer ta in places from
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bein g made th e scen es of strife . It might even appoin t a

time an d place an d w eapon s
,
at an d with w hich , un der th e

superin ten den ce of i ts ow n officers
,
th e parties should fight

ou t the ir quarrel to th e en d. When some s ixty y ears ago

th e Justices of th e Kin g’s Ben ch w ere
,
by a l aw lon g disused

,

required to pres ide offi cia lly u pon an appea l of murder a t a

duel between tw o champion s armed with staves
,
th e publ ic

m ora l ity of th e day w as shocked
,
an d Parl iamen t hasten ed

to repea l a rule which society h ad outgrown . Yet th e

j udicia l combat, an d th e n umerous restriction s as to time

place an d circumstan ce un der w hich a feud might be

pursued
,
were i n their day n otable advan ces i n th e history

of l aw . Thus a wron g don e w as origin a lly resen ted by th e

inj ured party, w ithout l imit an d without restra in t, to th e

full exten t of his pow er an d of his an ger . Th e eff ect of his

resen tmen t exten ded both to th e w ron gdoer himself an d to
his kin dred . At an early period limit in g customs w ere

i n troduced. F irst it w as held that th e pun ishmen t ought

to equal bu t n ot to exceed th e offen ce. Secon d it w as held

that a pecun iary sa tisfact ion might, an d ought to be a ccepted

i n full sa tisfaction f or th e damage . Thus both th e

L ea: ta l i on i s an d th e w er - gel d w ere restrictive an d n ot

vin dictive proceedin gs . When th e Sta te w as establ ished
,
i t

in terposed to miti gate th e quarrels of i ts citizen s , to in duce

them to a ccept compen sation an d to regulate
,
if it could

n ot preven t, their vio len ce. Bu t i t res ted with th e part ies
themselves to a ccept or to refuse this in terferen ce . Even if
they did a ccept it

,
they were en titled a t an y time before

th e con clu sion of th e proceedin gs
,
to withdraw their sub

m i ss ion ,
an d to have recourse to th e fin a l arbitremen t of th e

sword . Gradua lly
,
however

, th e pow er of th e State became

establ ished . Th e blood - feud
,
as I sha ll presen tly show

,
w as

See Dr. D asen t , Bu rn t Nja l , v ol . i , p . 1 40.
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th e State, an d th e slow degrees by which i ts suprem acy

w as establ ished.

Th e origin a l form of civil proceedin gs i n Rome presupposes,
a s I have a lready sa id

,
a dispute

,
a tten ded with , or at least

threaten in g
,
violen ce between tw o parties

,
an d th e u npr e

m editated in terferen ce of th e Praetor. Th e n ext step i s ,
that on e of th e par t ies forces th e other to come before th e
Praetor. Then th e l aw requires that

,
before violen ce is

u sed, a deman d to proceed in to cour t sha l l be made ; an d

that witn esses sha l l be presen t to testif y to th e refusa l of
this deman d . Then th e Praetor trea ts a refusa l to come

i n to court as a wron g
,
f or w hich h e will give a remedy by

a ction . Ul timately
,
an d n ot un ti l th e time of D iocletian

perhaps n ot soon er than th e time of Ju st i n i an—th e State

un dertook to summon ,
by its own authority

,
th e defen dan t,

a n d to compel h is atten dan ce
,
i n obedien ce to its order.

When th e parties appeared before th e Praetor, th e object
o f that officer w as to effect an arbitration . There 1 s a

tradit ion * that i n early days th e kin gs i n person i n terposed

to effect a mutua l un derstan din g
,
an d this tradition w e m ay

probably a ccept. But i n historica l times th e Praetor did

n ot person a lly arbitrate h e regulated th e arbitra t ion . He

heard th e dispute so f ar as t o ascerta in th e fact i n issue h e

d irected that an arbitration should take place an d that th e

parties should agree upon a Ju dex ; h e in structed th e J u dex
so accepted as to th e facts i n dispute, an d th e law applicable
to those facts ; an d h e caused him ,

subject to these i n st r u c
t ion s

,
to hear an d determin e th e case. Thus th e first step

i n th e in terferen ce of th e State after th e appearan ce of th e

parties, w as to compel an arb itration . At what time, or i n
what circumstan ces this step w as origin a lly taken

,
there i s

n o in f orm ation . But
,
a lthough a tria l w as thus i n th e

Cicero, “ D e Repu b lica, ” v . , 2.
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n a ture of a compulsory referen ce, i t w as on ly a referen ce .

Th e Ju dex w as a private citizen selected by th e l itigan ts t o

dea l with that par ticular dispute. H is appo in tmen t w as

sa n ction ed by th e State an d h i s proceedin gs w ithin cert a in

l imits w ere regul ated by th e State . Still , h e w as merely an

arbitra tor selected by th e parties p r o hac v i ce, an d derivin g

h i s authority from their con sen t ; an d n o t an officia l exer

cis ing apart from their con curren ce th e delegated power of

th e State . A marked distin ction w as a lways ma in ta in ed

betw een proceedin gs before a Praetor an d those before a

Judex
,
or

,
as they were techn ical ly termed, proceedin gs i n

ja m an d i n ju d i ci o . Tw o curious con sequen ces of this

differen ce materia l ly affected th e practice of th e l aw . On e

w as tha t
,
while th e Praeto r could on ly si t upon certa in days

which were determ i n ed by th e rel igious usages of th e State,
th e Judex, who w as n ot an officer or represen tative of th e

S ta te
,
might sit upon any day . Th e other w as that th e

exact commen cemen t of a suit—a date which
,
f or practica l

pu rposes
,
i t w as sometimes n ecessary to ascerta in—w a s th e

appo in tmen t of th e Judex , tha t i s , th e begin n ing of th e

arbitra tion . Al l proceedin gs before th e Prze tor w ere merely

prel imin ary. Th e true suit w as th e arbitra tion o f th e

dispute betw een th e parties by th e Judex o f their ow n

cho ice. I t w as n o t un til th e t ime o f D iocletian—three
hun dred yea rs after our er a— tha t th e Sta te

,
a s a con sequen ce,

doubtles s , o f th e great cen tra l izing chan ges effected by that

Emperor
,
un dertook by i ts ow n officers th e determin ation

o f civil causes .

Aga in ,
w hen th e Judex h ad pron oun ced h i s decis ion ,

i t

w as n o t th e o ffi cers o f th e S ta te that en forced i t. Th e

successful pa r ty himsel f" proceeded to act upon i t. Hi s

remedy w as i n a l l ca ses aga in s t
,
n o t th e property ,

but th e

Mr. Hu n ter, Rom an L aw ,

" p. 8 1 1 .
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person of th e debtor. I n later times th e fin din g of th e

Jn dex w as th e groun d for a n ew a ction ,
which appears to

have served th e double purpose of givin g to th e Praetor

a n opportun ity to in quire whether th e Ju dex h ad properly

f o llowed his direction s, an d a lso of n otifyin g, as it were, to th e

State
,
th e arrest of on e of its citizen s . But th e arrest w as

first made by th e pla in tiff , an d n ot by th e S tate an d th e

defen dan t w as deta in ed i n th e custody
,
n ot of an officia l

,

but of th e opposite party an d h e w as fin a lly
,
if j udgmen t

wen t aga in st him ,
t urn ed over, n ot to th e sheriff

,
but to th e

pla in tiff . I n other w ords
,
th e State

,
if th e proceedin gs

a lready taken w ere foun d to be regular
,
decl in ed to

i n terfere betw een th e wron g—deer an d th e inj ured party.

At th e time, apparen tly, of Sulla * this mode of execution

on a j u dgmen t debt w as abol ished, an d impri sonmen t i n a

publ ic prison took th e place of private slavery . By

degrees as person a l rights became disen tan gled from th e

corporate property of th e Household , mean s, which I shal l
presen tly n otice, were adopted

,
of reachin g th e property of

th e debtor as w el l as his person . Fi n a lly i n th e time of th e

Emperor An ton in us Pius, j udgmen t debts were en forced by

th e se izure an d sa le of th e debtor
’s goods by public officers .

Tw o great chan ges were thus completed. Th e property
,

a n d n ot th e person ,
became ava i lable for debt. Th e

paymen t of th e debt w as en forced
,
n ot by th e creditor

,

but by th e State.

So
,
too , i n cases of disputed own ership, th e origin a l

r emedy w as , simply to seize th e property, whether it w as

lan d or chattel
,
an d to drive away th e aggressor. If th e

property could n ot be foun d
,
th e obvious resource w as to

make reprisa ls
,
an d to seize i n its tur n some property of th e

r eiver . Ou t of these seizures, whether recapturin g or

Mr . Hu n ter, “ Rom an L aw ,
p . 875.
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t o a particul ar person ; an d i f h e is inj ured, i t resen ts th e

injury as a con tempt of i tself . This prin ciple w as un kn own

i n Rome. I n th e early days of th e Republic
,
clien tage w as ,

i n effect, an example of it ; an d there a r e examples of th e

publ ic fa ith bein g pledged t o a variety of person s . These
latter tran saction s, how ever

,
relate ma in ly to fore ign ers ;

an d i n domestic a ffa irs , th e ten den cies of urban l ife were
n ot , as I have sa id , favourable to cl ien tage . But after th e

Empire h ad ceased to protect, an d before th e kin gs of th e

Teuton ic settlers h ad con sol idated their power
,
th e practice

of Commen dation became of th e very essen ce of society.

It w as
,
in deed , a mere developmen t of th e Household. Th e

House Fa ther n ot on ly ruled but protected those w h o w ere

i n h is Mu n d . Every in j ury don e to them w as an inj ury

don e to him . At first, those person s w h o w ere i n a man ’s

Mu n d were th e immediate members of his Household—h i s
wife

,
his children

,
his servan ts

,
an d th e stran ger w h o w as

within his gates . When settlemen ts were made amon g an

in ferior population ,
th e rul e of th e Household w as n atural ly

exten ded to th e outdoor depen den ts , or L aets . Then th e

Household exten ded itsel f by th e admission of th e free

born or even n oble reta in ers , w h o shared , by a sor t of

quasi - adoption ,
th e fortun es w hether good or evil of their

chief.

It w as n ot a great step to apply these prin ciples to person s

w h o desired th e protection that a powerful chief could a lon e

a fford. A m an might surr en der h i s lan d to an other, an d

rece ive it aga in ,
i n whole or i n part

,
upon certa in term s

,

an d thus become a better sort of Laet ; or h e might be

admitted by th e ch ief of some clan as a clan sman
,
or at least

to th e rights of favour an d of protection which th e clan smen

enjoyed or h e might form a person a l obl igation with a great
m an ,

w ith reciproca l coven an ts of fidel ity an d protection .

Such tran saction s would, of course, be eviden ced by deeds



THE STATE IVARRAN TS PROTECTION.

executed i n th e usua l man n er . Thus th e h orn ager , a lthough

h e con tin ued to res ide i n his ow n home
,
w ould stan d i n th e

same rela t ion to th e lord as i f h e l ived i n th e lord
’

s house ;
an d th e lord guaran teed h i m protection aga in st a l l th e

world . It fo llowed tha t th e lrom ager ceased to be a free

member o f th e commun ity, an d depen ded upon th e com

m an ds of his lord . I t w as a t th e han ds of his lord—that

is
,

- i n h i s lord
’

s court
,
accordin g to th e usages of th e

m agn ified Househo ld—that h e could cla im
,
or could receive

j ustice . If h e did any wron g, i t w as to h i s lord that h e

a n swered it . If h e susta in ed an y wron g , i t w as to h i s

lord tha t h e compla in ed . Th e lord
,
i n effect

,
represen ted

his m en i n a l l their exter n a l relation s . Thus , every free

m an might gran t t o an other his peace ; but th e va lue of

such a gran t , l ike th e va lue of a promissory n ote a t th e

presen t day ,
varied w ith th e ab il i ty o f th e g ra n tor . It w as

an object o f paramoun t importan ce w i th ou r early kin gs to

en courage commen dation . Al l m en were required to seek

out a lord , an d damages f or breaches of peace were assessed

accordin g to th e ran k of th e person whose peace h ad been

broken . About th e begin n in g of th e ten th cen tury
,

offen ces aga in st th e law were regarded as con tempts o f th e
k i ng

,
an d were pun ished accordi ng ly f

‘e Fin a l ly
,
William

th e Con queror declared that a l l person s w i th in th e rea lm

were w i th in h i s peace ; ‘l‘ an d from th e time
,
as i t seems

,

of Hen ry II .
,
a s imilar proclama tion w as rrrade u pon every

coron a tion . I n th e re ign o f John
,
off en ces commi tted i n

th e i n terr eg n u m j—t lra t i s , th e period betw een th e death

o f th e king an d th e coron a tion of h i s successor—were
unpun ishable i n th e king

’

s court s . I do n o t kn ow th e

precise time a t w hich th e maxim which den ies an in ter

Pro fes so r Stu bbs 's Co n st. Hist. , v o l . i . , p. 1 83.

See Ha llam ’

s M idd le Ages , v o l . i i . , p . 427.

I I ’a lg ra ve
’

s English Com m o nw ea lth, " v o l . i . , p . 285.
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regn um w as establ ished ; but th is doctrin e w as wel l

settled* i n th e t ime of Hen ry VI . Thus
, the peace of

w hich w e sti ll speak m ean s th e Queen
’s peace ; an d tha t

peace n ow in cludes a l l Her Majesty’s subjects . I n th e

presen ce of that great protection ,
a l l o ther gran ts of peace

have become superfluous , an d have lon g been discon tin ued .

Even th e Crow n
’s specia l gran ts ar e read as subject to th e

more gen era l gran t , an d ar e n ot a l low ed to con tradict i t .
An d so, n otw ithstan din g some loca l resistan ce an d com

pla in ts
,
th e roya l courts have cla imed , an d have by degrees

en f orced , the ir exclus ive con trol , n ot on ly i n matters

in volvin g a direct breach of th e peace
,
but i n a l l cases

between an y of Her Majes ty’s su bjeéts .

6. These view s seem bo th to give an d to rece ive i llus
t rat i on from th e history of in tern ation a l law . It h as often

been observed
,
an d it is in deed abun dan tly obvious

,
that th e

greater part of in tern a t ion a l l aw is n ot law ,
i n th e proper

sen se of th e term . It i s n ot a comman d. It does n ot proceed
from an y defin ite pol itica l organ . It h as n o san ction . Subject
to th e exception that I sha l l presen tly n otice

,
it is m erely

th e customs which regulate th e in tercourse of in de

pen den t po l itica l commun it ies . When ration a l be ings
come in to con tact , i f they can preserve

, their in de

pen den ce , they un avoidably, as i t seems
,
adopt certa in

rules of con duct i n their m utua l dea l in gs. It is n ot less

in evitable tha t these rules should , by repeated u se, a cquire

a con stan tly in creasin g in fluen ce. There i s
,
in deed

,
n othin g

to en force their observan ce
,
except th e dan ger of quarrel

an d th e force of gen era l opin ion . N or do an y m ean s other

than an appea l to arms exist of determin in g dispu tes
,
save

some sort of fr ien dly arbitration . As these agen cies en able

See 7

’

Rep. , 10 b, Calvin ’
s case.
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Admira lty with th e so - ca l led law s of w ar by lan d, f ru r

n i sh es

a n otable i llustration of th e in fluen ce of l aw upon custom .

Un der th e han ds of a court th e Custom s of th e Sea ,
on ce as

shiftin g as its san ds , become fixed an d defin ite
,
sometimes

,

too
,
with results n either foreseen n or w elcome.

“ Of th e

tw o codes
,

” says Professor Bern ard,*
“

th e on e made by

gen era ls an d th e other made by judges , th e latter is th e

harshest ; th e latter shows th e least con cern for those

private rights w hich ar e th e offsprin g an d peculiar charge

of th e l aw . Private property which i s sacred on dry lan d

is law ful booty a t sea ; private in dustry an d commerce a r e

th e obj ects aga in st w hich n ava l hostil ities ar e prin cipa l ly

carried on .

”

N o explan ation s of th e commen tators on

in ter n ation a l l aw a r e less satisfactory than those w hich

relate to th e differen ce to w hich th e above passage a lludes .

But th e difli cu l ty van ishes when it i s un derstood that th e

laws of w ar upon lan d ar e mere customs w hich by s imple

disuse become obsolete, an d thus ar e readily chan ged with

th e chan ges i n th e min ds of m en . But th e law s of maritime

warf are ar e true laws, an d, therefore, admit of n o such easy

chan ge. They depen d upon prin ciples which have been
exactly determin ed by a lon g l in e of great j udges

,
an d to

which
,
un ti l they ar e a ltered by competen t authority

, th e

successors of these j udges ar e boun d to con form .

“ Oxford Essays, 1 856, p. 1 20.



C H A P TE R X X .

THE DECADEN CE or THE CLAN .

1 . I n comparin g th e modern form of society w ith it

a rcha ic form
, tw o differen ces , a t th e very outset, presen

themselves . Th e foun dation of th e tw o f o r rrrs is di ss im i l

an d
'their history is distin ct . N either i n origin n or i n

s tructure a re they a l ike. Th e un i t o f modern society

Modern soc iety i s n ot s im l th e

a rcha ic socii ty . It i s n ot by an y process of in tern a l change
tha t th e gen ea logic clan h as become th e Sta te. Th e

primi t ive socia l type w as complete i n i tself . It h ad i ts ow n

n ature , an d i ts ow n evo lution . Bu t th e fi na l result o f that

e vo lution i s n o t th e presen t po l itica l organ ization of “ f este rn

Europe . Th e con s ti tut ion a l governmen t of Queen Victoria
i s n o t , an d probably could n ot be

, th e direct des cen den t of
a gen ea logi c clan . Yet

,
tha t such clan s an d th e ass ociation s

f o rn red upon the model o f them w ere an teceden t forms o f

s oc iety to o u r ow n f o r rrr
,
a n d con sequen tly h ad the i r

in fluen ce i n moulding i t
,
there i s

,
I thin k

,
n o room f or

doubt . Th e ques tio n rema in s , What were th e s teps o f that

tra n s i tion—w ha t w as th e addition a l force o f w hich
,
acting

upo n th e s imple cla n
,
ou r presen t S ta t e i s th e resultan t

w ha t the gra ft upo n th e o ld w i ld s tock tha t h as produced
th e fru i t o f mode r n c iv i l iza tion

J, cc u n d i n th e S ta te Tha t fo rm o f

a ssocia tion w hich, under th e n ame o f th e Sta te ,
I have
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en deavoured to descr i befl i tsel f on e of those forms of society
which w as origin a lly con structed upon . th e model of th e

Househol d type—h as in cluded, h as a ltered, an d i n favourable
con di tion s h as assimilated

,
both th e old clan system

,
an d

a lso , a lthough more slowly, t bs - system of —th e Household .

Ultimately, i n th e ordin ary course of its ow n developmen t
i t h as substituted a pol itica l relation f or th e o l d bon d of

un ion . As th e n ew system in creased i n vigour an d

activ ity, th e o ld system gradua l ly dwin dled, an d a t len gth
fel l in to complete decay . Thus

,
without an y forma l

chan ge
,
th e ol d dead corporate system w as a lmost in sen sibly

replaced by that l iving force w hich recogn izes th e full

freedom of in dividua l action . I have , therefore, to show
that th e State does i n fact produce these chan ges , an d to

describe th e mode i n which these chan ges have occurred .

Th e former con ten tion requires l ittle -

elaborat ion . It i s

paten t
_flrat t h_g i n_<1M du a l _i s fi th e u n i t of—modern s ociety.

So en tirely is this th e case
,
tha t i t requires n o in con s iderable

m en taI effort torea l ize th e ex i sten ce of a d ifferen t state of .

It i m l ies ‘

r ea o w
'

V i du a l s l ivin g too eth er
N

un der a cen tra l gov ernmen t , whatever m ay be its or i gi n

w . Of this governmen t, they r ecocrn ize th e

a . authority an d they obey th e _ com m an ds . The ir common

bon d Of un ion is tha t they a r e fellow - subjects of th e same

sovereign . EW M M M he—fl
l aw

,
an d to the l aw on ly . Within th e l imits of th e l aw ,

h e

m ay act
, or forbear to act , as h e pleases ; m ay ga in an d m ay

spen d m ay accumulate property, an d m ay a l ien ate it f or

such in terest as th e l aw a l lows
,
ei ther durin g his l ife or

upon his death
,
w i thout an y regard to an y kin smen or other

person s , an d m erely a t his ow n will an d plea sure. He h as

to an sw er f or his ow n con duct on ly
,
or for th e con duct of

those person s who ar e un der his direct con trol ; an d h e i s
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d istin ctly
,
at Athen s

,
th e course of even ts m ay be dimly

discern ed
,
by w h ich

,
i n th e earl iest cases of their con fl ict

,

th e rules of immemoria l custom gave w ay to law . Apart
from their sacr a

,
th e prin cipa l secular ties amon g clan smen

were their commun ity i n lan d ; their duties of mutua l

respon sib i l ity
,
assistan ce

,
an d redress ; an d their rights of

m utua l success ion . Th e first of these ties w as n ecessarily

disso lved by th e formation of th e State. Th e clan lan d

merged in to th e publ ic lan d. After th e establishmen t of

th e State
,
there is n o trace of Agar gen ti l i s, except th e

common tomb , as distin ct from th e Age?
"

pu bl i cu s . Further
,

a Syn o i ki sm os, or in tegration of clan s , impl ied th e rights of
i n termarriage

,
of common arable lan d, an d of common

pasturage. A s to th e secon d of these ties , that of person a l

sol idarity
,
i f I m ay so ca l l it, th e matter is less clear. I have

sa id that at Rome
,
from th e earl iest kn ow n time

,
th e State

superseded a l l other form s of protection . It is to the
“

fides Qu i r i tfiwm ,
an d n ot of an y other association

,
that

th e inj ured citizen appea ls f or help . It i s th e State an d n ot

th e k i n that pun ishes th e homicide. Traces
,
in deed

,
of th e

customary duty lon g lin gered. At Athen s
,
th e l aw required

th e n ext of k i n to a murdered m an to prosecute th e

m urderer. At Rom e, th e n ext of k i n h ad th e duty of

in fl ictin g th e reta l iation i n cases short of death . H is
clan smen

,
too

,
assisted

,
w ith their sympa thy an d mora l

support
,
an offen der whose guilt they were un able to den y .

Publ ic sen timen t received a violen t shock when , on th e tria l

of M . Man l ius Capi tol i n u s ,
ale his brothers did n ot appear with

him i n m ourni n g i n the
"

usua l w ay . This even t
,
perhaps ,

m arks at Rome th e supremacy of th e pol i tica l con n ection .

I ts very success ren ders it difficu lt to trace th e m an n er

i n which th e State obta in ed its victory. There is n o

Livy
,
v i . , 20.
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di s tin ct ev iden ce upon th e subject , an d w e must be con ten t

wi th such hin ts as words and an a logies suggest.

Th e Latin w ord f or murder is pa r i c id tum .

’ This w ord ,
th e o ldes t form of wh ich is w ri tten as I have spel led i t, i s
u sua lly supposed to mean th e kill in g o f a fa ther. Ne ither i ts
fo rm n or i ts mean i n g supports th is explan ation . Th e deriva

t i v es of pa ter take th e form of pa i r , n ot of pa r . Th e word

w as n ever l imited to th e m m ‘der o f a fa ther. Tow ards th e
en d of th e Republ ic , th e o ff en ce o f par i cide i s defin ed by law "6

as th e kill i n g of certa in specified n ear rela tives , in cludin g
cous in s . Although th e statute i n question goes on to

in clude relatives by affin ity an d others
,
i t suggests th e

traces o f th e o ld Familia ,
o r Macg. Aga in ,

on e of th e

oldes t mean in gs of pa r i ci d i u m
’ is th e m urder of a

ci tizen . Th e etymologica l mean in g of th e w ord i s th e

killin g of a ‘

pa r ,
’

o r equa l . But ‘

pa r cs,
’ l ike th e Greek

an d th e
‘peer ’ o f Feuda l L aw ,

seems to have

m ean t members of th e same Household or other associa t ion .

At th e Pers ian Court th e words (41 070 : an d a vy y evag were

syn onymous ly u sed to express a complim en t s imilar to

tha t con veyed by Her Majesty w hen sh e addr esses an earl

as h er right wel l beloved cousin an d coun sellor. Th e

defin i tion o f
‘peers

,

’

i n ou r o l d l aw books
,
i s person s who

hold by th e same ten ure. Sin ce th e dea th o f a k i n sm an an d

th e death o f a ci tizen a r e thus expressed by th e same term ,
i t

i s n ot rash to conjecture that
,
i n a n ew rela tion , th e same word

w as used to express th e same fact ; an d tha t a l l ci t i zen s were
regarded as kin smen . Tha t i s

,
th e n a ture of th e origin a l

po l i tica l un ion w a s to es tabl i sh betw een a l l i ts members—a t

leas t, to a ce r ta in exten t—th e same rela tion s a s those which ,
by cus tom ,

subs is ted betw een members o f th e same House

Lo x Pom pe ia dc l ’a r i c idu s , 52. I)ig . ,
xlviii . , 9, l .

f o ude
‘
n u r rjp m

'

u du m u
' di n /{w e 6055 n n u i dt c

o va: fa r m; Eu r ueémt) m i i r d cpoc
—I l es i o d, Opp. D i . ,
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hold or gen s . Th is view i s , I think ,
con firmed by th e earl iest

description of pa r i ci di u m .

’

Th e terms of th e ol d l aw *

upon th e subject, a ttributed to Kin g Numa Pompil ius , have
been preserved. If a person w i lfully murder a free m an

,

h e sha l l be deemed a pa r i ei de.

” These w ords imply tha t

par i ci de w as a lready a kn own offen ce an d that this offen ce

w as exten ded to th e killin g of an y free m an—tha t is
,
of

an y Roman citizen . Thus th e State regarded a l l its citizen s
as members of a common clan ; an d,

as a clan
'

in th e l ike

case would have don e
,
pun ished

,
i n its ow n tribun a l an d

by a direct person a l in flict ion ,
th e slaughter of on e of i ts

mem bers by an other member. From this action of th e

State severa l con sequen ces n atura lly fol lowed . F irst
,

there w as n o blood - feud . Th e State w as th e aven ger of

blood ; an d its comman d , l ike that of th e P a ter f am i l i a s
i n his domestic tribun a l w as a sufficien t authority for
th e execution of an offen ding member. Secon d, there w as

,

f or th e same reason ,
n o commu tation or w er - geld . Such

an arran gemen t w as a substitute for th e feud ; an d i f there
were n o feud

,
there could be n o commutation . Third

,
th e

State aven ged its citizen ,
whether h e w as, or whether h e

w as n ot , subject to th e
‘Ju s P r i va tu m

,

’ that is to say ,

whether h e w as swi , ju r i s or a son i n m a n u . But this rule

does n ot apply to th e lawful exercise of th e ackn ow

ledged pow er of th e P a ter f am i l i a s . Lastly, as th e State
dealt with its cit izen s in dividua lly

,
an d n ot i n Househo lds

or i n clan s, even w hile it recogn ized su ch a ssociation s .
its pun ishmen t fell upon th e offen der a lon e

,
an d n ot upon

an y person con n ected with him .

I n En glan dd
‘

th e jo in t liabil ity of th e k i n con tin u ed, a t

a l l even ts, up to th e Con quest . Th e old rule is stated very

Si qu is hom in em liberu m do lo scien s m orti du it, par i ci da esto .

Festus .

'i‘ See K em bl e
’

s
“ Saxon s i n En glan d

,
v ol . i . , pp . 261 - 277.
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tolerated to a later period * i n our lega l history than

perhaps is usua lly supposed ; but th e recogn ition of men ’s

s ingle respon s ib i l ity must
,
I th in k

,
have been eff ected with

t h e full establ ishmen t of th e roya l power. It a lso deserves
n otice

,
that

,
when th e roya l authority w as weak

,
it spon

tan eou sly reverted to th e practice of collective respon s i

b i l i ty . Thus, after th e en ergetic a ttempt of Kin g Edmun d
that I have men tion ed

,
Z‘Eth el r edj

‘ th e i l l - advised, sought

t o secu re th e peace w hich h e could n ot m a in ta in
,
by

en actin g “ tha t if a breach of peace be comm itted within a

town
,
l et th e in habitan ts of th e town go i n person an d take

th e murderers
,
a l ive or dead

,
or their n earest of k i n

,
head

f or head. So late as th e year 1 581 ; th e Scottish legisla

t ure
,
i n dea l in g with certa in troublesome H ighlan ders

,
m ade

a whole clan an swerable for th e m isdeeds of its in dividu a l

m embers ; an d i n an other statute, shortly afterwards
, th e

chief of each tribe w as m ade respon sible f or al l th e offen ces

o f th e su rn ame. It m ay ,
therefore

,
be affirmed that th e

State un ion ten ds to supersede th e Gen ti le un ion ,
both as

r egards common property an d as regards guaran teed pro

t ect i on . I have
,
therefore, on ly to con s ider th e right of

mutua l succession
, or , rather, of ultimate reversion .

I have a lready n oticed th e old Roman rule of succes
s ion . I n case of in testacy, th e succession wen t first to

t h e l in ea l descen den ts fa i l in g them
,
to th e n ext agn ate

f a i l in g him
,
t o th e Gen tiles . This rule excluded n ot

o n ly a l l relatives through th e fema le l in e, but even a l l

It w as said by Low ther that i f Hu gh and Hen ry be both on e side i n
t im e o f w ar , an d du ring that period Hen ry en feo ff Hu gh of h i s lan d

, th e

feo ffm en t i s good ; for th e reason that, a lthou gh i t be a tim e of w ar as

betw een th e opposite parties , y et , n evertheless , to those w h o ar e on on e

s ide i t i s su fficien tly tim e of peace—which i s fa lse . Yea r Book , 20 an d 21 ,
Ed . I . ,

p. 1 56.

’l‘ See Kem ble, u bi supr a , p . 264 .

i See “ Fraser’s Magazin e, April, 1 878, p. 480.
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those ‘Swi her edes,
’ such as an eman cipated son ,

who h ad

passed beyon d th e l imits of th e Household . It is n ote

worthy that th e earl iest cons truction of th e words of th e

Tw elve Tables w as highly favourable to th e gen s
,
at the

expen se n ot on ly of these outside relatives , but of th e
agn ates . Th e words ‘P r ox im a s Agn a tws

’

w ere con strued

strictly, an d were held to describe a person
,
n ot a class .

If
,
therefore, th e ‘P r ox im a s Ayn a ta s

’ decl in ed to accept

th e succession ,
o r died before h e h ad in timated h i s accept

an ce of it, th e agn ate n ext to him did n ot take his place
,

but th e right of th e Gen tiles became at on ce vested . It i s

a lso remarkable that th e Praetor, when h e admitted th e

cogn ates an d th e eman cipated children
,
n ever gave th e

agn ates an y rel ief from th e eff ects of this harsh in terpretation .

But at some period, of w hich th e date is n ot kn own , th e

Prze to r by his edict establ ished a n ew system of suc

cess ion . He could n ot
,
in deed , make an heir

,

*
n or could

h e directly unmake an heir. But by an in gen ious fiction

h e in troduced various n ew classes of heirs i n such a m an n er

as pract ica lly to ren der in operative th e Gen tile rights .

Hi s method w as to give to th e person s h e favoured th e

goods of th e deceased ; an d to ma in ta in them i n such

possess ion for a year
,
or i n th e case of lan d for tw o years

,

a t th e en d of which time th e Rom an customary law

Operated to give th e possessor th e full lega l own ership .

Th e parties who were th e objects of th e Praetorian favour

were
,
fi rs t

,
th e

‘S i t i her edes who h ad quitted th e House
hold , an d n ext th e cogn ates gen era l ly. Thus

, a lthough th e

old cus toma ry law w as un a ltered , th e rights of th e Gen ti les

rarely i n fact accrued , an d i n cou rs e of time died ou t from

disuse . Such a change w as , by i ts n ature
,
gradua l an d i ts

da te , therefo re , ca n n ot be precisely fixed . An attempt
,
h ow

“ Gaiu s, i i i . , 32.
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ever, m ay be made to approximate to it. Ga ius * speaks of

th e
‘J u s Gen ti l fi ci u m as havin g become

,
i n h is day a

m atter of mere an tiquarian in terest. On th e other han d
,
i n

t h e secon d Pun ic w arj
' their clan smen desired , i n accord

a n ce w ith their Gen tile duty
,
to ran som th e prison ers w h o

h ad been taken by Han n iba l
,
an d th e Sen ate forbade them

t o do so . Th is case i s remarkable
,
both because it proves th e

con tin uan ce of th e clan duty to so late a period
,
an d because

i t shows that th e State did n ot hes itate
,
even on so ten der 3;

po in t, to con tro l th e action of th e clan . From a case men tion ed

by Ci cer o ,i it appears that i n h i s time th e en tire subj ect of
Gen tile rights w as discussed i n th e courts . Un fortun ately

,

h e gives u s n o in format ion upon th e matter, except that th e
case arose upon a disputed success ion t o th e son o f a

freedman . Th e ton e of th e w ho le passage seems to in dicate

that th e question w as on e of o ld l aw
,
an d w as n ot of

f requen t occurren ce i n ordin ary practice . If
,
as N iebuhr §

thin ks
,
th e j udgmen t were given aga in st th e Gen tile cla im ,

th e decision would doubtless have accelera ted th e ten den cy
w hich w e a r e con s iderin g . To m e it seems that th e legisla
tion of Augustus marks th e fin a l catastrophe of th e gen s .

By th e L ew J u l i a.

’

Il— that is , th e great sta tute or
collection of acts kn own as th e L ea: P api a et P oppcea

vacan t in heritan ces w en t to th e people i n other words , th e

State w as established as th e ultimate reversion er
,
i n place

of th e clan . Thus
,
a lthough t h e law of th e Twelve Tables

w as n ot i n terms repea led , th e rights of th e Gen tiles fin a lly

d isappeared. They h ad n o cla im so lon g as there were an y

cogn ates ; an d un der th e n ew l aw ,
when th e cogn ates fa i led,

th e State in terposed. I n n ame
, th e J u s Gen tt l i efl u m

’

i i i . , 1 7.

'I' See Niebuhr’s “ Hist. of Rom e
,

v ol . i . , p. 31 7.
:t

“ D e Oratore, ” i . , 39.

Hist. of Rom e,
”
v ol . i . , p . 32 1 .

II
“ U lp. Reg ,

” xxviii . , 7. Gaiu s, 1 50.
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presen ts itself on th e threshold of Roman l aw . It w as
,

u n doubtedly, as Mr. Poste observes ,
ale “

th e pol icy of th e

Prae tors,
”

to en courage th e cogn ates at th e expen se of th e

agn ates . But why should th e Pres ters have adopted this

pol icy
,
an d w hy should they so persisten tly have pursued

it ? Th e Praetor chan ged from year t o year
,
an d th e

n ew Praetor w as n ot boun d by th e edict of his predecessor.

Yet
,
for gen eration after gen eration

,
th e edicts con tin ued to

evade th e customary l aw
,
an d to secure th e succession

of th e cogn ates . Some w riters tell us of n atura l love

an d a ffection but, i n th e first place
,
these feel in gs permitted

th e establ ishmen t of th e system which they a r e assumed to

have overthrow n
,
an d so can n ot have been in con s isten t w ith

it ; an d, i n th e secon d place
,
it w as upon th e remoter an d

n ot upon th e more immediate rela tives that th e Praetor’s

chan ge prin cipa lly opera ted . Nor can th e chan ge be

attributed to th e exten sion of Sto ic prin ciples
,
f or it h ad

commen ced before th e Roman s h ad even heard of th e

philosophy of th e Porch ; an d that philosophy, a lthough i t

furn ished a theory f or an existin g practice
,
could n ot

,
an d

did n ot , origin ate th e practice. Nor w i l l Mr . Poste’sj
‘

suggestion suffice, tha t th e possessi o bon or u m
’ spran g from

that w ron gful possessi o (pr o possessor e)which , as Ga i u s i
tells

,
w as origin a lly given to secure th e un in terrupted

performan ce of th e Household sacr a . This theory
,
at most

,

serves to expla in th emethod which th e Praetor adopted
, bu t

does n ot accoun t for his motive i n habitua l ly con vertin g th e

possess ion of certa in person s excluded by customary l aw
in to actua l own ership . N or w i l l an y of these explan ation s .

a ccoun t f or th e Praetor
’

s in differen ce to th e mora l cla ims of

th e secon d agn ate . But when i t i s remembered tha t th e
Praetor w as th e officer of th e State, an d w as boun d to

s “ Gaiu s
,
p . 3 14 1 “ Ga i u s, p . 1 91 . I i i n 1 5~
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promote i ts in terest, an d that th e agn atic brotherhood w as

a riva l very n ear th e thron e, an in tel ligible prin ciple for his

con duct can be discern ed . It is, in deed , probable that th e
r ule of cogn ate succession ,

l ike a l l th e
‘J a s P f

r cetor i am ,

’

h ad i ts origin outside th e Household ; but there w as

n atura lly a large class to whom its exten sion w as accept

able, an d a soun d public pol icy poin ted i n th e sam e

direction .

3 . Th e Household w as much m ore compa tible with
pol i tica l authori ty than th e clan . It

,
con sequen tly

,
lon g

survived th e ful l ascen den cy of th e State ; an d it left, at

least i n Roman law
,
deep traces of its in fluen ce . Th e

prin ciple of un iversa l succession , th e prin ciple that n o

acquisition could be made by mean s of a stran ger, th e

con sequen t retarda tion of th e n atura l grow th of agen cy
,

an d th e who le doctrin e of th e P a tr i a P otestas , a r e a l l du e to

th e o r igin a l con ception of th e Househo ld as a corporation .

Yet this corporate Household w as in con sisten t with full

so cia l an d pol i tica l developmen t, an d slowly an d gradua l ly

broke asun der. I ts disin tegration w as caused
,
n ot by any

s ingle in fluen ce , but by th e con curren t effect of various

causes . Th e process m ay be described i n gen era l terms as

an a l tera tion i n th e pos it ion of th e Pa ter f am i l i as . I n on e

direction h i s powers were greatly
.

exten ded ; i n an other

d irection they w ere greatly abridged . On th e on e s ide th e

S ta te gradua lly discharged th e trusts upon which th e Pa ter

f am i l i a s held h i s property , an d , con sequen tly , th e restriction s

upon h i s enj oymen t o f i t. On th e other s ide i t strictly

limited th e exercise o f h i s authori ty over th e pers on s o f
,

his

Household . Thus , th e his to ry o f in dividua l property and

th e his to ry of pers on a l l iberty co in cide . Bo th of them
resul ted from th e d is in tegra tion o f th e Household . The

House - master s tood forth secure i n h i s property
, bu t shorn
31

Tran sition
from Cor
pora te toIndividu a l
Ow ner
sh ip.
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of his power. Th e depen den t em erged from th e ru i n s
,

pen n i less
,
but free.

“ Th e partition of i nh er i tan ces,
ate

an d execution for debt

levied on lan d, ar e destroyin g th e commun ities—this is th e

formula heard , n ow - a - days , everywhere i n In dia . Th e l ike

forces w ere i n more or less active operation i n Rome at th e

time of th e Tw elve Tables . Those Tables recogn ized th e

partition of in heritan ces, th e sale of th e property of th e

Househo ld
,
an d th e power of testation . As to th e partition

of in heritan ces
,
w e have a lready seen that th e prin ciple w as

r ecogn ized by custom ,
an d w as in deed essen tia l

,
at least

within certa in l imi ts
,
to th e growth of archa ic society. But

i t w as a serious matter to establ ish a n ew Househo ld
,
w i th

i ts peculiar sa cr a ,
f or th e con tin ued ma in ten an ce of w hich

provis ion must have been made. Th e process of separation

w as probably, therefore , slow an d difficul t
, an d required

t h e con sen t of a l l parties con cern ed . Th e in terferen ce of

th e State gave precis ion to th e vague cus tomary duties.

T h e rul e w as established, that n o person could be reta in ed

i n a partn ership aga i n st his wil l . A process
,
which w as at

least com paratively prom pt, w as devised for ascerta in in g

t h e amoun t of each partn er
’s share, an d of win din g u p th e

a ffa irs of th e partn ership . So , too, action s were given for

th e partition of in dividua l property
,
an d f or th e settlemen t

of boun daries . L ittle i s kn own of these proceedin gs ; but

they belon g to th e older period of th e history of Roman
l aw ,

an d it is n ot un reason able to suppose that their
ten den cy w as similar to that which w e kn ow that s imilar

m easures produce i n other coun tries at th e presen t time.

Th e sa le of th e Household estate w as a grave matter.

O rigin a l ly, as I have sa id , it w as probably prohib ited
,
or

perhaps I should rather say un heard of. It w as then

Si r H. S . Main e’s “ Village Comm u n ities
,
p . 1 1 3.
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Roman l aw ,
it w as either a method of appoin tin g a ‘Her es

or un iversa l successor ; or it w as a method of providin g f or

th e paymen t of legacies or charges on th e property. How

th e on e object w as related to th e other, or by what steps

th e m odern will w as developed, I m ust, sin ce I am n ot

writin g th e history of l aw ,
resist th e temptation to discuss .

That which is materia l for my presen t purpose is
,
that th e

w i l l is distin ctly th e creature of th e State . Th e true w i l l

is foun d on ly at Rome, or, i f an yw here else
,
a t Athen s that

is
,
it is fou n d i n those coun tries , an d at that period of thei r

history where an d when th e Sta te w as developed ; an d it i s
n ot foun d i n an y Aryan commun ity while it rema in ed i n
th e clan system . But Solon

’

s will w as a clear in n ovation

by legislative authority upon clan custom . As to th e

Roman wi l l , it is en ough to cite th e w ords of th e D igest ”

Testam en ti f a cti o n on pr i va ti sedpu bl i ci ju r i s est.
” There

is
,
however

,
an other aspect of this power. I n matters of

succession ,
w e ar e so accustomed to look to th e pow ers of

th e deceden t, or to th e ga in of th e successor
,
that w e forget

that that successor h as n ot on ly rights, but duties . It must
be remembered that, by th e custom , a Fi lms f am i l i a s, or

other person i n m an a j could n ot , if h e were required to act ,
r efuse to be his father

’s heir, an d that it might be very

disadvan tageous to him to be so . Th e heir w as th e un iversa l

successor—that is, h e succeeded to al l th e l iabil ities , as wel l
as to al l th e rights of his an cestor . If, therefore, th e estate

were i n solven t, h e succeeded to what th e Roman lawyers
emphatica lly ca lled dam n osa her edi ta s.

” H is l iabilities
were n ot con fin ed to th e assets that h e received

,
but h e w as

boun d to pay a l l th e debts ;
r of th e deceased, even if there

were n o assets at a l l . Th e reason w as
,
that th e Fam i l i a ,

or

property of th e Household, belon ged to a corporation ; that

xxviii . , 1 , 3 .

’I‘ “ Gaiu s, 1 57.

O 0 0 .

1 D i g , xxxv rrr. , l 3.
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th e corporation w as bou n d by th e acts of i ts Pa ter
,
or

man ager for th e tim e being ; that th e successor w as a

m ember of th e corporation , either in di cated for that office

by custom
,
with or without the san ction of law

,
or appoin ted ,

by virtue of a pow er con ferred on him by l aw to make such

n omin ation , by th e late P a ter that
,
as such member of th e

corporation
,
a l l his acquisition s while h e w as i n m am a

form ed part of th e common fun d ; an d that h e took th e

property as h e foun d it
,
subj ect to a l l the proceedin gs of his

predecessor. Such w as th e rule of i m m enror i a l custom an d

this custom w as accepted an d en f orced by law . But Ga ius *

s tates that th e Praetor permits them th e he r edes n eces

s a r i i)to absta in from th e succes sion ,
so that th e goods of

th e paren t m ay rather be sold. There i s n o in form ation as

to th e time when th e Praetor first in troduced this ben efi
e i u /m, a bst i n em l i

,

”

as i t w as ca l led . Whatever m ay have

been its date, i t m arks an other distin ct step i n th e dis im
t egr at i on , by th e operation of law , of th e archa i c Household.

There i s a peculiarity i n a rcha i c procedu re which h as

been o ften n oticed . Th e remedy aga in st a debtor -

t w as

a lw ays person a l . A creditor could seize his defaultin g
debtor, imprison him ,

an d treat h im as a slave ; but h e

coul d n ot en ter h is house or sell a foot of his lan d. Th e

reason o f this apparen t an onra ly i s suffi cien tly clear. Th e

lan d belon ged to th e Ho u sehold
,
n ot to th e in dividua l

debtor ; an d a sa le of th e ho ly hea rth an d its belon gings
could n o t take place w i thout grave inj ury to th e sacra .

The Sta te, in deed , might, for i ts ow n debts
,
an d then for

th e u rost part by w ay of pun ishmen t
,
sell ou t a citizen bu t

in a tran saction between party an d party
,
n ei ther cu stonr

n or law san ction ed so extrem e a cours e. At f irst th e

i i . , 158.

1
‘ See Mr. Hu n te r's “ Ro m an L aw

,

"

73, an d th e au thorities there
co ll ected .
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Praetor ven tured to i n terpose h i s authority when , by th e

con duct of th e debtor, th e ordin ary remedy aga in st h im

w as n ot ava i lable. If
,
without appo in tin g an y person

to act on his beha lf, th e debtor left th e j urisdiction , or i f

h e hid
,
th e Praetor h ad recourse to h i s favourite mode of

Operation through th e Possession . He gave th e creditor

possession of th e defen dan t’s goods, subject to such con

di t i on s as th e j ustice of th e case required an d i n du e time

possession ripen ed in to own ership . It is n oteworthy that,
a lthough h e thus assisted th e creditor, th e Praetor n ever

ven tured to in terfere on beha lf of th e debtor. Th e first

attempt to in troduce th e modern pri n ciple of in so lven cy

n ot merely to substitute a r emedy aga in st th e goods f or a

remedy aga in st th e person
,
but to close th e whole t r an sac

tion by applyin g
,

so f ar as they would go , th e existin g
assets to l iquidate th e existin g debts—w as du e to th e great

Julius . It is probable that Augustus carried in to eff ect th e

u n fin ished pol icy of th e D ictator. Ultimately, un der

An ton in us Pius
,
j udgmen t debts were en forced directly by

th e seizure an d sa le of th e debtor
’s goods by pu b l ic

officia ls .

4. Th e in fluen ce of th e State u pon th e authority of th e

House Father over th e members of his Household n eeds .

n ot deta in us lon g. No State is l ikely to permit to an y
person th e un con trolled power of l ife an d dea th over
i ts subjects . Thus , i n In dia , as I have sa id , th e British

Governmen t n ever even l isten ed to th e cla ims of th e n atives

to exercise their patern a l power. I n early times
,
th e as

sertion of th e suprem acy of th e State, even within th e

sacred precin ct
, w as n ecessarily gradual an d slow . It w as ~

i n Rome that th e patern a l power lon gest survived ; an d i t

w as i n Rome that th e authority of th e State w as most

vigorous an d complete . It will therefore sufli ce i f I briefly
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provided, that
“ if th e father sell his son three times , th e

son sha l l be free from th e father. ” From a passage i n

Ga ius
,

* it h as been in ferred that th e cen sus, which took
place every fiv e years , freed a l l person s thus sold, except

those w h o were sur ren dered i n satisfaction of damage don e

by them ,
an d those who f or purposes of eman cipation w ere

th e subjects of a fictitious sale. I n this view,1
' th e effect

of th e en actmen t woul d be to l imit th e father
’

s power of

sale to a maximum term of fifteen years . There is, h ow

ever, n o defin ite in form ation on th e subject. We on ly

kn ow that, except i n th e case of in fan ts immediately a fter

b irth
,
th e power of sel l in g, givin g or pledgin g children w as

taken aw ay by D iocletian an d h i s successors ; an d that th e

pow er of surren der i n l ieu of paymen t of damages h ad

become obsolete before th e time of Justin ian ,
an d w as by

him forma lly abo l ished . As to th e power of life an d death
,

Alexan der Severu s provided that th e m agistrate should

hear th e father’s compla in t, an d i f th e son were foun d

guilty
,
should execute upon h im th e sen ten ce which th e

father deman ded. Con stan tin e in cluded within th e mean

i n g of th e l aw relatin g to par i ci de, th e kill in g by a fa ther

of h is son ; a case which , i n th e first Statute of Par i ci de
,i

three hun dred an d seven ty years before
,
h ad been carefully

omitted . About ha lf a cen tury after th e law of Con stan

tin e
,
by a con stitution of Va len tin ian Va l en s an d Gratian

,

th e old power of exposin g children w as taken away ; an d

th e duty of every paren t to rear his off sprin g w as declared.

Th e law exten ded its protection to slaves
,
probably

because th e n ecessity w as more urgen t
, at an earl ier period

than i t did to son s . I n this case, a lso
,§ it w as un der

th e Em perors that th e improvemen t began . A L ex

i . , 140.

'I' See Mr. Poste’s Gaiu s, p . 1 16.

I L ex Pom peia de Par i ci d i i s , B . C. 52.

See th e au thorities co llected i n Mr. Poste’s Gaiu s, p . 63.
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P etr o n/ta
’

of un certa in date, but probably i n th e reign of

Augustus , forbade th e exposu re o f a slave to w i ld beasts

without th e permiss ion of a magistra te , an d restricted such

permission to th e case of slaves guilty of some grave

offen ce. Claudius forbade th e kill in g or th e exposure of

s ick slaves . Hadrian forbade th e mutilation of a slave
,
an d

took away th e pow er o f kill in g him w i thout a j udicia l

sen ten ce. An ton in us Pius protected slaves aga in st cruelty
an d pers on a l violation . Fin a l ly

, Justin ian prohibited an y

severity to slaves, either excessive i n degree or for an y

cause n o t recogn ized by law .

3. Milton
,
i n his description of th e terror an d dismay The di s in

tegr at i n g
which

,
on th e ev e of th e Nativity, were spread among th e in flu en ce

power s of darkn ess , n otices , though casua l ly an d as of

sma l l accoun t
,
th e Lar es moan ing with their midn ight pla in t

upon th e holy hearth . Good cause
,
in deed

,
h ad th e L ar to

m oan an d y et his importan ce i n th e n ew warfare, obscure

as h e seemed
,
w as far beyon d that of those more preten tious

dei ties of whom th e poet s ings . Ever sin ce that memorable
n ight there h as been between th e L ar an d th e Church

a
_
w ar without parley an d wi thout truce. I n th e East

th e L ar to this day obstin ately ma in ta in s his groun d . I n

th e West h e h as been remorselessly hun ted down . I n eed

n ot repeat th e eviden ce , w hich i n an earl ier chapter I have

of Chr isti
an i ty .

ofl
'

er ed ,
to show th e w a r of extermin ation which thgfl h l l rch

t th e Household w or sh i

success . Bu t this w orship was the foun dation of archarc_
'

_
socia l eu e r s t r u ctu r e could n o lon ger stan d. N o r w as this

x fl fl m epts on Church _dai ly. in s is ted were

an tagon i s tic to th e mos t cherished pr in ciples of th e clan .

Hym n o f th e Nativity
,

xxi.
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con fin ed his favours to his ow n
,
people. Th e dream of

description of th e Pan t lrei st i c Zeus w as applied i n a sen se

which its author would hardly have regarded as possible.

theory L i i ttl e regard w as pa id to i t . But i t w as a hard

thi n g for a Eupatrid to sympathize with a deity w h o

slave m ight be of equa l or greater

resen tmen t of i n
'

u r i es w as a sacred ligation . How
,
then

,

cou l d h e forgive his en emies , an d pray for those that

despitefully used h im ? Further , th e whole theory an d
AM

practice of r i s i a i L i n .

to th e comman ds of th e House Father. It did n ot merely

di sobedien ce in to th e Househo ld ; it w as directly an tagon

i st i c to them . No Christian m an could m ake th e da i ly

offerings to th e L ar , or take part i n his Gen ti le sacred rites .

He therefore ceased to be a member of his Household an d

of his Gen s ; an d his rights an d duties were l imited to th e

m embers of his n ew association . So stron g w as th e o ld

feel in g that, within that society, an d subject to its rules, th e

prin ciples of Gen tile organ ization were sometimes appl ied .

But there must a lways have been fu n dam en ta l differen ces

between a Christian Chur ch an d a true clan .

I n those cases where th e Roman law h ad dis in tegr ated

th e archa ic society, Christian ity suppl ied a pressin g wan t.
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th e Church h ad, in deed, to m eet" i n th e public worship
,
i n

th e classes that were depen den t on that w orship
,
an d i n th e

coun tless min or difficulties which arose from th e exten t to

which th e o l d rel igion permeated every form of an cien t l ife .

These
,
however, were difficulties that might be overcome,

a n d were very differen t from th e stolid s i s i n er ti oe of th e

worship of th e L ar . I n th e depths of th e coun try districts

th e o ld Household organ ization held its course
,
careless of

t h e chan ges above its head, an d safe i n i ts obscurity from
th e l ictors of th e Procon sul

,
an d th e subtilties of th e

a dvocates . There
,
too

, th e o l d kin dly system of dom estic

s ervitude con t in ued ; an d th e wan t of chan ge w as n ot so

keen ly felt as it w as i n town s, or i n those parts of th e

coun try where th e system of th e slave- gan g h ad been

establ ished .

It is materia l to distin guish between th e prin ciples of

th e Christian religion an d that great organ ization which is

kn own as th e Christian Church. Both were powerful

socia l forces , but they Operated i n differen t modes . I have

hin ted at some of th e effects of th e form er. Of th e latter I

can n ow but very briefly speak . I n th e troubled times that

f ol lowed th e lon g decay of th e Roman Emp i re, th e Church
w as th e sure refuge o f every form of l iterature

,
an d of

peaceful a r t . Churchmen were th e con fiden tia l advisers of

th e Kin gs of th e Barbarian s
,
because their class h ad, an d

f or a lon g time con tin ued to have, a m on opoly of culture.

But these ecclesiastics were tra in ed i n th e Roman law ,
an d

their admin istration ,
un der this in fluen ce, ten ded both to

stren gthen roya lty an d to disin tegra te th e clan s . Further,
th e Church itself required

,
for its ow n purposes , th e assist

an ce which th e Roman l aw a lon e could give. Th e Church

depen ded f or i ts in come upon th e gifts of th e pious . It

See Professor Blu n t’s Hist. of th e Christian Chu rch du rin g th e First
Three Cen tu ries , ” p . 149, et seq .



THE DISINTEGRATING INFLUENCE OF CHRISTIANITY. 477

would n atu ra l ly look w ith much disfavour upon an y cla im

m ade by th e n ext agn ate, on th e groun d that th e property

given or promised or bequeathed by th e piou s P a ter f am i l i as

belon ged n ot to h i m ,
but to his Household . Th e Imperia l

Jurispruden ce, th e highest result at that time of th e tra in ed

in tellect, an d th e object of en durin g reveren ce a l ike to

Roman an d to Barbarian , con ta in ed prin ciples w hich exactly

m et their diffi culties . Accordin gly , i n deal in g wi th those
people am on g whom th e archa ic cus toms preva i led

,
th e lega l

eccles iastics gave to some of th e later prin ciples of Roman
l aw a powerful impulse. Un der their han ds th e con tract

,

th e trust, th e will , an d con sequen tly th e separate own ership
,

were gradua lly in troduced . Without these agen cies the

en dowm en ts of th e Church could n ot be secured . With their

a ssistan ce th e who le Gen tile system of property
, an d a l l that

depen ded on that system , were soon er or later doomed to fa ll .

On e great por tion , then ,
o f th e in fluen ce of th e Chur ch as

an agen t in European civil ization h as been in direct. Tha t
in fluen ce h as been exercised , n ot i n th e capacity of Church ,

but because churchmen were a lso lawyers an d m en of affa irs .

I n other words , th e Church w as th e medium through which

th e Roman law w as brought to bear on th e clan s . To this
circumstan ce is , i n a great measure . du e th e di ff eren ce

between th e pol i t ica l results of Mohammedan ism an d of

Chris tian i ty. Bo th these creeds
,
a fter thei r fi rst success ,

presen ted them selves to the ir con verts n o t merely as a

rel igi on bu t as a sys tem o f l aw . Wherever they exten ded ,
they destroyed o r modified th e o l d clan rela t ion s . But

,
i n

th e ca se o f Mohammedan ism , th e law w as an essen tia l part
of th e creed

,
an d tha t law w as based on the n arrow an d

in con ven ien t rules o f th e Koran . This foun da tion secured

th e perman en ce o f th e sys tem , bu t i t a lso repressed i ts

See S i r H . S . Main e , “ Ea rly Hist. o f Inst. , pp . 56, 104.
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n atura l grow th . I n th e case of Christian ity
,
th e l aw w as

n o part of its creed ; it w as
,
in deed, foreign , an d even

hostile
,
to its Jewish an teceden ts . But th e creed acci

den tal ly became th e mean s of carryin g a legal system with

i t
,
an d that system w as th e matured wisdom of th e Imperia l

code. Th us , th e Mohammedan l aw w as itself th e product

o f a lower culture, an d w as in con sisten t with progress . Th e

l aw which accompan ied th e Christian Church w as on e of

th e greatest efforts of th e human min d, an d admitted of

i n defin ite improvemen t. Further
,
where th e Church did

n ot take with it th e Roman l aw
,
its results were diff eren t.

Th e primitive Keltic Church adapted itself to th e clan system
,

an d seems n ot to have ma teria l ly a ffected th e structure of

its society. But n o Clan Chur ch
,
i f I m ay u se th e express ion ,

h as ever been able to m a in ta in itself i n competition with

th e defin ite organ ization an d th e vigorous impulses of th e

Churches that were foun ded on th e model of th e Empire

§ 6. Th e modern n ation i s thus of comparatively recen t

_sub
'

eet of i ts om peei al history. But whatever variation

these n ation s m ay severa l ly presen t, they have a l l a common

an cestry. M . Guizot" poin ted out that there ar e three great

factors i n European civil ization ,
an d that these ar e th e customs

of th e Barbarian s , th e Christian Church , an d th e Empire of
Rome . This an a lysis m ay be expan ded

,
an d worked out i n

deta i l ; an d as our kn ow ledge of each separate elemen t

in creases , their reciproca l in fluen ce w i ll a lso be better un der

stood. Th e gen era l propos ition
,
however

,
appears to be

i n disputable . M. Guizot compla in s } of th e difli cul ty

atten dan t upon an y deta i led examin ation of th e extin ct

customs of th e Barbarian s . Sin ce h e del ivered h i s famous

lectures
,
materia ls n ot then ava i lable have been collected ;

Civi lization i n Eu rope, ” Lectu re II. 'l
‘ I b. , VOL i n P 39°
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summit of human ambition an d th e highest crown of earthly

glory. It w as th e l aw of Justin ian ,
an d n ot th e l aw of

Cicero
,
that— more eflectu a l ly than ,

i n its day ,
even Hel len i c

culture h ad don e —took capt ive its rude con querors . It w as

th e cen tra l ized Church
,
an d n ot th e iso lated churches of th e

severa l tribes, that admin istered that l aw an d built up th e

modern kin gship . It i s idle to speculate upon w hat, i n

tota lly differen t circumstan ces
,
might have happen ed ; bu t

i t is n ot too mu ch to assert that
,
i f th e Teuton ic clan s , tw o

thousan d years ago ,
h ad settled

,
a fter their usua l fashion ,

i n

Ita ly
,
modern civil ization might n ever have arisen an d

that
,
i f it h ad arisen

,
its course w ould certa in ly have taken

a differen t direction .

Few subj ects have caused to historica l studen ts more
diff iculty than th e divis ion of history. Th e old div is ion in to
an cien t

,
mediaeva l , an d modern ,

h as lon g been aban don ed.

Th e division w as hopelessly in dist in ct, f or n o person cou ld

tell where th e on e en ded an d th e other began . Further, n o

mere chron ologica l arran gemen t i s sufficien t to in dicate th e

soc i a l chan ges which true history m ust describe. Th e time

depen ds on th e chan ges of structure, n ot th e chan ges of

structure upon th e time . Hen ce every attempt to draw th e

l in e betw een an cien t an d modern history h as been ,
an d must

be
,
un successful . Th e ordin ary division ,

which w as certa in ly

in correct
,
w as a t th e extin ction of th e Empire of th e West .

Dr . Arn old
,
with greater histori c in sight, drew th e l in e at

th e coron ation of Charlemagne. Mr. Freeman would, I
thin k

,
a ccept this division . Mr. Ha llam ,

f or at least.

Byzan tin e history , selected th e reign of Hera cl ius . “ That

prin ce
,

”

h e observes
,

* “
m ay be sa id to have stood on th e

verge of both hemispheres of time, whose youth w as crown ed

with th e last victories over th e successors of Artaxerxes,

“ Middle Ages , v ol . p . 1 1 2.



THE RISE OF THE MODERN NATION .

an d w hose age w as clouded by th e firs t calamities o f

Mohammedan in vas ion .

” Mommsen * h as proposed a n ew

an d original division . He w ishes to div ide history
,
n ot by

years
,
but by loca l i ty. I n h i s view ,

history i s th e history o f

civ i l iza tion on th e Mediterran ean
,
an d th e history of civ i l i

za t i on on th e ocean . But a true div is ion of an y organ ism

ought to rest upon some characteristic o f structure , an d n o t

upon an y acciden t either of time or of place . To m e i t
seems tha t Aryan history in cludes bo th th e history o f

Gen t i le society a rrrorrg th e members of th e Aryan race, an d
th e history of pol i t ica l society . Th e Clan an d th e State ar e

_
th eQJL DM stor y i s th e h isti ry i th e State.

Hist. o f Rom e
,

v o l . i . , p . 4.
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A t t i can s , grief o f on rem oval , 21 6 early society am on g, 308, 326.

Au gu stin . St . , on Ron i an Pan theon . 1 7.

Au stin , M r . , h i s view s as to th e State, 3 19 as to th e en d of Governm en t,
325 h i s criticism on Ju s Pu blicu m an d Jrrs Privatu m , 342 h i s view s
on cu stom ary l aw , 390 h i s description o f th e m ode by which cu stom
i s san ction ed dispu ted , 391 ; fails t o perceive h ow cu stom becom es

l aw ,
401 ; w ron gly blam es Lord Eldon , 402, 410 ; does n ot cla ssify

absolu te an d gen era l du ties, 403.

Bacchu s , abu ses i n Rom an w orship o f
, 353.

Bacon ,
on th e relation of philosophy an d religion

,
1 9 view of , as t o exten t

of Ju s Pu blicu m , 325 .

Basqu es , th e represen tatives of Eu ropean Aborigin es, 253.

Bastard , n ot m em ber of Hou sehold , 70.

Behistu n in scription cited , 267.

Beliefs , i n history an d i n scien ce distingu ished , 1 5 ; con trast o f an cien t
an d m odern , 1 9.

Ben efice , an alogou s t o pecu liu m , 249.

Biology , prim itive view s o f , 1 7.

Blood Feu d , histo rica l im portan ce o f , 1 36 whether w aged for cogn ates i n
Hom er , 1 52 history of , 437, 459.

Bee - lan d , what, 230 .

Bod - thin g
,
an a logou s t o Conr i t i a Calata , 1 06.

Bon eddig . w h o , 76, 1 71 .

Borough En glish, cu stom of explain ed , 82 in dicates origin a l com m u n e, 83.

Bou n daries , gu ardian s o f , 48.

Brahm an s , origin ally a literary fratern ity, 31 3 .

Bran de Erbe, Norse cu stom of , 1 06.

Brehon Law s cited a s t o acqu est an d inheritan ce, 239 ; a s to profession a l
organ ization , 3 1 1 .

Bridget, St . , sale o f , 94.

Brotherhood , religiou s , 303 pro fession a l , 309.

Brow n ie i n Great Britain , 46.

Bu ria l (Hou se). See Hou se Wor sla
’

p an d Hea r th ; presen t practice o f , 53 ;
eviden ce of i n Greece, Rom e, an d In dia , i t).

Capu a , Sam n ites adm itted to citizen ship of , 274 Rom an treatm en t of , 340.

Caste, what, 3 1 2.

Cato , on Hou se Father’s du ty , 48 pu n ishm en t of slaves of , 99 description
o f Villicu s , 108.

Celibacy, proh ibition of , 72 .

Cen tu ria , a lan d m easu re, 334.

Chief, w h o , 1 26 position of , i b. developm en t o f office of , 1 27 relation o f

t o clan sm en , 1 98 du ties o f m ain ten an ce of , 243 diff ers from lord,
247.

Chin ese , their v iew s as t o con su m ption of sacrifice, 36 ; their w orsh ip of
deceased an cestors , 37 ; stren gth of th is feelin g am on g, 41 ; m ain
obstacle to m ission a ries am on g, 57 an n u al feasts of , 1 1 8 stru ctu re
of society am on g, 1 89

Chu rch ,
prin ciples o f in con s i sten t w ith Hou seho ld w orship , 473 an d w ith

th e clan , 474 ; provides for w om en , children , an d slaves , 475 ; w h y
m ore su ccess fu l i n tow n than i n cou n try, d i flu ses Rom an

l aw , 476 ; applies advan ced parts of that l aw , 477 po litical resu lts
w h y differen t from those of Islam , to. in flu en ce o f , on Eu ropean
civilization , 478.

Cicer'o , defin es Gen tiles , 1 41 an d r espu b l i ca , 320 on fem ale tu telage
, 351

on san ctity of Hou se , 357 on ju risdiction of Praetor
, 397.

Cin ders, th e breaking of , what, 51 .
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City
,
Aristotle’

s defi n ition o f a perfect, 328 form o f destru ction of , 341 .

Crty - State , tw o difficu lties o f , 370 organ ization o f , i i). size of , 55. fa i lu re
o f , 371 exam ples thereo f, w hy i t d i d n ot develop represen tative
i n sti tu tion s , 372 ; n ot territo r ial , i b.

Clan ,
descri ption o f , 1 12 syn o n ym s o f

, Highlan d
,
1 1 4 ; Rajpr

'

rt , 1 1 5

Rom a n , 1 1 6 ; La con ian , 1 1 7 ; I t l raca rr , i h . sacra o f , 1 1 8 ; tom b o f ,
1 19 ; w o r sh rpped their an cesto rs , 1 20 ; rrrh er i ta n ce o f , 1 22 orga n
iza t i on o f , 1 25 ; ch i ef o f , 1 26 ; co u rrcrl o f , 1 27 1 29 ; exam ples o f

law s o f , 1 28 ; o ffices i n , 1 30 ; adrn rss ron t o , 1 3 1 depa rtu re from ,

1 32 ; obligation s o f m em bers o f , 1 33 ; vengean ce o f , 1 36 ; theori es o f
o r rg rrr o f , £6. a n atu ra l developm en t o f th e Hou seho ld , 140 an a logy
o f . t o Hou sehold i n Ru ss ia ,

1 42 d i st i n ct ron o f ran ks i n , 192 d rff er s

from Ci n el , 1 93 ; Roya l , 1 99 ; lan d o f , as regards strangers , 2 14 ;
lan d o f , as betw een clan sm en , 2 17 ; tw o forni s o f , 233 n atu ra l
expa n sion o f

,
259 ; description o f expan ded , 261 ; di fficu lty o f co

o

p
eration i n , 26

2
, 265 ; assoc iation o f by con q u est, 265 ; as sociation

0 by a o r eem en t , 268 ; a llian ces o f , 274 ; dan ger s to , 296 ; n on

gen ea logi c, m il itary a spect o f , m ay su rvive loss o f

terri tory , 36 1 ; h ow m od i fied by State, 364 ; individu a lity i rrcon
s i sten t w ith, 455 yields to State a t Rom e

,
456, 462 j o in t liab i l ity

o f
,
458 fin a l catastrophe of , 462.

Cl an sm en
, chief ’s brothers an d kin dred , 198 territoria l relation s of , 2 12 .

Cn u t, King , law s o f , cited , 398.

Code , fi rst step tow ards , 404 .

Ceet u s , m ea n ing o f , 32 1 .

C0 ratio n ,
h ow d istingu ished from agn ation , 147.

Co rfi , speech o f , 25 .

Co llegi a , their po s i tion i n Rom e , 3 10.

Co lon ies , n rrl rta ry , 373 ; legi slative pow ers o f , 379 ; n atu ral i za tion i n , 380.

Com i tatu s . See ( l rw i iadse/cnf t . D i sti ngu ished from chieftain cy, 247 ;
eco n om ic con drt ro rrs o f

,
l b. I rrdran exam ples o f , 249.

Com i tia ca lata , u se, an a logu e , and m ean in g of , 1 06.

Com m en dation , n atu re o f , 448.

Com m on ,
rights o f i n English l aw ,

Com m u n ity . See Wo r g/t ip . Con trasted w ith im m u n ity, 2 1 3, 232 ; n atu re
o f

,
i n lan d , 2 13 ; size o f rr i m rt rve , 2 16 ; co exrsts w ith ch i ef ta i ricy , 244 .

Con dom in ium ,
d istingu ished from con so r t i u i rr , 1 80.

Co n fa r re i , an a logo u s to Sapi n das , 1 71 .

Con q u est , asso cra t i on s by , 265 ; am o u n t o f lan d taken m , 266.

Co n sa n gu i n i ty , three m odes o f tracing, 147
C o n tract, theo ry o f soc ial , 1 0 ; m aj o r prem i ss i n , 405 .

C o sts , o rigin o f , 436.

Co u l an es ,
M . D e , excellen ce o f h i s 1 a C i teAn tiqu e , 43, 413.

Co u n c i l
g
, o f Ho u seho ld , 99 ; o f clan , i ts n u m ber, 1 28.

Co u n tries , n am ed from inhab i ta n ts , 145 .

Couva de ,
desc ri ptio n o f , 1 64.

C u ltivato rs , ge n e ra l ly from in fe rio r popu lation s , 254 ; test o f free and

u n f re e , 255 .

C u ria , m ea n ing a nd ety rn o l o r
y o f, 3

C u sto m ,
com a rise n o f , w i t l aw , n o t a com m an d

,
{6 h ow fa r i t

res em b es a law o f n atu re , i ll ; ho lds i n a rcha ic socie ties th e place o f

law ,
3 58 ca u se o f ow er o f , i i i . , va riety o f , 386 ° d is like o f cu ltu red

m e n to u n cu l t u re t , 387 ; d rsa l i ow a n ce o f I ri sh, 387 ; d i flu s ro n o f ,
388 ; whe n i t becom es l aw ,

39 1 ; h o w i t becom e s law ,
395 ; histo rica l

evi de n ce hereo f , 396 , r t seq . co nvers io n o f in to l aw
,
recen t exam rl es ,

400 ; lega l , diff e rs fro m cu stom ary l aw , 404 ; i n fl i re n ce o f m ode rn ,

n l aw , 405 ; co n n ectio n o f l aw a nd
,
406 , 407 ; o f Nation s , 450 ;

t h e Sea , 45 1 .
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Cyclopes, life am on g, 223.

Daer, classes i n Irelan d, 252, 255 .

Daghda , th e Dru idic dem igod , 31 5 .

D am ov oy ,Ru ss i an Hou se Spirit, 44 52 .

Dan cin g girl , case o f In dian , 236

Dau ghter, in capable of perform in g sacra , 55 n ever adopted, 56 sale o f ,
94 ; disab i lities of , 95 .

Davies , Si r John , on Irish ten u res , 246 ; history of Magu y r e, 387.

Dead , feasts to th e, 60 ; forbidden by Chu rch, 1 20.

Debtor, archaic rem edy aga in st, 469 l aw relatin g t o, 470.

Dem on s , an cien t gods so ca lled , 32 .

Dem osthen es , passage i n ,
expla in ed , 206.

Depen den ts , classes of
,
i n Hou seho ld

,
1 07, et seq . i n clan s , 25 1 ; lan d

rights of , 253.

Descen ts , ru le o f s i x, 1 96 il lu stration s of ru le o f , 1 97 ; ru le of th ree , 1 96,
202 ; proo f of , 205 ; variou s appl ication of ru le of , 208 ; su rviva ls
o f , 207.

Dharn a , explan ation of , 41 5.

A l O i Kt U lQ, Wh at, 340 exam ples of , £6.

Diom edes, speech of , i n Iliad, explain ed , 309.

Divorce , when a llow able, 90 m u st be i n For e D om est i co, 99.

Dom estic Religion . See Hom e Wor sh ip .

Dru i ds, literary order am on g Kelts , 31 4.

Eavesdrip
,
222 .

Eldest son , th e heir, 80 ; advan tages o f , i n distribu tion , 8 1 w h en post
pon ed , 82 as again st h i s u n cle, 1 45.

Em pires , Orien ta l, 267 tax - takin g an d legislative, 268.

En dogam y, cu stom o f , 1 56.

En glan d, po litica l con dition of early , 2 15 .

’

Em
’

xhnpog , w h o, 1 03.

Epon ym ,
kin ship t raced from ,

1 43 ; theory of , 1 44 ; w h o n earest
.

to , 145

plu ral, 1 46 i n n on - gen ea logic clan , 298 statu es of Athen ian , 366.

Equ ity, history of , 410.

Eric, Irish eq u ivalen t of w er - geld , 439.

Escheat, distin gu ished from Gen tile inheritan ce, 1 23 fou n d 1 11 Rom an

l aw
,
1 25 .

Eu patrids , exclu sive rights of , 1 97 ; Aryan , 291 .

Eu rykleia , sa le of , 94.

Excom m u n ication ,
Hin du m ethod of , 1 1 .

Exogam y, cu stom of
,
1 56 cau ses of disappearan ce o f , 1 58 ; traces of , 1 59 ;

Rom an ,
1 60 lim ited t o n ew Hou seholds, 1 61 in flu en ce of , 1 11 n on e

gen ea logic clan s , 300.

Extin ction ,
o f Hou seho ld or o f k i n a great calam ity, 1 24.

Fabiu s , perform s h i s Gen tile sacra , 1 1 9, 1 20.

Fam i ly . See J o i n t U nd i v ided F am i ly . D i fferen ce of an cien t an d m odern ,

63 extin ction of , 1 24 h ad n o sacra save those of th e Hou seho ld an d
th e K i n , 1 67 variou s m ean ings of i n Rom an l aw , 1 70.

Fa r am an n i , w h o , 255 .

Father, gover ns Hou seh old , 64 ; i s n ot absolu t e ow n er o f i t s propert y, 74
a title o f dign ity, 85 ; h i s fu n ction s , h i s au th ority based on

religion ,
i b. description o f h i s pow er, 91 ; pow er of , h ow l im ited ,

97, 472 pow er o f , n ot pract ica lly oppressive, 1 02 etym ology o f , 282 .

Fehm er n , cu stom i n , as t o w ills , 77.

Feriae Latin as , n atu re of , 270.

Fij i
, cu riou s belief i n , 37.
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Hou sehold, depen ded on sacra, 63 lim its of , 65 ; m em bers of , 66 ; t est of
m em bership o f , 66 corporate character of , 66 govern ed by Hou se
Father, i b. ; proofs of i ts character, 67 ; im pl ied m arriage, 69 ;
n ecess ity of special adm ission to , 72 ru les of property i n , 74 con

n ect i on o f property o f , an d sacra , 79 ; eldest son th e heir of , 80 ;
degrees of ran k i n , 84 ; depen den ts on , 1 07 ; ou tsiders of , 1 10

com parison of
,
w ith clan , 142, 1 81 when di fferen tiated , 1 87 th e

extra comm u n a l , 242 ; type o f archaic association , 296 ; on w h at
prin ciples ba sed, 298 ; th e m odel o f reform ed m i litary discipl in e,
339 h ow affected by son

’

s citizen ship , 350 i t s in flu en ce u pon l aw ,

465 ; h ow disin tegrated, i b. h ow aff ected by Christian ity, 473.

Hou se Worship, n atu re o f , 39 presen t preva len ce of
,
4 1 proofs of , am on g

Aryan n ation s, 41 , et seq . a veritable rel igion
,
47 ; Hearth, th e

a ltar of , 49 ; proo fs of con n ection of Hearth an d , 50 ; con n ection o f ,
w ith Hou se - Bu ria l, 52 ; ritu a l of , pecu liar to each Hou seh o ld

,
54 ;

son th e celebran t of , 55 ; dau ghter in capable o f perform ing, i b.

persisten ce of , 56 adaptation of , to n atu re w orship , 58 abo l ished
by Th eodosm s

, 59 ; su rviva ls of , i n m odern Eu rope, 59, w h y
l im ited t o m a les , 1 62 traces of , am on g Aryan s, 294.

How el
,
law s of , cited, 396.

Hu n dred , Ch l ota i r e’

s establishm en t of , 374.

Hu n ter, M r . ,
h i s able discu ssion as t o Ju s Hon orarium

,
427.

Hu si ng , th e Teu ton ic Lares , 49.

Icelan d , political in tegration o f , 332.

Iden tity, apparen t con fu sion of person al, i n prim itive thou ght, 38, 1 65 .

Idols . See M ea ts .

Il iad
,
earliest ju dicia l record i n , 433 m ean in g of passage i n , 434 n otice of

blood - feu d i n , 437.

Imm u n ity, what, 232 did n ot sprin g from comm u n ity, i b character an d
con d i tion s of , 234.

In dian s , cau se of d islike o f , t o British l aw , 359 case o f Cherokee , 363
territoria l po litica l titles am on g, i b. civilized bu t n ot po litical, 384
cu stom s of Cal l at i an , 386 chan ge of cu stom s am on g, 408.

In dividu a lity exists on ly i n politica l society, 454.

In fan t, diff eren t statu s of , i n an cien t an d i n m odern tim es , 344.

In ferior popu lation ,
presen ce o f , 251 ; lan d - rights of , 253 ; position of

, on

dem esn e lan ds , 254 test of freedom i n
,
255 rights , h ow a ff ected by

l aw , 256 an cestors of m odern peasan try, i b.

Inheritan ce, object o f Gen tile, 1 23 o f w om en , 148 ; d istin gu ished from
Acqu isition s, 235 .

In itiation ,
o f children , 73 ; o f slaves , i b. of stran gers , 74 ; in to clan , 1 31

in to State w orship, 345.

I n ju re, proceedin gs , 445 ; cessio , what, 467.

In tellect, th e m ain determ in an t of history, 1 9.

In tern ation a l l aw ,
n ot tru e l aw ,

450 ; th e cu stom s of n ation s, i b. ; m aritim e
,
i s

tru e l aw , 451 differen ce betw een ru les of , as to w ar by lan d an d by
sea , 452.

Ithaca, clan s of , 1 17.

Join t Un divided Fam i ly, distin ction of , 1 76 ; presen t exam ples of
,
1 77 ;

con tests i n Greece ten din g to i t s separation , 1 79 ; i t s equ ivalen t i n
Latin , 1 80 iden tica l w ith n ear k i n , 1 81 . S i r H. S . Main e w ron gly
iden tifies w ith Gen s , 1 83 developm en t of , 1 85 ; separation of , w h y
perm itted

,
1 87 ; h istory of

,
i n Ru ss1a , 1 88 ; proprietary right s o f

m em bers of , 1 90.

Judex
, office of , 444, et seq . decision of , h ow en forced, 445. ;a,/M
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Ju dges , pos ition of English, 399 three ru les for con du ct o f , £6. the i r view
o f their du ty, 401 .

Ju rists, m ain erro r o f th e an alytica l, 384 inven t m axim ‘
what State

perm its , i t com man ds , ’ 392 .

Ju s Pu bl icu m et Privatum , history o f , 333, 342 ; Civile et Hon o ra r ium ,

375 , 418 d iff eren ce betw een
,
420 C i V i le , t h e l aw o f th e Hou seho ld

property, 421 Hon orarium , origin o f , 424 ; i t s exten sion t o m ova
bles , 427 ; u n k n ow n a t Athen s , 428 ; Gen t i l i ci um ,

hi story o f, 462.

Kings , n ot chief o f clan ,
1 26 n um ber o f , 1 27 du ty o f I ndian ,

i b. ; Hom eric,
1 93 n ot o f coun tries bu t o f peoples , 363.

K i n ship, existen ce an d degree o f , determ i n ed by com m on w orship, 27, 1 62
proo f of , i n In d ia an d i n Athen s , 27 partly w ider, partly n arrow er,
than i n m odern tim es, 1 37 co llatera l , w l i at , 1 66.

K i r h iz, in fl u en ce o f cu stom am on g, 388, 433.

K l e i st h en es
, reform of , 366 character of h i s reform

, 367.

Kobo ld, character of , 45.

Laertes , pu rchases free w om an , 94 acqu ired estate o f
,
237.

Lasts , w h o , 252 .

Lan d
,

o f Hou seho ld in alien able, 74 ; n ot chargeable
, 76 ; u su a l ly

ow n ed by som e km ,
2 14 ; o f k i n ,

h ow d ivided , 2 1 8 ; im plied
aggregate o f r i h t s an d du ties

,
220 ; by what agen cy distribu ted ,

225 n on e bu t i n sm en en titled t o share i n
,
228 ; m odes o f en joy

m en t o f
,
229 ; sa le o f pu rchased , 237.

L a r , fam i l iaris , w h o , 44 ; h ow aff ected by Christian ity, 2b. h i s n am es i n

other cou n tries , 49 ; gen iu s o f fou n der, 144 a lw ays m ascu l in e, 148
h i s w ar W ith t h e Chu rch, 473.

La res . See House Wo r sh ip . Th e gu ardian s o f property
, 48 fu n ction s of ,

specia lized a t Rom e, i b. etym o logy o f , 286, n ote.

L aw
, n o t derived from conven ien ce, 9 ; sou rces o f prim itive, 226 n o

Ar yan w o rd fo r , 293 ; cau se o f u n i form i ty o f m odern , 375 ; an a lysis
o f , 38 1 am bigu i ty o f w ord , 382 ; com par ison o f , W ith cu stom , 383 ;
defin ition o f , 384 ; n atu re o f cu stom a ry, 390 ; En gl ish com m on

397, 399 ; j u dge -m ade , 399 ; w hy n o distin ct statem en t o f du ties i n
403 ; cu stom ary, 404 ; r eC i pr oca l in flu en ce o f , a nd cu stom ,

Eb.

col lision o f
,
W ith cu stom , 407 ; convers ion o f cu s tom in to, 408 ,

in te rn ation a l, 450.

Leo n idas
,
h i s gu a rd , h ow com posed , 71 .

Le v i r, com m ission o f , 1 02 , 107.

Li be r, h ow related t o l i be rt u s a nd l i be r t i n u s , 205.

L i be rt i n u s , o rigin ally son o f L i ber t u s , 205 history o f th e w ord , 21 1 .
L i bu sa , ju dgm en t o f Qu een , 1 78.

L i k ym n i os , cas e o f , 1 52 , note.

Lo ts , resto ratio n o f , i n Greece , 1 80.

Lya l l , Mr. A . Q, va lu e o f h i s In d ian in q u i ries , 307.

Maca u lay , Lo rd , description o f H ighlan d clan s , 336, 337.

Me g , eq u ivalen t o f Fam i lia , 1 70 ; i ts relation t o J oin t Fam ily, 1 83

descriptio n o f ,
Magi , w h o , 3 14.

Ma i n e , S i r H . S . , tee ca u tio u s opin ion o f , as t o te station , 77 ; view o f , as t o

G reek a n d l tom a n i r i i n ogcn i t u rc dispu ted , 8 1 V iew o f , as to Gen s

a n d J oin t Fam ily dispu ted , 1 83 ; h i s d istin ctio n betw een tax- ta ki ng
an d legislative em pires , 268 V iew o f , as to I ri sh m on as tic fo u n ders
extended , 305 ; h i s critic ism o n Au sti n '

s view s o f cu stom ary l aw
dispu ted , 390 h i s cri tic ism o f ‘what t he Sta te pe rm its , i t com m an ds ’

exte nded , 392 ; h i s erro r i n n eglecti ng Co u lan ges ’ theo ry, 4 13 ; h i s

view as to r e» mm i e ip i dispu ted , 424.
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Man cipation , sa le , by 467
Man es , t h e Sacram en t of , 41 w orsh ip of , see Hou se Wor sbz'p .

Man liu s , M . Capi to l i n u s, case o f , m arks su prem acy of State, 456.

Man u
, th e Aryan Epon ym ,

287.

Man u s , See Ha nd .

Mariu s , m ilitary reform s of , 338 th e precu rsor of th e Caesars , 479.

Mark . See A r a ble. Usu al size o f , 21 5 .

Markby, Mr . Ju stice, va lu e of h i s opin ion , 69 on assum ed person a l iden tity
o f fath er an d son . 1 65, n ote n otices conversion of In d ian cu stom s in to
l aw ,

400 n otices w an t of cata logu e o f du ties , 403.

Marriage
,
statu s of , 64 ; object of arch a ic, 69 ; m otives t o , 71 com pu lsory,

72 three parts of cerem on y o f , 87 effect o f , u pon w ife’s statu s, 89
dissolu tion of , 90 l aw of , 1 56 laxity of , in later Rom an Repu blic,
471 .

Mea l, th e com m on ,
th e sym bo l of w orsh ip, 29 im plies in ten tion , 3 1

proofs o f con n ection betw een , an d w orship, 32 theory o f , 33

m ateria l an d im m ateria l parts of , 35 .

Meats , off ered t o idols , 30, 31 ; su rviva ls of , 32 , 33.

M een as , In dian tribe of , 301 para llels to , i n Rom an history, 302.

Mega lopolis , fou n dation of , 328.

Melissa , case of
,
98.

Merivale, Dean , h i s criticism on Rom an Sen ate con sidered, 350.

Mesa llian ces , w h y pu n ished , 21 1 .

Miltiades , w o rshipped as fou n der, 305.

Milton ,
h i s n otice o f th e Lares , 473.

Min yae, Lemn ian m igration o f , 1 35 descen t of , 1 46 ; m arriages of , 1 59.

Mission ari es , fou n dation of V i llages by, 1 2 their con tests w ith Nor sem en ,

32 obstru ct ion t o, i n Chin a by Man es w orship, 57
Moghu ls, in stan ce am on g, o f acciden t m istaken for cu stom ,

1 55 .

Moham m edan ism , pol i tica l resu lts of , com pared w ith those o f Christiani ty ,
478 .

Mon ten egro , vil lage com m u n it ies i n
, 242.

Mother, origin a l m ean ing of , 87 Hou sehold fu n ction s of , i f). m ay be i n

h er son
’

s Man u s , 89.

Mythology, th e n atu ra l phi losoph y of th e early w orld, 1 7.

Nahu r Khan , devotion of , 201 .

Nam es, im po rtan ce am on g Aryan s, 288 ; Oscan proper, becom e Rom an

N om i n a , 330.

Nation , m ean in g o f , 260 sen tim en t of com m on , 261 exten t th ereof,
262 rise o f m odern , 478 .

Nation a l ch a racter, doctrin e of , 378 n ot loca l bu t person a l, 380.

Nativi , their po sition , 255, 257.

Natu re, w orship of , 1 6 ; adapt ed to Hou se Worship, 58 ; law s of , 382.

Near k i n
,
lim its of , 1 72 .

Neighbou rhood, relation of , 365.

Nesto r, h i s ru le of w ar
, 336.

Nich o lson , Gen eral , attem pted w orsh ip of , 299.

Nobili ty, cau ses o f , 1 95 ; determ in ed by lin eal descen t, 1 96 ; degrees i n ,
1 98 ; eviden ces of , am on g Aryan s

, 291 .

Odel Bon dr , w h o , 1 97.

Ofer
l
h y r n esse , w h at, 398.

Olym pos , basis o f w orship of , 1 8.

'

Opoy dh a xr eg , w h o , 1 71 an a logou s to Sam an odocas , 1 72.

'

0 71 070 1 , m ean in g of , 457.

Oracle, directs perform an ce of Gen tile sacra , 1 22.
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Rajpi
'

i ts , n o prescription am on g, 74 ; clan s o f , 1 15 ; pedigrees of , 210
description o f , 2 15 pecu l iarity of Bathore clan o f , 234 ; san ctity of
Hou se am on g, 359 C ities o f , n am ed from fou n der, 363.

Relatives , determ in ed by com m on w orship, 27 n ot by love or by force, 28.

Religion , early , com bin ed w ith philosophy, 1 9 ; th e o rigin a l bas is of

hum an association , 27 earliest act of , 33 i t s tw o fo ld in flu en ce
, 305.

Rel i g i osu s , slave’s tom b deem ed t o be , 1 08.

Religiou s fratern ities , organ ization o f , 303.

Rel igiou s u n ion . See Wor sh ip .

Reprisa l , right of , 440.

Res, division o f , 78, 236, 424 ; sacres , distin gu ished from religiosas , 78 ;
m an cipi et n ec m an cipi

,
422 explan ation of this di ff eren ce

,
423.

Robbery , preva len ce o f , 41 7.

Rom e, theories as to origin o f , 328 ; determ in in g poin t i n history o f , 329
m il itary system o f , 336, 338, 339 ; object o f Servian reform i n , 369

im portan ce o f history of , 443 history of civil proceedin gs i n , 444 .

Roth ar , h i s l aw as to w er - geld, 439.

Roya l clan s , 1 99.

Ru ssia , illu strates developm en t o f archaic society, 1 88 ; type of society i n ,

234 explan ation of in du stria l villages i n , 241 .

Sacra . See Hou se Wor sh ip . The i r n atu re an d im portan ce, 63 a w orship of
m a les by m a les

, 65 ; h ow con n ected w ith property, 74, 1 22 ; h ow
dea lt w ith i n adoption ,

1 05 ; Gen ti le, 1 1 8 Gen t i l i t i a , 1 22 ; an xiety
for

,
th e cau se of t h e a llow an ce of w ron gfu l possession , 464.

Sacram en tu m , L eg i s A ct io, 433 u ses o f , 435.

Sacrifice, m otives o f , 34 ; distin ction o f spir it an d flesh i n , 35.

Sacr i fici a l . See M ea l

Sain ts , fou n ders o f r i ch m on asteries, 305 ; patron s of gilds 31 1 ; pr ofes

siou a l , 3 1 2.

Sam an odocas
, w h o , 27, 1 68.

San ction , inverted im portan ce o f
,
i n m odern l aw , 403 earliest approach to,

435 i t s presen ce i n history of blood - feu d, 459.

Sapi n das , w h o , 27, 1 68.

Sax- n ote, abju ration o f th e, 341 .

Secrecy , cau se of dom estic, 222.

Self - redress, right of , 441 when en ded, at Rom e , 447.

Sertoriu s , position of , i n Spa in , 302.

Sexes , origi n o f ru les relating t o th e , 2 1 1 .

S ib , an Aryan w ord , 288 m ean in g an d derivation of , 290.

Slave
,
in itiated i n Hou seho ld , 73 h i s pos 1tion , 108 religion of , i f). em an ei
pated

, 109 n ot m em ber of State, 354 ; lega l protection to, 472 .

Slavs , Sou thern , history of , 1 89.

Society, archa ic, con trasted W i th m odern 4 ; im plied religiou s u n ion ,
26 ;

kn ow ledge of pr e
-historic, h ow lim ited, 1 1 2 ; gen era l featu r es of

a r ch a i c
,
272 , 279 ; in flu en ce of person al feel in g i n ,

272 n ot

n ecessarily po litical
, 384 ; character o f m odern ,

454.

So l du r i i , w h o , 25 1 .

Solon ,
legislation of , as to celibacy, 72 ; as to heiresses , 1 03 ; as t o W i ll s,
237

Son s, n ecessity for , 69 ; expedien ts i n defau lt o f , 102, 1 04 property of ,
238 ; position of , ju t e pu bl ico . i b. , 347 ; private con dition of , h ow

a ff ected by h i s pu blic con d ition , 349. See Eldest .

Spirits , w orship o f , 1 7. See Hou se Wor sh ip .

State, m em bers o f , n ot n ecessari ly m em bers of clan , 3 1 8 view s of w r i ters
on , 3 19 n atu re o f association of , 321 essen tia l characteristics of , i b.

an a logy of , to Hou seho ld, 322 distin ct from clan
,
323 ; form ed by
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in tegration , 324 ; historica l eviden ce o f rise o f , 325 ; tw o m odes o f

con n ection w ith clan s , 326 ; series o f term s expressin g relatio n s i n ,

333 ; i t s relation to t h e a rm y, 335 ; d i sm teg r a t i on o f , 339 ; m em ber
o f

, diff ers from m em ber o f clan , 345 adm ission t o, 345 , 346 con tro ls
pa ren ta l pow er, 350 relation o f , to i ts territory , 363 ; in fl u en ce o f ,
o n clan , 364 legi s lates fo r strangers w ithin i t s bou n ds 369 n o t t h e

o n ly con dition o f society, 384 ; comm an ds what i t perm its , m axim
d iscu ssed

, 392, et seq . d id n ot at first in terfere i n private dispu tes ,
43 1 com pels perfo rm an ce o f sacra , arb i tration o f , 432 regu lates
private rem ed ies , 436, a rcha ic View o f fu n ction s o f

,
437 ; po s ition o f

ar chaic, i f). en fo rces rights , 443 w arran ts protection , 447 in flu en ce
o f , on Patria Potestas , 465, 470 ; ten ds t o Gen ti le disin tegration ,

453 produ ces in dividu a l freedom o f actio n , 455 .

Stran gers , presen ce o f , at religiou s rites forbidden ,
22 ; Rom an law s

regardin g, 353
Stran gfo rd , Lo rd , on Eastern gen ealogies , 329.

Su ccession , form s o f , 1 5 1 .

Ev vocmm g
‘

, w hat , 340 ° rights im plied i n , 456.

Su ppl ian t, specia l prayer o f , 55, 74 m u st be received , 1 10.

Sw itzerlan d , can ton s i n , 133 com m u n a l rights i n , 228.

Tacitu s , pas sage i n , a s to distribu tio n o f l an d explain ed , 2 18 ; distin
gu i sh es com ni u n i t i es and chieftain cies , 244 ; h i s description o f early
Germ an y, 331 .

l e
'

pe r or , m ean ing o f , 224 ; Latin form o f , 230.

Ten cteri , exception a l ru le o f su ccessm n ani on gs t , 80.

Te rri to ria l sovere ign ty , a res u lt o f feu dal ism , 373 ; cau ses o f establishm en t
o f , i i).

Territo ria lity, doctrin e o f , 378 i ts application to colon ies , 379.

Testatio n , recen t o rigin o f pow er o f , 77 ; du e at Rom e to State l aw ,

d i ffers from appo in tm en t, 1 05 - tw o fo ld u se o f , 467.

Than ehood . See Ga s im lxc/zafl .

Theseu s , begi n s th e politica l histo ry o f m an kin d , 328 o f Iceland
, 332.

Thrac ian s , w an t o f u n ion am on g, 264 explan ation thereo f
, 265 .

O vy ri r pi do fic, w h o , 104, 1 61 .

Thu cyd ides , h i s descr i ptio n o f early Attica , 326.

T h u r i ng i , co n federation o f , 332 .

Tom b , en em ies ’

, n o t sacred , 22 ; in a lien able by Rom an l aw
, 76, 467

G en ti le
,
1 1 9.

Tem pt, t he m o th er o f th e field , 220.

Town ship , tw o co n dition s i n , 2 13 ; description o f Indian
,
217 n atu re o f

prim itive , 22 l .

Tribe , etym o logy o f , 292.

Tpi y dvm ,
illu stratio n s o f , 206 .

Tru ces ,
ho ly , 273 .

Tu rcom a n s , n o State am o ng , 384.

Tw elve Tables , distingu ish Agn ati an d Gen ti les , 1 23 ; su ccessio n o f n ext
agn ate i i i 1 49, 46 1 r ega rd in

fl
g stra ngers , 353 ; l aw o f i nhe r itan ce o f

,

rende red i n ope rative . 462 c ect o f o n t he Ho u seho ld
,
466 con ta in

ea rliest lim ita tio n o f patria po te stas , 471 .

U l flyo t , th e These u s o f Icela n d , 332 .

U lpia n ,
o n sta tu s o f w o m en , 35 1 o n in fa n t an d fem ale w ards , 352

Ute rin e s u cce ss io n , 15 1 .

Va ria , Ho ratian n o tice o f , ex
p
lain ed , 129 .

Veii , priest appo in ted king 0 270 .
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Vicin ity, as a sou rce of right, 364 as a sou rce of du ty , 368 cou rse o f
thou ght herein , 377.

Vill age com m u n ity
,
description o f In dian

, 2 1 7 ; i n Pu n jab, 226 i n

Frieslan d , 26. i n Ru ssia , 241 i n Mon ten egro , 242.

V i th i b i s Baga i b i s , Zen d village gods , 21 .

V ol u s i an gen s , Hou se Spirits o f , 1 22.

Wa les, l aw o f , illu stratin g archa ic u sages , 75.

Wa r
,
private

,
459, 460.

Warran ty, history o f po litical , 447, et seq .

Waste, n on e u n appropriated i n In dia , 2 1 5 ; hi story o f , 22
Waverley, h ow f a r capable of chiefsh ip, 256.

Wer - geld , history o f , 437, et seq . n on e at Rom e
,
438 ; m easu re of , 439 ; a

case of a w ider prin ciple , 440 origin a lly restrictive, 442.

W i c, an Ar yan w ord, 288 ; m ean in g of , 289.

Widow , m arriage o f , t o th e hei r, 1 6 1 .

Wife . See M other . Effect o f m arriage on statu s o f , 88 ; leaves h er ow n

Hou seho ld, 89 ; w h en divorceable, 90 ; w en t w ith inheritan ce, i b.

chan ged po sition o f , u n der Rom an l aw , 471 .

Will, th e creatu re of th e State , 468.

Wom en , n ot n am ed i n Hin du gen ea logies , 149 n o right o f inheritan ce, i b.

n ot m em bers of th e State
, 35 1 a lw ays i n tu telage

, 96, 35 1 reason
hereo f, 352 exem pt from crim in a l l aw , 353.

Worship, exclu sive character o f , 23 ; t h e fou n dation of early socia l rela
tion s , 26 ; com m u n ity of , established specia l relation s , i b. sym bo l
o f , th e com m on m ea l , 29 ; proo f o f , 30 ; theory of this sym bo l

, 33.

See Hou se Wor sh ip .

Worshippers an d their gods m ake on e com m un ity, 36.

Xen ophon ,
h i s accou n t of a llied clan s, 274 o f destru ction of Man tin ea , 340.

You ngest son
,
w h en heir, 82 .
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