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A Note from the Editor

he original edition of this book was published in French

in 2007, so references to the contemporary American

government are to the administration of George W. Bush.

Unless otherwise indicated, the footnotes to the text were

added by the author himself in the original edition.

Additional footnotes which were added by the editors or the

translator for this edition are so marked. Where sources in

other languages have been cited, I have attempted to

replace them with existing English-language editions.

Citations to works for which I could locate no translation are

retained in their original language. Web site addresses for

on-line sources were verified as accurate and available

during April 2013.

I would like to thank Dr. F. Roger Devlin for his careful

proofreading of the manuscript, which made many

significant improvements to it.

JOHN B. MORGAN

Panaji, Goa, India
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Introduction: ‘Just War,’

Terrorism, State of Emergency,

‘The Nomos of the Earth’

any works have been published these last years on

the influence, real or supposed, of the American

philosopher of German origin Leo Strauss (1899-1973) on

the American ‘neoconservative’ milieu.[1] According to an

opinion expressed rather frequently, it was due to contact

with or reading the works of Strauss that the majority of

neoconservatives became convinced of the excellence of

democracy (confused by them with the capitalist system), of

the ‘universal’ validity of the principles that they profess

and of the necessity of exporting them all over the world, by

force if necessary. Alain Franchon and Daniel Vernet thus

write that ‘by derivation or by capillary action [...] the

philosophy of Strauss has served as a theoretical basis for

neoconservatism.’[2] The thought of Strauss is said to be the

‘background’ to the actions of the partisans of George W.

Bush. The proof is the critique of relativism conducted in the

entourage of the latter, its frequent recourse to moral

vocabulary, its insistence on ‘values,’ and so forth.

This influence was said to have been exercised, notably

through the intermediary of Allan Bloom, Harvey Mansfield,

Harry Jaffa or Albert Wohlstetter, on Paul D. Wolfowitz,

William Kristol, Robert Kagan and Donald Rumsfeld, all four

members of the Project for the New American Century, but

also on men as diverse as William Bennett, Elliot Abrams,

Richard Perle, Michael Novak, Norman Podhoretz, Dick

Cheney, Michael Ledeen, Charles Krauthammer, Gary

Schmitt, Zalmay Khaizad, Alan Kayes, Francis Fukuyama,

John Ashcroft, Samuel Huntington, Clarence Thomas, Robert

Bork, Leon Kass, Harvey Mansfield, Lewis Libby, and many



more. ‘Straussian’ foundations are also named in this

context, such as the Lynde and Harry Bradley Foundation.

An intellectual affiliation between Leo Strauss and the

principal members or partisans of the present government

of the United States has sometimes been claimed by certain

neoconservatives themselves.[3] It has nevertheless been

equally disputed, not only because Leo Strauss could

obviously not be held responsible for the policies

implemented by some of his readers or disciples — and, in

any case, nobody can know how he himself would have

judged the present orientations of the White House — but

also because his political thought, which was essentially

philosophical in nature, diverges from the neoconservative

ideology on important points.[4] Strauss’ daughter has

disputed the idea that her father was ever ‘the mastermind

behind the neoconservative ideologues who control United

States foreign policy.’[5] Besides, Leo Strauss, a notoriously

anti-historicist philosopher,[6] never referred to international

questions in his books and, in a more general way, had only

very rarely made statements on contemporary questions.

But our intention is not to settle this point. It is rather to

appreciate the manner in which, from 2003, an entire

polemic has developed which, with reference to the actions

of the neoconservatives, has closely associated the names

of Leo Strauss and Carl Schmitt.

These polemics, the origins of which coincided with the

thirtieth anniversary of the death of Leo Strauss, essentially

aimed at discrediting the neoconservative milieus of which

Strauss was said to be the ‘guru,’ by making him seem to

endorse views attributed to Carl Schmitt. The general idea

was that Schmitt was said to be a ‘Nazi’ thinker, that Leo

Strauss, Schmitt’s accomplice, propagated in his turn the

same ‘Nazi’ ideas in America, and that the George W. Bush

administration, influenced by the thought of Leo Strauss,

was linked by this intermediary to the ideas of Schmitt and

thus to Nazism. This grotesque thesis has frequently been



accompanied by a quasi-conspiratorial representation of

Straussian thought, which was said to be informed by

‘esoteric’ considerations and inspired by strategies aimed at

placing near the people in power more or less cynical

‘philosophical advisors’ working towards secret objectives.

Leo Strauss has thus been accused of having recommended

lies and duplicity to politicians by considering that the truth

should be reserved to an elite, which has allowed him to be

denounced as a ‘fascist’ (by Glen Yeadon). In all cases, it

was a matter of making use of some of the critiques to

which Schmitt had been subjected, owing to the fact of his

compromise with the Nazi regime between 1933 and ’36) to

discredit, first Leo Strauss, and, through him, his supposed

disciples, all being henceforth suspected of ‘Nazi’ opinions

or practices.

This thesis was first expressed in the public press by a

few isolated authors[7] before being repeated systematically,

in a still more polemical manner, in circles close to the very

controversial Lyndon B. LaRouche.[8] It then appeared in the

most diverse milieus. Particularly significant is the article of

the former dean of the faculty of Political Science at the New

School for Social Research, Alan Wolfe, ‘A Fascist

Philosopher Helps Us Understand Contemporary Politics,’

which appeared in 2004 in The Chronicle of Higher

Education. Wolfe writes that in order to understand the

contemporary politics of the Republican Party, one should

know not only Leo Strauss, but Carl Schmitt. The article

emphasises the surprising interest that numerous authors

classified as Left-wing have in Schmittian thought. It then

asserts that, in the United States, ‘Conservatives have

absorbed Schmitt’s conception of politics much more

thoroughly than liberals’ and claims that Schmitt’s way of

thinking about politics pervades the contemporary zeitgeist

in which Republican conservatism has flourished.[9]

Making, in her turn, allusion to the commentaries on Carl

Schmitt’s book The Concept of the Political, that Leo Strauss



published at the beginning of the thirties, Anne Norton

writes, ‘Strauss gave The Concept of the Political a more

than sympathetic reading. Strauss, Schmitt believed, had

understood him better than any other man, better, perhaps,

than he understood himself. He had incorporated Strauss’

understanding into his work. Strauss was to incorporate

elements of Schmitt’s work in his own critique of

liberalism.’[10] Shadia B. Drury also presents Leo Strauss as

someone who ‘radicalised’ (sic) the theses of Schmitt.[11]

Sébastien Fath, too, speaking of Leo Strauss, refers to ‘his

professor and collaborator Carl Schmitt.’[12] Stanford V.

Levinson, professor at the University of Texas, claims that

Carl Schmitt is the true inspirer of the politics of the Bush

administration.[13] One could cite many other examples.

Each of these statements, which make one think that

Schmitt and Strauss fundamentally thought the same thing

and that Schmitt is today the ‘secret master’ of the White

House, is more surprising and false than the next. They

emanate from authors who often have only a very

superficial knowledge of Strauss’s thought, and apparently

know nothing of Schmitt’s.[14] First of all, nothing indicates

that the work of Schmitt was ever truly read in American

neoconservative circles.[15] Besides, Alan Wolfe and others

make a quite typical misinterpretation which has several

consequences: Carl Schmitt having all his life severely

criticised liberalism, they think that the neoconservatives

adopted his critiques of liberalism. This is to forget that the

term ‘liberalism’ has a totally different, if not opposite,

meaning in Europe than in the United States. What the

Europeans call ‘liberalism’ is in fact much closer to what one

in America classifies as ‘conservatism’ than to what one

there understands by the term ‘liberalism.’ For Schmitt, as

for the majority of continental European authors,

‘conservatism’ implies a predisposition in favour of the state

and a pessimistic conception of human nature, whereas

‘liberalism’ is defined by belief in progress, adherence to the



ideology of human rights, confidence in the system of free

trade, faith in the superiority of the market, an

individualistic approach to society, and so on (all things

criticised by Carl Schmitt). From the European point of view,

the great liberal theoreticians are John Locke and Adam

Smith, the most liberal contemporary politicians Ronald

Reagan, Margaret Thatcher or... George W. Bush. In other

words, in Europe, ‘liberal’ is directly opposed to ‘social,’

whereas in the United States the ‘liberals’ are, on the

contrary, those who are favourable to social interventions of

the state. Consequently, when Alan Wolfe writes, for

example, ‘[T]he most important lesson Schmitt teaches is

that the differences between liberals and conservatives are

not just over the policies they advocate but also over the

meaning of politics itself,’ and then adds, ‘Liberals think of

politics as a means; conservatives as an end,’[16] he

gratuitously leads the reader astray (and proves at the

same time that he himself has not understood anything of

what Schmitt says). Anne Norton commits the same mistake

when she writes, ‘Leo Strauss joined Carl Schmitt and

Alexandre Kojève in their critique of liberalism and liberal

institutions,’[17] thus making it appear that these authors

attack an ideology that the Americans situate on the Left of

the political landscape, whereas in Europe it is situated on

the Right. The very correct observation of Francis

Fukuyama, according to which ‘the [American]

neoconservatives do not in any way wish to defend the

order of things as founded on hierarchy, tradition and a

pessimistic view of human nature,’[18] suffices to show how

much separates this tendency from the thought of Carl

Schmitt, who, on the contrary, explicitly makes a

‘pessimistic’ conception of human nature one of the

cornerstones of his system.

Schmitt is in fact so little ‘conservative’ in the American

sense of the term that he places the notion of private

property at the centre of the ‘moral-economic polarity’



which he denounces strongly as most alien to the essence

of politics. The ‘liberal concepts,’ he writes, ‘typically move

between ethics (intellectuality) and economics (trade). From

this polarity they attempt to annihilate the political [...] The

concept of private law serves as a lever and the notion of

private property forms the center of the globe, whose poles

— ethics and economics — are only its contrasting

eminations.’[19] The most charitable conclusion is thus, once

again, that Anne Norton herself has never read a line of Carl

Schmitt.[20]

What, really, were the relations between Leo Strauss and

Carl Schmitt? The dossier is thin, and the link between the

two men rather tenuous. It occurs, besides, within a very

short period of time. Strauss was, in 1932, one of the first to

write a commentary on the second edition of Schmitt’s book

on the concept of the political.[21] His commentary was by no

means an unconditional approval. It was, on the contrary, a

critical appreciation, even if the critique was expressed in a

very polite manner. In his comments,[22] Strauss reproaches

Schmitt of remaining ‘within the horizon of liberalism’ even

while claiming to make a radical critique of it, and of not

having understood that Hobbes — who is in his eyes the

antipolitical thinker par excellence — is none other than the

one ‘who had laid the foundations of liberalism,’ by virtue

notably of the individualistic premises of his doctrine. He

also states that the true foundation of the position of

Schmitt vis-à-vis liberalism is his Catholicism. These

remarks led Carl Schmitt to modify certain passages of his

book.[23] In the final edition, Schmitt recognises that he was

led to reformulate certain of his concepts and to correct

himself following the critiques formulated by Leo Strauss,

whom he describes merely as an ‘attentive reader’ of his

work.[24]

Also in 1932, Carl Schmitt wrote a letter recommending

Leo Strauss for a fellowship at the Rockefeller Foundation, a

fellowship which allowed the latter to pursue his studies in



France and England before he emigrated definitively to the

United States in 1937 (where he taught political philosophy

at the University of Chicago from 1949). Heinrich Meier has

published the text of the three letters addressed to Carl

Schmitt by Leo Strauss between 13 March 1932 and 10 July

1933. In the first of these letters, Strauss thanks Carl

Schmitt for the help that he has given him and confines

himself to politely expressing to him his respect for his work,

which is indeed the least he could do vis-à-vis someone to

whom he was indebted. In the second letter, dated 4

September 1932, he specifies the critiques expressed in his

article. In the third, he asks Schmitt about a project of a

critical edition of the work of Hobbes in which he says he

wishes to participate. This project never materialised.

Schmitt never replied to the last of these letters, and we do

not have the text of his replies to the other two, supposing

that there were any. No other correspondence between the

two men is known, even though it is possible that Strauss

wrote once more to Schmitt in 1934. The relations between

Leo Strauss and Carl Schmitt did not go very far. Carl

Schmitt — who, in 1932-33, could at that time know only

the first part of Strauss’ work on Hobbes, as well as his

critique of Spinoza which appeared in 1931 — would confine

himself to citing his name in his book on the Leviathan

which appeared in 1938.[25] As for Strauss, he would never

publish anything more on Carl Schmitt.[26]

We shall not investigate the contents of the political

philosophy of Leo Strauss here. Let us say only that it is

sufficient to read Strauss’ work to confirm that his

inspiration is radically different from that of Carl Schmitt.

Heinrich Meier is one of those who have best shown the

radical incompatibility (‘insuperable opposition’) existing

between the political theology of Schmitt and the political

philosophy of Strauss: ‘inter auctoritatem et philosophiam

nihil est medium.’ ‘The gulf between political theology and

political philosophy is insuperable,’ he writes, ‘dividing Carl



Schmitt and Leo Strauss even where both seem to agree in

their political positions or in fact agree in their political

critique of a common opponent.’[27] ‘Whereas the political

does have central significance for the thought of Leo

Strauss, the enemy and enmity do not,’ he further states,

which clearly shows the error of the interpretations

attributing to Strauss a thought governed by the idea of

hostility.[28] There is therefore, to repeat the expression of

Heinrich Meier, a ‘gulf’ between the two men. The authors

who today claim to see in Leo Strauss the successor and

disciple of Schmittian thought cannot be taken seriously.

The hypothesis that Carl Schmitt influenced the American

neoconservatives through the intermediary of Leo Strauss is

only a fable. But Carl Schmitt’s thought is, on the other

hand, as numerous observers have noted, still topical, in

particular since the attacks of 11 September 2001 — a

topicality which international developments, as well as

certain initiatives by the American government, have

continued to nourish in recent years. In this essay we shall

examine the main reasons why Carl Schmitt remains topical

today.
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1. From ‘Regulated War’ to the

Return of the ‘Just War’

tatesmen should, above all, have the ability to

distinguish friends from enemies,’ writes Irving Kristol,

one of the principal American neoconservatives in the

journal of his son William, The Weekly Standard.[29] Carl

Schmitt would not have disagreed with this statement;

neither in its descriptive aspect nor in its normative aspect.

The very essence of politics consists, according to him, not

so much in the fact of hostility as in the possibility of making

a distinction between public friends and public enemies —

not when a conflict has already materialised, but in respect

of potential conflicts. Politics, in other words, implies

conflict: a strictly pacific vision of social life is an unpolitical

vision. Consequently, the uncertainty of the identity of the

enemy constitutes one of the greatest dangers in politics.

Schmitt, however, does not maintain the famous formula

of Clausewitz, according to whom war is only the

continuation of politics by other means. On the contrary, he

emphasises that ‘its meaning for the understanding of the

essence of politics is thereby still not exhausted.’[30] War is

itself, just like the state of emergency of which we shall

speak again below, a border concept (Grenzbegriff). It is

incontestably an extension of politics because politics

implies hostility, but it cannot be reduced to this because it

has its own essence. Schmitt emphasises that war has its

own perspective and its own rules, and that the latter ‘all

presuppose that the political decision has already been

made as to who the enemy is.’[31] In supporting the view that

politics, even in peacetime, possesses a conflictual

dimension, Schmitt adopts a position close to that of

Clausewitz, but which should not be confused with it; it



tends rather to complete it and to go beyond it. Clausewitz

sees what is political in war, Schmitt what is conflictual in

politics.

Schmitt posits at the same time a political conception of

hostility. The enemy must, according to him, be regarded

politically: he must remain a political enemy, that is, an

adversary that one must fight, certainly, but with whom one

can one day make peace. In the perspective of the jus

publicum europaeum,[32] peace clearly remains the aim of

war: every war is naturally concluded by a peace treaty.

And, as it is only with an enemy that one can make peace,

that implies that the belligerents mutually recognise one

other. Such a recognition (of the Other, both in his

similarities and in his differences) is the very condition that

makes peace possible, for only a belligerent whom one has

previously recognised can be invited to conclude a peace

treaty. This is why Schmitt affirms that an absolute war, a

total war, would be a disaster from a strictly political point

of view since, by attempting to annihilate the enemy, it

eliminates the element which constitutes politics.[33]

Of the ‘regulated war,’ characteristic of the Westphalian

order founded on the jus publicum europaeum which

replaced the old respublica christiana,[34] Carl Schmitt says

that it is a war where the belligerents ‘respect each other at

war as enemies and do not treat one another as criminals,

so that a peace treaty becomes possible and even remains

the normal, mutually accepted end of war.’[35] War

conducted according to the old law of nations follows rules

governing, for example, the conduct of troops towards

prisoners and civilians, the respect for neutral parties, the

immunity of ambassadors, the rules of surrendering a

stronghold, and the modalities of concluding a peace treaty.

It almost never aims at overthrowing a sovereign or

changing the government of a country, and is usually fought

simply to achieve territorial objectives. Finally, it is an

exclusively inter-state reality. The state enjoys at the same



time a monopoly of legitimate violence (Max Weber) and a

monopoly of political decision (Schmitt), meaning that

private wars and family vendettas are forbidden (a

prohibition that was gradually extended to the duel). This

means that individuals can only be public enemies as

members or citizens of a state, and not individually in

themselves. In the Westphalian order each sovereign’s jus

ad bellum[36] is recognised, for it is part of the liberties or

rights constitutive of state sovereignty. Such a system

excludes the very idea of ‘international police.’ It also

recognises the legitimacy of the neutrality of third parties.

In the eyes of Schmitt, the great merit of the jus publicum

europaeum has been to substitute for the Medieval doctrine

of the ‘just war,’ with its moral origin, a political doctrine of

the ‘war within protocols’ or ‘war in due form’ (Vattel).[37]

This new doctrine was introduced when the sovereign states

asserted themselves, notably in relation to the Roman

Church (as a result of the ‘neutralisation’ of the religious

wars that had divided and devastated Europe). This

development led first to the recognition of the sovereign

character, and equal sovereignty, of states, then to the

emphasis no longer of jus ad bellum (the rules governing

when a war can be lawfully started) but of jus in bello (the

rules governing how a war, once begun, should be

conducted). From then on, it is no longer the war that is

accepted when it is declared ‘just,’ but the enemy who

becomes ‘just’ insofar as he is recognised. War between

states is thus a fundamentally symmetrical war. It is

modelled on the duel, in which the adversaries mutually

recognise each other’s equality and both observe the rules

of the same code. Thanks to the formal concept of the

justus hostis,[38] of the recognised enemy, international law

makes war a regulated confrontation between sovereign

states that are formally equal, basically amounting to ‘a

duel between cavaliers seeking satisfaction.’[39]



Far from thinking that war suspends the rule of law,

Schmitt pleads relentlessly that, on the contrary, war should

always be subjected to the principles of the jus in bello. As

Norbert Campagna writes, ‘The Schmittian concept of war is

a profoundly juridical concept.’[40] The jus publicum

europaeum, in instituting uncrossable boundaries, has

prevented armed conflicts from degenerating into total war,

that is, into ‘blind and reciprocal extermination.’ It is in this

way, writes Schmitt, that we have succeeded in

‘rationalising, humanisation, juridifying, in short:

circumscribing war,’[41] i.e., limiting it. The doctrine of the

‘war in due form’ is equivalent to a limitation of war, for it

makes the war of annihilation impossible. The jus publicum

europaeum has been the katechon[42] par excellence, the

great delayer of the return of ‘just wars’ within the horizon

of juridical universalism. War is thus for Schmitt never an

end in itself. For him it does not even have a value in the

sense of a symbolic (or aesthetic) representation of human

existence: ‘warlike values,’ as already noted, are totally

alien to him. Such a conception of war, even while

recognising that war is inevitable, is clearly in the service of

peace. Even when politics is defined by the element of

conflictuality that it contains, war is posited as an exception,

as a temporary disturbance of the normal order of things

that is peace.

Total war is a war which, in contrast to the regulated war,

does not recognise any limitations. It is the type of war

which is exalted in biblical monotheism, under the form of

the ‘obligatory holy war’ (milhemit mitzva) conducted

against the enemies of God. The enemy is then no longer a

simple adversary with whom one can be reconciled, but a

figure of evil who must be eradicated. The Book of Joshua,

notably, describes at great length the extermination of the

enemy, the destruction of his towns, the murder of women,

children and even animals, the mutilation of the corpses,

and so on — all things presented as a sacred duty.[43]



It is from a re-elaboration of this biblical doctrine by

Christian theologians that the doctrine of the just war

(bellum justum) was born in the Middle Ages, which is no

longer a war explicitly willed by God, but a war which can be

conducted legitimately provided that it obeys certain rules

and conditions.[44] The classical conditions of the just war are

the just cause, the legitimate defence, the proportionality of

means, and the last resort. War must be conducted by a

legitimate authority, have peace as its aim, respond to a

‘just intention,’ and obey certain rules in the conduct of the

operations, such as avoiding unnecessary bloodshed. As

Danilo Zolo stresses, it is also an essentially worldly war and

which supposes the presence of a stable auctoritas

spiritualis,[45] in this case that of the Roman Catholic Church.

An important point is that these rules are valid only for the

people of the respublica christiana, and do not apply to

pagans, ‘infidels,’ ‘barbarians,’ ‘savages,’ pirates and so on,

who can never hope to benefit from them. As a result, all

the crusades are ipso facto just wars and pontifical

mandates valid for the territorial conquest of lands

belonging to non-Christian peoples. Unrestricted enmity has

thus been banished from the European world. The theory of

the just war introduces a discriminatory conception of war: if

there are just wars, there are also unjust wars. But it also

divides humanity into two categories: against the ‘infidels’

and the ‘barbarians’ everything is permitted.

Carl Schmitt, in his essay of 1938 on ‘the turn towards

the discriminatory conception of war,’[46] situates the

beginning of the collapse of the old law of nations around

1890. The process would be completed during the First

World War, which begins under traditional forms but turns,

from 1917, into a war of a new type. The era of the ‘modern

just war’ begins with the signature of the Treaty of Versailles

and the will of the Allies to bring Kaiser Wilhelm II to justice,

for ‘supreme outrage against international morality and

against the sanctity of treaties,’ that is, for having started



the war. In this way one of the founding principles of the jus

publicum europaeum was abandoned, according to which

there cannot be any power on Earth which has the right to

judge the sovereign of a nation (Hobbes: Non est potestas

super terram quae comparetur ei).[47] Henceforth, one who

declares war can be regarded as a criminal who should be

brought to justice and punished. The consequences will

prove disastrous. ‘What Schmitt considers,’ writes Norbert

Campagna, ‘[...] is that wars are apparently no longer

battles between adversaries who recognise one anothers’

rights and status, but tend more and more to become police

actions opposing the police of the international order to the

state judged an aggressor. War becomes thus a kind of

battle between the forces of good and the forces of evil,

between those who arrogate to themselves the right to

judge and those who should be put on the dock.’[48]

Is the just war of the modern age a military or a political

concept? It far exceeds the demands of a simple armed

fight, but it also implies a representation of the enemy that

goes beyond Carl Schmitt’s properly political definition of

the term. Just war is in fact a moral concept, where evil is

posited as an absolute. By the same token, it is equally

antipolitical in that it seeks to annihilate the enemy, who is

the defining element of politics. The ‘discriminatory’ modern

war, Schmitt would say, ‘also is a retreat from the juridical

concept of the enemy.’[49] The ideological appropriation of

the concept of war and of the principle of recognition (or

non-recognition) invariably leads to making a criminal or an

outlaw of the enemy. ‘The present theory of just war,’ writes

Schmitt, ‘aims to distinguish the opponent who wages

unjust war. War becomes an “offense” in the criminal sense,

and the aggressor becomes a “felon” in the most extreme

criminal sense: an outlaw, a pirate.’[50]

To say that the enemy is a criminal is a way of denying

him all political claims, thus disqualifying him politically. The

criminal cannot claim an opinion or an idea whose degree of



truth or falsehood it may be necessary to evaluate; he is an

intrinsically destructive being. When one fights in the name

of what is absolutely valuable, the enemy is absolutely

devalued: he is declared an absolute non-entity. The

criminalisation of the enemy thus entails the effacement

(Hegungen) of the limitations applied to war by European

international law. ‘The introduction (or reintroduction) of a

moral perspective into the law,’ writes Jean-François

Kervégan, ‘involves recourse to a new concept of the

enemy, that of a total enemy, and ends in the

transformation of the “limited” war, i.e., the classical war

between juridically equal sovereign powers, into a total

war.’[51] In fact, with the demonisation of the adversary, the

annihilation of the enemy identified with absolute evil

becomes more than a condition necessary for victory, it

becomes a moral imperative. Carl Schmitt writes, ‘Such a

war is necessarily unusually intense and inhuman because,

by transcending the limits of the political framework, it

simultaneously degrades the enemy into moral and other

categories and is forced to make of him a monster that must

not only be defeated but also utterly destroyed.’[52]

The just war of modern times thus acquires at once a

double character, that of a war eminently moral and that of

a police operation destined to chastise an enemy perceived

as a criminal. This evolution would reach its peak with the

radical (provisional) disqualification of all warlike enterprises

other than defensive ones, defining unilaterally declared

wars of aggression as crimes.

The idea that one could definitively suppress war dates

back at least to Erasmus, who affirmed in Querela pacis that

‘there is no peace, even unjust, which is not preferable to

the most just of wars.’ Beginning in the second half of the

eighteenth century, the idea spread that it was possible for

humanity to move progressively towards what the Abbé de

Saint-Pierre and Immanuel Kant called ‘perpetual peace.’ In

the following century, this conviction took hold in very



different milieus, but all equally heirs of the philosophy of

the Enlightenment. The liberals then thought that ‘gentle

commerce’[53] would progressively bring nations together,

while the socialists imagined that the society of the future

would abolish all causes of conflict, both sharing the same

irenic and optimistic vision of ‘progress.’ Their hopes would

be shattered by the events of the twentieth century,

without, however, the pacifist illusion disappearing

completely.

After the First World War, a persistent current continued

to fight for the suppression and criminalisation of war. It is

this mistaken position, and also the persistent ideal of a

world where war has been eliminated forever, which leads

today to the reappearance of the concept of the just war,

and to the legitimation of war by a moral doctrine based on

the ideology of human rights. This makes possible once

again the war of annihilation, while technological progress

permits the development of more powerful weapons than

ever before. It is no longer a question of just war in the

Medieval sense, which still recognised certain limitations,

but the just war conducted in the name of ‘humanity,’ of

‘freedom’ and of ‘right.’ Already, with the Kellogg-Briand

Pact of 1928, it is not so much war in itself which was

condemned as the right of nations and states to wage it. In

this way, wars based on national interest were decreed to

be unjust, whereas international war, war conducted in the

name of humanity, became the new ‘just war.’ The danger

of this development ‘is that it […] imposes on politics the

mortal snare of a perpetual peace that has every likelihood

of transforming itself into endless war.’[54] It is summarised

in the formula, ‘Perpetual war for perpetual peace.’

According to Carl Schmitt, ‘The political world is a

pluriverse, not a universe.’[55] The reason for this is that

humanity is either a biological category or a moral category;

it is not a political concept. Schmitt cites here the famous

phrase of Proudhon: ‘[W]hoever invokes humanity wants to



cheat.’ ‘When a state fights its political enemy in the name

of humanity,’ he explains, ‘it is not a war for the sake of

humanity, but a war wherein a particular state seeks to

usurp a universal concept against its military opponent.’[56]

‘The concept of humanity,’ he adds, ‘is an ideological

instrument especially useful to imperialist expansions.

Humanity as such cannot wage war because it has no

enemy, at least not on this planet. The concept of humanity

excludes the concept of the enemy, because the enemy

does not cease to be a human being — and hence there is

no specific differentiation in that concept. […] To confiscate

the word humanity, to invoke and monopolise such a term

probably has certain incalculable effects, such as denying

the enemy the quality of being human and declaring him to

be an outlaw of humanity; and a war can thereby be driven

to the most extreme inhumanity.’[57]

In France, on 7 August 1793, the deputy Garnier de

Saintes, had already proposed to the Convention[58] that the

English statesman William Pitt should be declared ‘the

enemy of mankind,’ in order that everybody may have the

right to assassinate him. To fight in the name of humanity in

fact means that one places oneself in the position of

decreeing who is human and who is not. That is the

paradox: all discussion that claims to efface the boundaries

between men to extend the notion of ‘us’ to the totality of

the human species ends in recreating in the midst of

humanity itself a line of division and exclusion more radical

than the ones preceding it. ‘Only when man appeared to be

the embodiment of absolute humanity did the other side of

this concept appear in the form of a new enemy: the

inhuman,’ writes Schmitt.[59] War in the name of morality is

thus the very model of the most inhumane warfare. Abstract

universalism makes absolute enemies of its adversaries and

transforms ‘humanitarian’ wars into wars of extermination.

Following the example of revolutionary France, the United

States has never stopped proclaiming that the causes which



it defends are consistent with the interests of humanity.

‘[The American] flag,’ said Woodrow Wilson already, ‘is the

flag not only of America but of humanity.’[60] ‘We are rapidly

becoming a nation of humanitarian crusaders,’ noted Irving

Babbitt in 1924.[61] ‘This ideal of America is the hope of all

mankind,’ George W. Bush stated in a speech on 11

September 2002, one year after the attacks in New York and

Washington.[62]

Instead of ‘humanity,’ Schmitt could just as well have

spoken of ‘freedom.’ In the course of history, freedom has

also constantly been cited by the United States to justify its

enterprises of conquest or annexation. It was by the concept

‘empire of freedom,’ theorised by Jefferson, that it justified

its first territorial conquests at the expense of Spain (in

Cuba) and Mexico (in Texas). The intervention in Vietnam

was also conducted in the name of ‘freedom.’ The same

goes for the war on Iraq, which plunged that country into

civil war and chaos. In his State of the Union Address of 28

January 2003, George W. Bush proclaimed, ‘The liberty we

prize is not America’s gift to the world; it is God’s gift to

humanity.’

From this perspective, it is no coincidence that the epoch

in which human rights have been proclaimed most forcefully

is also that in which the wars fought have proved to be the

most inhumane. This observation, according to Carl Schmitt,

is not at all paradoxical since it is when fighting in the name

of humanity that one is justified in considering one’s

enemies as inhuman. Proclaimed humanism ends in actual

dehumanisation. The Kosovo War, conducted in the name of

‘human rights,’ resulted in a systematic violation of the

rights of the Serbs, as well as a good amount of ‘collateral

damage.’ The war conducted against Iraq in the name of

‘freedom’ ended in what General Tommy Franks

characterised as a ‘catastrophic success.’ Another reason is

that there cannot be timeless fundamental rights, for what



is fundamental is always determined by a specific epoch or

culture.[63]

Total war marks not only the return to the ‘state of

nature’ as Hobbes imagined it. The wars where the enemy is

considered as a criminal or an outlaw thereby betray their

theological or religious character. Like the crusades, the

wars of religion or wars conducted against the heretics or

pagans, these are wars without limits, wars taken to

extremes, because they come under moral categories

between which there can be no reconciliation. ‘It goes

without saying,’ notes Norbert Campagna, ‘that evil cannot

enjoy “equality under the law” with the good side: the

forces that fight for “the good” lay claim to all of the rights,

while the forces that are ranged on the side of “evil” find

themselves, for their part, deprived of all rights, for it is

inconceivable to let the forces of evil enjoy any rights

whatsoever [...] The “good” can drop bombs on civilian

populations; the “bad” have no right to do so [...] If the

cause for which one fights a war is just [then] all hostile acts

one commits in it are intrinsically just, however little care

one takes to wage it according to the rulebook.’[64] The fight

in the name of good authorises not only the interference in

the internal affairs of sovereign states (in the name of

humanitarianism, freedom, democracy or human rights) but

also the restriction of freedoms, the opening of camps that

permit the internment of prisoners without any legal status,

the bombing of civilian populations, the destruction of

industrial infrastructure, the recourse to torture, the use of

napalm or white phosphorus, depleted uranium projectiles,

cluster bombs, anti-personnel mines, and so on. In a public

debate on CBS in 1996, the former Secretary of State,

Madeleine Albright, was questioned by Leslie Stahl on the

necessity of establishing a blockade against Iraq, thereby

bringing about the deaths of 500,000 Iraqi children (‘We

have heard that a half-million children have died [in Iraq]. I

mean, that’s more children than died in Hiroshima. Is the



price worth it?’). Albright’s reply was unequivocal: ‘I think

this is a very hard choice, but we think the price is worth

it.’[65]

The consequences of equating the enemy with a criminal

who should be punished, are therefore considerable. ‘That

ends,’ writes Jean François Kervégan, ‘in the transformation

of international law into an annex of the penal code, and

war into a police action aimed at repressing the guilty.’[66]

The repression of crimes and offences being traditionally

under the jurisdiction of the police, the military gradually

assumes the character of a police force. Already in 1904

Theodore Roosevelt declared that in the future the United

States could indeed find itself forced to ‘exercise [the

power] of the international police.’[67] In the period between

the wars, at the time of the Kellogg-Briand Pact (1928), the

‘prohibition of war’ would lead belligerents to redefine their

interventions as so many international police actions in

order to avoid the criminalisation of their enterprises. Today,

notably in the context of the war on terror, we are

witnessing a revealing blurring of the distinction between

police and army: while the police are increasingly made to

ensure internal order by military means, the army

undertakes wars which are regularly presented as

international police actions.

In much the same way, the boundary between domestic

and foreign politics, that is, between international conflicts

and civil wars, is breaking down. As Claude Polin observes,

‘The new wars are and can only be universal (world-wars),

merciless (without quarter), unlimited (total) and without

rules (these are international civil wars).’[68] Carl Schmitt

emphasises on many occasions that the just war inevitably

leads to civil war by virtue of the fact that it can be

conducted without consideration of the rules of the jus in

bello. One of the essential rules of the ‘war in due form’ is

the distinction between combatants and non-combatant,

between soldiers and civilians. This distinction is



automatically effaced in the just wars of modern times,

where one tends to consider that the entire enemy

population is guilty. The recourse to indiscriminate aerial

bombardment, with its destructive power and at the same

time anonymous and ‘cold-blooded’ character, is one of the

logical consequences of this development.

Today, we also see the proliferation of non-state actors

(non-governmental organisations, private and multinational

foundations, financial interests, lobbyists, etc.) in all the

domains of international life. This evolution has redefined

the relationships between the public and the private

spheres, and between the civilian and military sectors.

Whereas soldiers become more and more ‘technicians’ or

‘civilians in uniform,’ we simultaneously see an accelerated

privatisation of all that relates to security (or to preventing

insecurity). The privatisation of war does not result merely

from the fact that, in many theatres of operation, the

belligerents are civilians who have taken up arms, or from

the fact that certain criminal organisations now have

recourse to veritable private armies, as is the case with

drug-traffickers. Another notable fact is the reappearance of

private mercenary armies, notably in the United States,

where in the absence of conscription, enrolment in the

regular army is relatively small in relation to the total

population.

The private military companies, or PMCs, independent or

not of the military-industrial complex, today occupy a rising

position in the architecture of the American military and

national security (especially since their use compensates for

the reluctance of Congress to put in regular troops on the

ground). The turnover of such companies, in some cases

listed on the stock market, is constantly growing. The best

known are DynCorp Inc., Military Professional Resources Inc.

(MPRI), Kellogg Brown & Rott (KBR), Blackwater Security

Consulting, Erinys, Sandline, Titan and Caci International.

KBR, which belongs to the Halliburton multinational, where



several members of the Bush government hold personal

interests, signed a 200 million dollar contract with the

Pentagon on 13 June 2003. The security company

Blackwater has itself deployed almost 50,000 mercenaries

around the world. These private companies, which are

always looking for new markets related to defence and

security, have been pivotal in the redeploying American

power in the Persian Gulf. Today, they are especially active

in Iraq, where nearly 20,000 mercenaries provide logistical

support for the regular forces, without any excessive care of

the choice of means (and without their deaths being

counted among the losses suffered by the American

military). These auxiliary combatants, who are sometimes

paid as much as 1,000 dollars per day, are not subject to

any rules, conventions or regulations. Their status is

eminently paradoxical for, although legally employed by the

United States, under international law they are considered

illegal combatants.[69] ‘The private military companies

employed by the Pentagon (sometimes at unreasonably

high costs),’ writes Sami Makki, ‘have become essential for

a new interventionist strategy based on the capacity to

rapidly deploy forces anywhere in the world.’[70] The

mercenary ‘market’ is today estimated at 100 billion dollars

a year.[71] Concomitantly, but in an opposite direction, we

see a militarisation of humanitarianism, due to development

and humanitarian aid themselves becoming auxiliary

instruments in the fight against asymmetric threats, as well

as in the expansion of influence on the international scene.

The effacement of boundaries between the classical

categories of aggression culminates in the confusion of the

notions of war and peace themselves. When the enemy is

set up as a figure of evil, it is no longer possible to make

peace with him, for to make peace would be to compromise

with evil. In the old law of nations (jus gentium), defeat was

considered sufficient ‘punishment.’ Now, one has to

impeach before tribunals those whom one stigmatises as



‘responsible’ for the war. The indefinite pursuit of war, even

in times of peace, then becomes a moral imperative. Carl

Schmitt saw that the Treaty of Versailles and the Kellogg-

Briand Pact created an intermediate state between war and

peace in which peace became a sort of pursuit of war by

other means.[72] This situation has not ceased to evolve ever

since, ending up as near-indistinguishability. The ‘just war’

of modern times no longer ends in a peace treaty in good

and due form, but is pursued in peace under other forms.

Once the guns have fallen silent, the guilty should still be

punished, while the enemy population should possibly be

‘reeducated.’ The wars no longer end: they become

interminable, for it becomes much more difficult to put an

end to them when they are pursued also in peace. ‘Cold

war’ or ‘hot war’: aggression becomes, under different

forms, a permanent condition. It is at the same time an

eradication of the border between the exception (which is

war) and the norm (which is peace). Finally, given that

according to Carl Schmitt, politics implies the recognition of

the enemy, Clausewitz’s classic formula that war is the

continuation of politics by other means is reversed: war

becomes instead ‘the destruction of politics by every

means.’[73]

This erosion of the border between war and peace is

much more damaging to the concept of peace than the

concept of war. There are two reasons for this. First, because

the concept of peace cannot be interpreted in as many ways

as the concept of war (there is at most only one form of

peace while there are numerous forms of war). And second,

one wages war to obtain peace and not peace to obtain war,

and the end should always be more clearly defined than the

means of arriving at it.

There is no doubt that Carl Schmitt’s critique of the ‘just

war’ of modern times concerns primarily the United States

of America, for the vast majority of wars conducted by this

country have not been regulated wars, ‘duel wars,’ but wars



conducted against enemies treated as criminals and

pursued until their total capitulation. For Carl Schmitt, ‘All

significant concepts of the modern theory of the state are

secularized theological concepts.’[74] (‘Alle prägnanten

Begriffe der modernen Staatslehre sind säkularisierte

theologische Begriffe.’) In certain respects, ‘political

theology’ is more prevalent in the United States inasmuch

as the privileged position that an omnipresent civil religion

occupies there explains to a large extent the messianic

nature of American foreign policy, a character that

transcends the divide between Republicans and Democrats

(and even between interventionists and isolationists).

Herman Melville, in the nineteenth century, declared in

his novel White Jacket: ‘[W]e Americans are the peculiar,

chosen people — the Israel of our time; we bear the ark of

the liberties of the world [...] God has given to us, for a

future inheritance, the broad domains of the political pagans

[...]. [W]e are the pioneers of the world.’[75] Invoked in the

United States during the entire second half of the that

century, the doctrine of a ‘manifest destiny’ enunciated in

1845 by Sean O’Sullivan, realises the fusion of imperialism

and divine election, giving at one stroke a religious and

moral legitimacy to political, cultural and commercial

conquest.[76] Senator Albert J. Beveridge would later say:

‘God has not been preparing the English-speaking and

Teutonic peoples for a thousand years for nothing but vain

and idle self-contemplation and self-admiration. No! He has

made us the master organizers of the world to establish

system where chaos reigns.’[77] This viewpoint, which goes

back to the Pilgrim Fathers and the myth of the ‘city on a

hill,’ has never died out. One could cite innumerable

examples of it. The promised New World, the United States,

believes in its universal values and, considering itself as

invested with a divine mission, seeks in good conscience to

impose them on the rest of the world.[78] Did Ronald Reagan

not declare even in 1980, ‘Can we doubt that only a Divine



Providence placed this land, this island of freedom, here as

a refuge for all those people in the world who yearn to

breathe freely?’[79] Bill Clinton too declared during the

inaugural speech of his second term, that ‘America stands

alone as the world’s indispensable nation.’

Thanks to the events of 11 September 2001, the collusion

between the neoconservatives and the Protestant churches

of evangelical affiliation has been accentuated in a

revealing manner. The messianic vision inherited from

Puritanism and the Calvinist doctrine of predestination,

which cemented the consensus of the American society for

a long time, has undergone a flowering. The myth of

America as the ‘chosen nation,’ charged with imposing the

Good all over the world and against which the forces of Evil

shall not prevail, since Providence presided at its birth, has

again come to the fore, as in the epoch of the Great

Awakening between 1730 and 1750, with unusual force not

only in the political and diplomatic domains, but also in the

geopolitical. ‘Our nationalism,’ writes William Kristol and

David Brooks, ‘is that of an exceptional nation founded on a

universal principle, on what Lincoln called “an abstract

truth, applicable to all men and all times.”’[80] This vision is

consolidated by the certitude of being a bearer of what is

best in political and social matters: ‘Americans should not

deny the fact that of all the nations in the history of the

world, theirs is the most just [...] and the best model for the

future.’[81] ‘If the United States represents a people chosen

by God,’ observes Kenneth M. Coleman, ‘then it is almost

impossible to conceive a situation in which the interests of

humanity are not eminently similar to those of the United

States.’[82] ‘There is a value system that cannot be

compromised, and that is the values we praise. And if the

values are good enough for our people, they ought to be

good enough for others,’ one could recently read in The

Washington Post.[83] Many more similar statements could be

cited. Such an atmosphere tends to end in a fusion of



nationalism and messianism: ‘From the armed hand of the

Christian Messiah, Uncle Sam is becoming the Messiah

himself.’[84]

This messianic certitude of incarnating the good, this

tendency to posit the American principles as universal,

makes of America a ‘virtuous empire,’ where Claes G. Ryn

has, paradoxically, been able to discern the mark of a ‘new

Jacobinism.’[85] This ‘Jacobinism’ consists in wishing to bring

all societies into alignment with the American model, in

causing all different political cultures to disappear in favour

of a global ‘market democracy.’ John Gray takes the view

that American foreign policy is based on the ideological

conviction that ‘the market state’ is the only legitimate

mode of government, even though it is a specifically

American construct.[86] In fact, it has often been emphasised

how many Americans have a tendency to confuse the

United States with the world — a world considered

understandable only after it has been Americanised.

Historically, universalism has always favoured expansionism

and colonialism. The colonial conquests were officially

motivated by the desire to spread the principles of

‘civilisation’ and ‘progress’ to the world, both principles

being identified with a particular culture professing to be

‘universal.’ The values or aspirations proper for one

particular nation thus became identified with moral laws

supposed to govern the universe: a particular national

interest became universalised to the point of becoming,

theoretically, the interest of all humanity. From this way of

looking at things it follows that the colonised are colonised

for their own good, and that it is in the interest of the

dominated to be dominated. In such a perspective every

refusal to adopt the model posited as the best is quite

naturally interpreted as a manifestation of foolishness or

perverse hostility. This is an intrinsically war-engendering

interpretation: ‘Because the ideology of virtuous empire

envisions not only American world dominance but the



remaking of the world in its image,’ writes Ryn, ‘it is a recipe

for conflict and perpetual war.’[87]

Feeling threatened by everything that is different from

itself, the United States basically strives for a world without

enemies and threats, which must inevitably be the

equivalent to a homogeneous world. They think that they

will not be truly safe until everything that is fundamentally

different has been eliminated, that is, when the entire world

has been Americanised. Their unilateralism, even more than

their isolationism, cannot be otherwise explained.

Already during the signing of the Kellogg-Briand Pact, the

United States (which had refused to join the League of

Nations), had explained that it reserved the right to be the

sole judge of what constituted a war of aggression and of

what justified the recognition or non-recognition of a state.

Much more recently, in April 2001, it withdrew from the

United Nations Commission on Human Rights. In November

2001, it confirmed its refusal to ratify the international

convention, already signed and ratified by 144 countries,

which prohibits the manufacture, acquisition and the

stocking of biological arms, for the sole reason that it does

not accept the inspection or checking of its laboratories and

its arsenals. Some days later, it unilaterally revoked the

Anti-Ballistic Missile Treaty of 1972, which limits the

deployment of anti-missile defence. It also refused to sign

the treaty prohibiting anti-personnel mines, signed in

February 2001 by 123 countries, as well as the Kyoto treaty

on the protection of the environment and global warming. In

May 2001, it refused all discussion with its European

partners concerning the spying and eavesdropping network

‘Echelon.’ It still opposes the whole world on the production

of genetically modified organisms (GMOs) and hormone-

enriched meat. It is also the only Western country which has

never ratified the convention on the elimination of all forms

of discrimination against women adopted in 1979 by the

United Nations, nor the convention of 1989 on the rights of



children. It has made known that it does not recognise, in

respect of its citizens, the authority of the International

Court of Justice of the Hague, whose creation it financed.

Finally, it was without the endorsement of the United

Nations, and in opposition to the vast majority of the

countries of the international community, that it decided to

attack, invade and occupy Iraq.

On all these issues, particularly since George W. Bush

became president, the United States thus appears

determined to evade international norms and exempt itself

from rules it intends to apply or have applied to others. It

thus posits itself as an exceptional country — as a country

which, by its very nature, should enjoy freedom not to

observe any of the laws which it wishes others to observe.

In such a perspective it can only reject as restrictive,

obsolete, or irrelevant the rules which, in the best of cases,

it admits only insofar as they are not applied to itself. That is

why it ever more frequently adopts a strictly unilateral

attitude. There is no doubt that in its eyes it is the rest of

the world that must adapt.

Even when, as we have just seen, it considers that its

nationals cannot be subjected to international criminal

proceedings, the United States at the same time contends

that citizens of other countries are subject to its laws.[88] In

this way it transforms criminal law into a means of affirming

its sovereignty. ‘Like every nation-state,’ Jean-Claude Paye

writes, ‘the United States establishes a double juridical

system, a state of law for the nationals and a state devoid of

law for foreigners. Classically, for the other nations, the

distinction between the two juridical orders is articulated at

the border. However, for the American state, the border is

not a geographical fact. The primacy of American nationality

and the organisation of the two juridical orders do not

operate on a determined territory, but in the whole world. It

is a question not only of permitting the American nationals

to escape from international tribunals, that is to say, from



common jurisdictions, but also to make the other states

recognise the right of the American authorities to judge the

nationals of these countries by exceptional jurisdiction,

specially created for this purpose.’[89]

As we have seen, the United States does not hesitate to

designate the enemy, which unquestionably seems very

Schmittian. It does this with a determination and an energy

which contrasts with the softness and indecision that the

European countries often evince. But this designation of the

enemy does not at all correspond to the criteria enunciated

by Carl Schmitt. Not only does it not represent for the US

the political gesture par excellence—which, as such, could

only be evaluated by political criteria—but it assumes an

immediately Manichaean and moral dimension. The enemy

of America is not someone whom circumstances has made

into an adversary, and who under other circumstances could

be transformed into an ally. He is identified with Evil.

In his speech of 3 August 1983, Ronald Reagan had

already designated the USSR and the countries of the

Eastern bloc as ‘the evil empire.’ Since then, the Soviet

system has been replaced by other enemies; ‘international

terrorism’ and ‘rogue states,’ according to the expression

coined in 1994 by Madeleine Albright, but the enemy

continues to be denounced in the same terms. After the

attacks of 11 September, George W. Bush immediately

chose to present the war against terrorism as a ‘battle of

good and evil’ (‘Good and evil rarely manifest themselves as

clearly’).[90] He asked the rest of the world to stand by him in

his ‘crusade’ (‘Join us in our crusade or face the certain

prospect of death and destruction’). Evoking the attacks on

New York and Washington, he declared: ‘Today, our nation

saw evil.’[91] On 29 January 2002, the American president

also used David Frum’s expression ‘the ‘axis of evil’ that

would be subsequently be repeated several times.

According to this point of view, the world is divided into

those who fight for good and those who oppose it or who are



accomplices of evil. There is no third position, no possibility

of remaining neutral. ‘Either you are with us, or you are with

the terrorists,’ George W. Bush declared before Congress on

20 September 2002.[92]

What is very remarkable is that this Manichaean system,

which conceives of the world as a battlefield that is

irremediably divided into two camps, that of Good and that

of Evil, is today found both in the speeches of Osama bin

Laden and in those of Bush — and doubtlessly made in good

faith in both cases. The principal terrorist, bin Laden, calls

for ‘jihad’ against the ‘great Satan,’ George W. Bush for a

‘crusade’ against the ‘axis of evil.’ The parallels are striking.

At first glance, both the American president and bin Laden

adhere to the idea that the world and politics can be

understood only in terms of friends and enemies.[93] But

there too, one would be wrong to infer any sort of influence

by the thought of Carl Schmitt. For the way in which the two

of them pose the question of enmity is in no way

Schmittian, since they pose it in absolute terms and

eliminate from it the possibility of third parties which could

remain neutral. In other words, they believe not only in the

inevitability of a conflictual dimension in political life, they

believe that this conflictuality opposes only two camps

against each other and that should be immediately carried

to extremes. The characteristic element is the religious

aspect, which is found in both speeches (each of the two

protagonists of course refusing to recognise this aspect in

his adversary, as for Bush, bin Laden is merely a criminal

while, for bin Laden, Bush is merely the representative of a

decadent materialistic world, even if he is also a ‘crusader’).

Jacques Derrida has correctly observed that the Bush-bin

Laden confrontation fundamentally brings into play ‘two

political theologies.’[94] Bruno Etienne, a specialist on Islam,

has made the same observation: ‘The jihad is opposed to

the crusade, Good to Evil, Allah to the Great Satan, the

Afghan fatwa to the “Texan fatwa”; in short, we are



confronted with a fratricidal war opposing God to God.’[95]

Carlo Galli, an excellent expert on Carl Schmitt, speaks

similarly of ‘apocalyptical theology.’[96] Islamic

fundamentalism on one side, neoconservative

fundamentalism on the other.

With the attacks of September 11, the United States in

any case realised that it is was henceforth vulnerable on its

own soil. The recognition of this vulnerability, contrasting

with its (justified) conviction of possessing ‘a position of

unparalleled military strength and great economic and

political influence,’[97] has brought about a redefinition of its

strategic objectives and of its modes of operation.

The new American strategy was officially stated in a

public report issued in September 2002. There it is made

clear already in the first pages that the United States will no

longer accept that its enemies may attack first: ‘As a matter

of common sense and self-defense, America will act against

such emerging threats before they are fully formed.’[98] ‘We

must adapt the concept of imminent threat to the

capabilities and objectives of today’s adversaries,’ the

report also states.[99] Contrary to strategies based on

retaliation or defence, the precautionary attack thus

becomes the rule. It is no longer a question of waiting for

the threat to materialise; it should be prevented or

anticipated by attacking first. George W. Bush indicated as

much already in a speech made in June 2002 before the

Military Academy at West Point.

These orientations have been confirmed by the report

entitled The National Defense Strategy of the United States

of America, published by the Department of Defense in

March 2005, where one may read : ‘[W]e will defeat

adversaries at the time, place, and in the manner of our

choosing — setting the conditions for future security.’[100]

The text underlines that ‘America is a nation at war’ and

that ‘[t]he attacks of 9/11 gave us greater clarity on the

challenges that confront us.’[101]It is made clear that the



sovereignty of countries that represent a ‘threat’ will not be

respected.[102] The ‘problem states’ are defined as those that

are ‘hostile to U.S. principles.’ The document reaffirms the

principle of preventive war against the ‘entities [who] are

hostile to freedom, democracy, and other U.S. interests’:[103]

‘Allowing opponents to strike first […] is unacceptable.

Therefore, the United States must defeat the most

dangerous challenges early and at a safe distance, before

they are allowed to mature.’[104] Cyberspace, finally, is

defined as a ‘new theater of operations.’[105]

The problem is that this doctrine of ‘legitimate preventive

defence’ contradicts Article 51 of the Charter of the United

Nations, under which defensive wars are only legitimate in

response to an attack by another state, thus totally

excluding the ‘pre-emptive’ attack, even when based on the

supposed existence of an ‘imminent threat.’ The prohibition

of the use of force except in cases of legitimate defence and

in respect of actions carried out at the behest, and under

the auspices, of the Security Council, figures equally in

Article 2 of the Charter of the United Nations. The reason for

this prohibition is that preventive wars have always been

considered wars of aggression under modern international

law.

In the domain of international affairs, the application of

this doctrine has been translated into the war in

Afghanistan, followed by the second Iraq War, undertaken in

a ‘preventive’ way, in violation of all the rules of

international law and without the support of the United

Nations. At the same time, the United States has also put its

allies under strong pressure in order to make them, too,

disregard principles of international law, and even their own

constitutions — albeit most of them refused — in

accordance with the principle ‘who is not with us is against

us.’

For the Bush administration, military power appears to be

more important than politics, diplomacy and even



economics as a means of exercising influence and imposing

hegemony. Becoming increasingly a permanent means, war

tends to become an end in itself, making the sociopolitical

necessity of a peace treaty superfluous. At the same time,

the American military power becomes ubiquitous, that is to

say, capable of intervening everywhere and at any time due

to the global range attained by ICBMs, which allows the

projection of power to any point on the globe thanks to a

sophisticated logistics of expeditionary capacities (networks

of aerial and naval bases, the militarisation of space,

precision targeting, prepositioned modular stocks,

systematic recourse to information technology, etc.). The

doctrine of preventive war, finally, reveals the sovereign. To

express it in Schmittian terms: to speak of a ‘rogue state’

comes down to saying that the one who decides unilaterally

who is a ‘rogue’ is the sovereign.

Preventive war has often been presented in America

either as a sort of legitimate defence by anticipation, or as a

military form of the ‘precautionary principle.’ It comes down

to punishing a virtual or supposed ‘crime’ even before it has

been committed, which opens the door to all sorts of

speculations concerning the intention of committing it

attributed to the ‘threatening’ nations. One of the science-

fiction novels of Philip K. Dick entitled Minority Report (from

which a successful film was derived) imagines a future

society in which the murderers can be arrested and placed

in detention even before committing their crimes. The

preventive ‘strategy’ of the United States is a sort of

extension of this principle, and runs up against the same

problems that a would-be murderer or terrorist whom one

arrests even before he has committed the act, is strictly

speaking, if not ‘innocent,’ at least someone who has not

yet done anything at the moment when he is deprived of his

freedom. This strategy thus comes down to rendering

people who have not broken the law harmless on the

grounds that one is convinced that they had the intention of



breaking it. From that point arises the problem of evaluation

and of proof: how does one demonstrate an intention? And

how does one reply to those who contest this evaluation? As

Francesco Ragazzi writes, ‘the only possible justification of

intervention would be the infallible character of

prediction.’[106] But how could it be infallible? To justify the

war against Iraq it was alleged that the regime of Saddam

Hussein possessed ‘weapons of mass destruction’ and had

the intention of using them. We know today that this was

only an official lie.[107]

The adoption of a doctrine of preventive war by the

United States and of the right to attack first marks a

manifest rupture with the rules of modern international law,

and seems in fact to attest to a will to return to the model of

the Medieval ‘just war.’[108] ‘The aim of the arguments of the

White House,’ writes Francesco Ragazzi, ‘is indeed to pass

off an act recognised from the beginning as illegal for

something that would be one of the characteristics of the

“just war.”’[109] That is, however, impossible, for the classical

definition of the ‘just war,’ in Grotius for example, formally

excludes the first attack and preventive wars prompted by

fear of a supposed attack.[110] For the old theoreticians of the

just war, war is, at the same time, always an (inevitable)

evil, in certain circumstances a (possible) lesser evil and a

(legitimate) remedy against evil. In spite of its ‘moral’

background, the just war, as we have seen above, continues

to obey certain principles and observe certain conditions.

Everything is therefore not permitted in it: the existence

itself of the jus in bello contradicts the adage inter arma

silent leges (‘in times of war, the law falls silent’), legitimate

defence being itself defined in very strict terms.

The concept of just war also leads to the question of who

is authorised to determine whether a war is just or not. Who

decides on the conformity to ‘justice’ in such a

circumstance? In the Middle Ages, such decisions were

generally referred to a third party deemed to be impartial.



But George W. Bush rejects forthwith the idea of such a third

party (which could be the United Nations), just as he rejects

the idea of neutrality. As long as the task of characterising a

war is not referred to a third party, only the dominant power

is capable of validating the idea that a military enterprise is

justified or not, in which case the ‘just war’ is nothing more

than the war waged by the strongest.

If the doctrine of the just war is making a comeback

today, based on the ideology of human rights, that is, on the

modern version of subjective natural law, it is in a ‘wild’

manner, without taking into account the principles used in

the Middle Ages to determine if a war was ‘just’ or ‘unjust.’

From now on it suffices for a war to be declared just (by

those who conduct it), that it be conducted in the name of

the grand principles of freedom, humanity or democracy,

even if these principles themselves are constantly flouted in

the course of the hostilities. The other conditions are lost

sight of. More than in the Medieval wars, this type of war, of

a strongly ideological and moral character, rather reminds

us of the wars of extermination that are narrated in the

Bible. The rhetoric of the ‘axis of evil’ opposed to the forces

of the good leads us, from this point of view, to the most

primitive political theology. As Danilo Zolo writes, ‘The new

war is “global” in a sense that one can say is monotheistic

by virtue of the constant references to universal values on

the part of the (Western) powers who promote it: war is no

longer justified in the name of particular interests or

objectives but from a superior and impartial point of view

and by invoking values that are supposed to be shared by

all of humanity. The Weberian “polytheism” of morals and

religious beliefs is systematically denied by the

theoreticians of global war. A monotheistic vision of the

world — particularly the biblical and ardently Christian one

of the present group directing the United States, composed

of Methodists, Presbyterians, Episcopalians and Lutherans —



is opposed to the pluralism of values and the complexity of

the world.’[111]

This procedure permits the United States to posit its

sovereignty as inviolable even while considering itself as

authorised to intervene as it pleases in the rest of the world

— and this at the risk of being regarded as the principal

factor of the growing brutalisation of international relations.

‘The international state of emergency,’ writes Francesco

Ragazzi, ‘would thus be this logic implicit in the American

strategy of suspending international norms while making a

pretence of carrying out actions which have the force of law

[...]. It is a question of submitting other states to a

restructured system of international law without submitting

to it oneself.’[112] ‘It is a question for the United States,’ he

adds, ‘of arrogating to itself the right of suspending the

rules of international law to fight against an internal enemy,

but internal only in relation to the vague limits drawn by

American hegemony, where the entire world becomes the

container of what is deemed to be internal.’[113]

The new ‘pre-emptive’ strategy of the Bush

administration is in fact a continuation of neither the old

moral Wilsonianism nor of balance-of-power ‘realism.’ It of

course borrows from the first its essentially moral conviction

of a ‘universal mission’ assigned to the chosen nation, from

the second the concern for a politics oriented towards the

defence of ‘the national interest’ of the United States, but it

constitutes above all a mixed novelty, grounded in

unilateralist hegemonism, whose implementation,

equivalent to reintroducing the jus ad omnia[114] in a

selective manner into international politics, entails not the

modification but the complete destruction of the written or

unwritten rules that constitute international law.[115]
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2. From Partisan to ‘Global’

Terrorist

t the end of the nineties, [Georgy] Arbatov, advisor to

Gorbachev, declared to the Americans: ‘We are going

to deal you the most terrible blow: we are going to deprive

you of an enemy.’ Significant words. The disappearance of

the Soviet ‘evil empire’ risked in fact eliminating the

ideological legitimation of the basis for American hegemony

over its allies. From then on it was necessary for the

Americans to find an alternative enemy, the threat of which

— real or supposed, but in any case capable of being

exaggerated and exploited — would permit it to continue to

impose this hegemony over its partners (more or less

transformed into subjects). The United States did that in

2003, two years after the attacks of 11 September by

introducing the notion of a global war on terrorism.

This new designation of the enemy explains why

numerous authors have undertaken, in the course of these

last years, to examine the situation of the present-day world

in the light of this or that aspect of the work of Carl Schmitt,

in most cases with reference to the military operations

conducted by America and the measures taken by

Washington to combat Islamism or global terrorism.[116] This

is what we ourselves shall do in studying the figure of the

‘global’ terrorist in comparison with the figure of the

partisan, evoked by Carl Schmitt in his famous work The

Theory of the Partisan.[117]

But it is first of all important to recall that, originally, the

word ‘terror’ did not designate the action of the irregular

partisan. ‘Terror’ was the generic name of the period

extending from September 1793 to July 1794, during which

the French Revolutionary forces made ‘terror the order of



the day’ in order to suppress their political opponents. When

he appears on the political scene, the ‘terrorist’ is thus not

an irregular fighter who opposes the legitimacy of his action

to the legality he is combating. On the contrary, he acted in

accordance with the law. The ‘Terror’ of 1793 was a state

phenomenon which coincided with one of the episodes of

the French Revolution. It was exercised in the name of the

state and, as such, supposes the legal monopoly of

violence. The word ‘terrorism’ itself appears for the first

time in the French language in 1794 to designate the regime

of political ‘terror’ that then held sway. Two years later, it

appeared in dictionaries. ‘Millions of devils of hell called

terrorists have been let loose on the world,’ observed

Edmund Burke at the time. The word thus originally referred

to actions by a state or a political regime, that is, to legal

actions (which one may consider illegitimate), and not to

illegal actions (which could be considered legitimate). It is

only later, in the course of the nineteenth century, that

‘terrorism’ would be perceived above all as an illegal form of

action conducted against a state or political regime. It would

then become loaded with negative connotations and cease

to be used for designating one’s own actions. (Although the

word ‘terror’ would continue to be used to qualify certain

measures adopted by totalitarian regimes, such as the Nazi

regime or the Stalinist regime. One would then speak of

‘terror,’ but not of ‘terrorism.’ By this time, the two terms

had been distinguished. This remark is important, for it

allows us to understand how a concept such as state

terrorism could, and can, exist.)

It is equally interesting to note that the appearance of the

‘Terror’ in France goes hand in hand with the

implementation by the French revolutionaries, from April

1792, of the first war in history that one could qualify as a

‘total war’ — an expression which has never been applied,

for example, to the religious wars of the sixteenth century

nor to the Thirty Years’ War, in spite of the numerous



atrocities that were committed especially in the latter of

these conflicts.[118] Total war, as we have seen, is

characterised notably by the abolition of traditional

distinctions between civilians and combatants. In 1792, one

of the driving forces of this novelty was the first real mass

conscription in history, which created for the first time

regiments entirely composed of freshly mobilised civilians

(‘regimentations’ of masculine populations which,

subsequently, would serve as a model for the control of

civilian society by totalitarian regimes). A total war also

immediately assigns to itself unlimited objectives and

extends to all aspects of life in society. While the

revolutionary ‘terrorist’ presented himself as undertaking a

virtuous work (he ‘purifies’ the society), the revolutionary

war affected both combatants and non-combatants. Those

who conducted it themselves spoke of ‘all-out war.’ Jean-

Baptise-Noël Bouchotte, Minister of War, emphasised the

necessity of ‘carrying the terror to our enemies.’[119]

Robespierre called for the ‘annihilation, extermination, and

absolute destruction of the enemy.’[120] The same objective

was applied to internal enemies, meaning that the external

war and the civil war followed the same principles: during

the War in the Vendée, the republican troops received

explicit orders to take no prisoners and to massacre men,

women and children without distinction. Total war, writes

Jean-Yves Guiomar, ‘is that which sets into motion masses

of combatants never seen before, animated by the will to

vanquish to the point of completely destroying the enemy. It

is thus a war where no quarter is given, which rejects

negotiation aimed at eliminating armed confrontation and

bringing it to an end as quickly as possible.’[121] It represents

a complete break with the principles of the ‘regulated war’

which prevailed before the Revolution.[122]

This unlimited war presents another remarkable

characteristic: it is conducted in the name of ‘freedom.’ The

revolutionaries who, in May 1790, had solemnly proclaimed



their intention of ‘forever’ renouncing wars of conquest,

justified their own action — and its unlimited character — by

their intention of ‘delivering oppressed peoples,’ of fighting

all monarchical power and of spreading the principles of the

Revolution throughout the world. If they attacked

neighbouring countries, it was to ‘export freedom’; if they

committed massacres, it was because a goal so morally

(and ideologically) elevated justified the implementation of

any means. The relation between moral war and total war,

well highlighted by Carl Schmitt, finds here a new and

striking illustration.[123]

For Carl Schmitt, the figure of the partisan is quite

essential, for it constitutes a perfect demonstration that the

state and politics are not necessarily synonymous, but can,

on the contrary, be disconnected. The partisan in fact

conducts an eminently political struggle, but one which is

undertaken outside the control of the state, and even

generally directed against the state. The actions of

partisans show that there are wars other than those

between states and enemies who are not states.

Schmitt distinguishes between the figure of the partisan,

as he appeared in the guerrilla warfare against Napoleonic

occupation in Prussia and Spain at the beginning of the

nineteenth century, and the modern revolutionary

combatant.[124] Both are of course irregular combatants who

act outside the current legal order and who oppose to this

legality a legitimacy to which they appeal and that they

claim they embody. Both are ‘irregulars’ who describe

themselves as ‘resistance fighters’ while they are

concomitantly stigmatised not only as ‘illegal’ combatants

but also as ‘illegitimate’ combatants by the official powers

who deny them the right to resist and rebel. Both (and

Schmitt focuses especially on this point ) have a sharp

awareness of the friend and of the enemy, since they do not

need to have an enemy designated in order to fight him

(just as the terrorist considers as an enemy person whom no



public or legal authority presents to him as such). Both,

finally, shatter through their very acts the traditional

distinction between civilians and soldiers which originally

converged with that of the combatant and the non-

combatant (the civilian was considered as not taking part in

war, for which reason he enjoyed special protection).

Partisans, in fact, are not necessarily soldiers; they are

rarely that. They are most often civilians who have decided

to take up arms. And these civilians themselves often attack

other civilians whom they consider as accomplices or allies

of their enemies.

Partisans and revolutionary combatants, for all that, differ

deeply from one another. To the partisan, apart from the

irregularity and the intensity of his political engagement,

Carl Schmitt attributes as a distinguishing criterion flexibility

and mobility in active combat, but above all his telluric

(tellurisch)[125] character. The partisan’s objectives are

generally limited and related to his own territory. Whether

he wishes to put an end to a foreign occupation or topple a

political regime which he judges illegitimate, his actions are

related to a particular territory. His actions, therefore, come

under the logic of the Earth.

Not so the ‘combatant of the revolution’ or the

‘revolutionary activist,’ whose appearance Carl Schmitt

traces back to Lenin,[126] who identifies himself with ‘the

absolute aggressiveness of an ideology’ or claims to

embody the ideal of an ‘abstract justice.’ It may originally

have been a partisan of the classical type who ‘is drawn into

the force field of irresistible technical-industrial progress.’[127]

‘His mobility is so enhanced by motorization that he runs

the risk of complete dislocation. [...] A motorized partisan

loses his tellurian character.’[128] The loss of his territorial

character comes from the fact that the revolutionary

combatant is not linked in an intrinsic manner to a single

territory: virtually, the entire planet constitutes his field of

action. But the lack of limitation operates on him also on



another level. The ‘revolutionary combatant’ is freed from

all limits in the choice of means. Convinced as he is that he

is waging an absolutely ‘just’ war, he is radicalised in a

sense at once ideological and moral. He invariably

designates his enemy as a criminal and, in turn, he is

himself designated as such. With the revolutionary

combatant comes absolute hostility. For Lenin, writes Carl

Schmitt, ‘The purpose is the communist revolution in all

countries of the world; whatever serves this purpose is good

and just. [...]Only revolutionary war is true war for Lenin,

because it derives from absolute enmity. [...] With the

ascension of the party to absolute status, the partisan too

became absolute, elevated to the status of the bearer of

absolute enmity.’[129]

‘Where war is conducted on both sides as an

undiscriminating war [...],’ adds Schmitt, ‘the partisan is a

marginal figure who does not break out of the framework of

war, and who changes nothing in the larger structure of the

political process. Only when the war opponents are

criminalized as such, when war is conducted as in civil war

as a class struggle, or when its main goal is the elimination

of the government of the enemy state, then the

criminalizing of the enemy represents a revolutionary blast

that works in such a way as to make the partisan the real

hero of the war. For it is he who applies the death sentence

against the criminal, and risks being considered himself a

criminal or pest. Such is the logic of a war of justa causa

[just cause] in the absence of recognition of a justa hostis

[just enemy].’[130] The terrorist of today is evidently the heir

to, or the latest incarnation of, this figure.

To what degree do these two types of partisans overlap

with the corsair and pirate, respectively? Julien Freund wrote

twenty years ago that ‘partisan war and present-day

terrorism are in some way the reproduction on land of the

corsair and the pirate [...]. The present-day figure of the

partisan is, so to speak, the ground-based replica of the



corsair, that of the terrorist the replica of the pirate.

Doubtless there is a logical connection even in the

irregularity, in the sense that it was sometimes difficult to

trace a limit between the corsair and the pirate; it is the

same in the case of the partisan and the terrorist.’[131]

Schmitt in fact sees in the figure of the corsair the

predecessor of the partisan. He speaks of the corsair who

enjoys public recognition even though he acts in an irregular

manner, in contrast to the pirate who is considered a

criminal and is recognised by nobody. However, the corsair

acts on the sea, whereas the partisan, for Schmitt, is

essentially tied to the land. As for the modern terrorist, he

transcends all these distinctions. He is evidently not

comparable to the corsair, but he is not comparable to the

pirate either, for his motivations, which are eminently

political, are unrelated to self-interest or profit. Besides, he

acts also in space, that is, beyond Earth and Sea.

Schmitt rejects the idea that technological and industrial

progress is going to render the figure of the partisan

obsolete. He contends, on the contrary, with a remarkable

lucidity, that this very progress is going to add a new

dimension to the partisan. ‘But what if,’ he wonders, ‘the

human type that went into the partisan adapted to its new

technical-industrial environment, learned how to make use

of the new means, and developed a new, adapted form of

the partisan? [...] Who can prevent [...] unanticipated new

sorts of enmity come into being, whose realization evokes

unanticipated forms of appearances/apparitions of a new

partisanship?’[132] Schmitt heralds here, in a prophetic

manner, the era of the ‘global partisan’ (Kosmopartisan).

Terrorism is today obviously no longer a new

phenomenon.[133] What is new is the central place that it

occupies (or that is attributed to it) nowadays on the

international scene. But here one is struck by the contrast

between the omnipresent denunciations of ‘terrorism’ and



the semantic vagueness of the concept, a vagueness which

makes it easier to exploit the term.

One of the first questions to arrise has to do with the idea

of the legitimacy of terrorist actions, a legitimacy constantly

claimed by terrorists but denied by their adversaries. The

problem of the partisan calls for a questioning of the terms

‘legality’ and ‘legitimacy.’ Because he is an illegal

combatant, the partisan can only claim a legitimacy

superior to the positive law decreed by the authority he

combats, which amounts to disputing whether legality and

legitimacy could ever merge. That is another Schmittian

theme par excellence.[134]

It is undeniable that certain forms of ‘terrorism’ have

been recognised as legitimate in recent times, for example,

the forces resisting German occupation during the Second

World War (although these were invariably characterised as

‘terrorists’ by the German occupying forces), and also the

numerous groups who fought for independence from the old

colonial powers, presenting themselves as ‘freedom

fighters.’ The four Geneva Conventions of 12 August 1949,

for example, grant resistance fighters most of the rights and

privileges enjoyed by regular combatants.[135] After 1945, in

the epoch of the anticolonial struggles, innumerable armed

minorities, ‘liberation movements’ and guerrillas

represented themselves as resistance fighters, while

governments characterised them as ‘subversive groups’ and

‘terrorists.’ When their struggles ended and they had

obtained a certain degree of international recognition, the

means employed by them in retrospect appeared

legitimate. The idea that in certain cases terrorism could be

legitimate thus took hold. Of course, it was also claimed that

terrorism could not be justified when the political and social

objectives could be achieved by other means. But opinions

were bound to differ in respect of the criteria for

distinguishing ‘good’ terrorism from ‘bad.’ The appreciation

of the moral or immoral character of terrorism was thus



bound to come under the heading of propaganda or mere

subjectivity.[136]

The distinction between ‘resistance organisations’ and

‘terrorists’ becomes even more vague due to the fact that

certain countries owe their birth or their independence

partly to terrorism, and that certain events or regime

changes have brought former terrorists to power,

transforming them by the same stroke into respected

representatives of their countries, or at least parties that

can be negotiated with. The former terrorists Menachem

Begin and Yitzhak Shamir, who were known for carrying out

attacks against Arab civilians before the state of Israel was

proclaimed, subsequently rose to the highest offices of their

country.[137] The same goes for the Algerian and South

African leaders Ahmed Ben Bella and Nelson Mandela.

Even today, one man’s ‘freedom fighter’ is another man’s

‘terrorist.’ The usage of the term is arbitrary and can even

be reversed. Even as it supported Islamist movements in

order to balance the influence of secular Arab nationalist

movements, the United States, during the epoch of the Cold

War, never hesitated to support certain terrorist groups,

notably in Nicaragua, Angola and Afghanistan — just as it

supported, after the first Gulf War, Iraqi opposition groups

responsible for numerous car bombings.[138] The same

Taliban that was described as ‘freedom fighters’ during the

Soviet occupation of Afghanistan instantly became

‘terrorists’ when they began using the same methods

against their former allies. The militants of the KLA,

presented as ‘resistance fighters’ when NATO forces

bombed Serbia, became ‘terrorists’ when they attacked

NATO’s ally Macedonia. Many such examples can be

produced.[139]

The illegality of terrorism must, besides, be placed within

the more general context of a de-institutionalisation of

political life in numerous countries and the rapid expansion

of uncontrolled areas (‘grey areas’) in the world: the



proliferation of urban jungles in the large megapolises in the

global south, drug traffic on a global scale, formation of

veritable private armies in the service of organised crime,

the appearance of ‘cyberguerillas’ able to unleash artificial

stock crashes, the blurring of the boundary between

financial and criminal activities, and so on.[140]

The question of the status of terrorism in relation to the

legality-legitimacy distinction is finally complicated by the

existence of ‘legal’ terrorism in the form of terrorism

resorted to by states. The most current definitions of

terrorism do not exclude state terrorism which, it should be

emphasised, is responsible for more deaths than illegal,

non-state terrorism.[141] If, in fact, one defines terrorism as a

way of causing the greatest possible damage to the greatest

possible number of innocent victims, as a way of

deliberately killing innocents chosen randomly in order to

demoralise a population, or to force political leaders to

capitulate, then there is no doubt that the terror bombings

of civilian German and Japanese populations during the

Second World War fits into this category since civilians were

deliberately targeted.

The question of whether the so-called ‘hyper-terrorism’ or

‘global terrorism’ of today only represents an amplification

of the most characteristic elements of ‘classical’ terrorism,

or if it signifies the emergence of a truly new form of

violence is frequently discussed today. Let us therefore

briefly consider certain traits of this ‘new’ terrorism.

One of the first characteristics of contemporary global

terrorism is its lack of limitations, one of the hallmarks of

the revolutionary combatant. Terrorism always includes

violence, but violence does not suffice to define it. It is

necessary to consider the type of violence which is used.

Global terrorism is always engaged in a struggle to the

death and recognises no limits to the exercise of violence.

The terrorists consider the classic distinctions between

belligerents and neutrals, civilians and soldiers, combatants



or non-combatants, legitimate or illegitimate targets, to be

irrelevant. In this respect terrorism resembles total war. The

mirror image of this form of unlimited action is the risk that

any means may be considered to be justified in the struggle

against terrorism. ‘One must operate as a partisan

everywhere where there are partisans,’ said Napoleon

already in 1813. Terrorism being posited as an absolute

enemy, it is tempting to think that no means can be a priori

excluded in order to put an end to it — especially if one

believes that the classical (or democratic) means are

ineffective when facing such a threat. The use of torture, for

example, has been legitimated several times by the

necessities of the war on terror (to obtain information, for

example, or to prevent terrorist attacks). The temptation to

fight the terrorists with there own means is considerable.

Another important characteristic is an even more

pronounced deterritorialisation. In the postmodern epoch,

that of the end of territorial logic, the figure of the partisan,

to whom Carl Schmitt still attributed a marked ‘telluric’

character, is becoming deterritorialised. The war against

terrorism no longer has any territorial foundations. The

enemy is not (or only to a small degree) identified with a

particular territory. Paul Virilio has gone so far as to speak of

‘the end of geography,’ which is no doubt excessive, for the

facts of geopolitics remain. Nonetheless, the preferred form

of terrorist groups today is the network. What one calls ‘Al

Qaeda,’ for example, is not an organisation in the traditional

sense, located in a particular place and with a clear

hierarchy, but a vague conglomerate of tangled networks.

These terrorist networks take on all the more importance in

that the postmodern epoch is itself, above all, an epoch of

networks, an epoch where the transverse networks are

displacing pyramidal organisations. And these networks are

scattered: their members live in many countries, which

accentuates their de-territorialisation. Moreover, if the

partisan is becoming increasingly less ‘telluric,’ it is because



the territorial form of domination itself is becoming

obsolete: it is more profitable nowadays to colonise minds

or to control markets than to conquer or annex territories.

In this respect, the parallels that have often been drawn

between the attacks of 11 September and the attack on

Pearl Harbor in 1941, by George W. Bush among others,[142]

are deceptive. The attack of 1941 was the act of a country

clearly locatable on the map: Japan. The attacks of

September 11 were carried out by international networks.

The United States was of course able to go to war with

Afghanistan, which was accused of serving as a refuge or

‘sanctuary’ for Al Qaeda groups, but these groups were only

partially and provisionally domiciled or accommodated

there. The ‘global’ war launched by the United States

against terrorism thus pits, on the one side, ‘partisans’

without a precise territorial connection, being essentially

organised in networks, and on the other side a power which

aspires no longer to conquer territories but to establish a

new world order perceived as a necessary condition of its

national security, this new world order implying the global

opening of markets, guaranteed access to energy resources,

the suppression of regulations and borders, the control of

communications, and so on. Under such conditions it is no

longer the logic of territory that characterises the action of

the partisans but the ‘maritime’ logic of

deterritorialisation/globalisation which favours the

emergence of a new form of terrorism, as it opens up new

means of action to it.[143] And, since the United States, as

Carl Schmitt defines it, itself represents maritime power par

excellence, and globalisation also obeys a form of ‘maritime’

logic, one can say that the war against terrorism itself is

governed entirely by maritime logic.

The appearance of an entirely deterritorialised terrorism

has another consequence. It brings about the conflation of

military and police operations of which we have spoken

earlier. During the Second World War, in order to combat the



Resistance, the occupation forces had to engage in typical

police work (conducting searches, arresting and

interrogating suspects, etc.) whereas one could

simultaneously discern a militarisation of the police called

upon to collaborate with them. Similarly, during the

anticolonial wars, the regular forces gradually began to use

police methods, since their task was first of all to identify an

enemy that did not wear a uniform. In the war against

global terrorism, this conflation of the roles of the police and

the army have reached such proportions that it shatters the

distinction between internal affairs and international affairs.
[144]

Terrorism, finally, constitutes war in times of peace, and is

therefore also in this respect emblematic of a growing lack

of distinction between these two concepts. But this war, as

we have just said, resembles above all a police action. Now,

a policeman does not consider his adversaries as a

‘traditional’ soldier considers his. By definition, the police

are not content merely to fight crime. They seek to

eradicate it. It cannot negotiate or conclude a ‘peace treaty’

with criminals. In this respect, there is nothing political in

the activities of the police, at least not when they engage

their traditional adversaries, criminals and delinquents. On

the other hand there is an obviously ‘moral’ dimension:

crime is blameworthy not only socially, but also morally. In

this regard, the ‘police’ character of the war against terror is

revealing. It underlies, as Rik Coolsaet writes, this ‘19th-

century principle [which continues to exist today] that

terrorism is not a legitimate political activity but a criminal

offence.’[145] But what exactly is it? Is terrorism a new

political form of war or a new type of crime?[146]

For those who combat terrorism everything is clear. In the

public discourse that they employ to characterise their

adversaries, the terrorists are invariably described as

criminals. This phenomenon is not new, either. Under the

Revolution, the Vendée insurgents were officially designated



‘brigands.’ After the assassination in September 1901 of the

American President William McKinley by an anarchist, his

successor Theodore Roosevelt described the anarchists as

‘criminals against the human race.’[147] But the equation:

terrorists = criminals, based in general on the violent, blind

and unpredictable character of the actions committed by

the terrorists, has also been employed in the past to

characterise the members of the Resistance or the ‘freedom

fighters’ of the anticolonial struggles. By that reasoning, it

became possible to treat them as simple criminals, which

justified, for example, the refusal to give them the status of

political prisoners. The terrorist, Pierre Mannoni writes, is

regularly described in terms such as ‘criminal,’ ‘assassin,’ or

‘bandit,’ reducing him to the rank of undesirable violent

persons, disturbers of the peace and of the social order, or

as ‘barbaric,’ ‘wild,’ or ‘mad,’ ascribing to him mental illness

or a brutal, uncivilised nature.[148] According to Michael

Walzer ‘terrorists evoke those unchained killers who

slaughter everything in their path.’[149] Terrorists would thus

be either criminals or madmen.

Such denunciations depict the terrorist as an enemy who

has nothing whatsoever in common with those who fight

against him. The terrorist becomes the Other, a ‘hostis

humani generis.’[150] ‘The image of the other that is

conveyed is of one who will never be able ‘to be like us.’[151]

In the media and in political discourse it is constantly

proclaimed that the causes championed by terrorists are

‘incomprehensible.’ This inability to comprehend is

particularly widespread in the United States, since

Americans, convinced of having created the best possible

society — nay, the only truly acceptable one — have quite

naturally a tendency to find it unimaginable that someone

may reject the model they champion. The idea that America

is the land of the free, the ultimate model of how societies

should be organised, and at the same time the nation

chosen by Providence, makes it easier to represent terrorists



as sick people, perverts or madmen: in September 2001,

how could ‘normal’ people not believe in the ‘goodness’ of

the American people? ‘How could people who had the least

of everything that counts think that those who had the most

of it owed it to anything but their merit?’[152] The sole fact

that the terrorists ‘hate the United States and everything for

which it stands’[153] already makes them exceptional beings

— and, as America is identified with good, makes them

incarnations of evil. This being so, terrorism can be

stigmatised as at the same time irrational and criminal,

devoid of all logic, and fundamentally without a properly

political objective.

This description of the terrorist, either as a madman, a

criminal, or, more often still, as a criminal madman,

undoubtedly resonates with public opinion, which often

considers the terrorist acts as at once unjustifiable and

incomprehensible (‘why do they do it?’ ‘what do they

want?’). These reactions can themselves be perfectly

understood. But the question is if the recourse to such terms

does not prevent the analysis of the true nature of terrorism

and, further, the identification of its causes.

The description of the terrorist as a simple ‘criminal’ is

based on the argument that forbids any reconciliation

between killing and legitimacy. This argument however

comes up against the fact that, in every war, killing is

legitimate — even when it is a question of civilians, victims

of terror bombings or of ‘collateral damages.’ Terrorists thus

strive, in their rhetoric, to include their actions within the

sphere of legitimate violence. In fact, every terrorist

considers, as we have seen, that he is in effect fighting a

war, and that his action is perfectly legitimate. The violence

exercised by him, he claims, is only the consequence or the

mirror image of the other side’s ‘legal’ use of force, and

constitutes a reaction that it is justified by the injustice of

the situation.



In opposition to this rhetoric, which is denounced as

specious, the terrorist’s enemies describe him as a criminal

whom one only reluctantly admits could have political aims.

It is argued that his methods disqualify him from presenting

himself as a political combatant. One argues from these

methods and rejects him as a criminal. But the denial of the

political character of terrorism is not explained only by the

emotional reactions of public opinion. On the part of the

public authorities, it often expresses an eminently political

attitude based on these emotional reactions. ‘It smacks of a

deliberate will to compromise the political message inherent

in the terrorist act,’ writes Percy Kemp, ‘as it smacks of a

denial of truth understood as a condition sine qua non of the

constitution of a new ethos. Thus, in Israel, the refusal of the

authorities to recognise the specifically political character of

terrorism (and thus their refusal of any negotiation) finds its

bases in the denial of the truth of the plunder of the

Palestinians. In the United States, such a refusal is based on

the official denial of the reality of the incestuous relations

that the successive administrations have undertaken with

the Islamic movement and the subsequent desertion of

these cumbersome allies at the end of the Cold War.’[154]

At the same time, it is admitted that the terrorists are

fighting a war against the United States and that the U.S.

must therefore make war on them. But the use of the term

‘war’ is ambiguous. Traditional wars are concluded by peace

treaties, which is not an option in this case. This type of war

thus resembles a total, moral or ‘police’ war, where the

objective is not only to defeat the enemy but to wipe him

out. Carl Schmitt writes that ‘theologians tend to define the

enemy as something that should be annihilated.’[155] This is

also how the advocates of the ‘just war’ and those who

prosecute the ‘war on terror’ reason, thereby justifying the

goal of not just fighting terrorism, but making it disappear.

This type of war is by its nature very different from



traditional wars, in that it is similar both to police actions

and to total war.[156]

One does not negotiate with terrorists: this is what all

public authorities who are confronted with it always say

(even if, in reality, they do sometimes engage in more or

less covert negotiations, for example by discreetly offering a

ransom to obtain the release of a hostage). Global terrorism

also seems not to want to negotiate—which distinguishes it

from kidnapping, which it otherwise resembles — but only to

cause the greatest possible damage. However, if one admits

that the true target of global terrorism is never that which

the actual terrorist acts are directed at, but that which it

seeks to achieve by these acts (for example, to force a

government to change its attitude or to modify its policies in

certain respects), then one must also admit that the

terrorists, on the contrary, in fact do seek a form of

‘negotiation.’ Terrorism seeks to obtain something: that

France stop lending its support to the Algerian regime, that

the United States change its policy in the Middle East, that

Russia leave Chechnya, and so on. The statement that ‘one

does not negotiate with terrorism’ is then to be understood

as a simple refusal to yield to a demand. Of course, public

authorities base their refusal to yield to such demands on

the means employed by terrorists (which are considered to

be unacceptable because ‘innocent persons’ are targeted or

the civilian population is ‘held hostage’). But it is quite

obvious that they would not yield even if the same demands

were presented to them in a ‘reasonable’ manner, and that

is indeed why terrorists choose to use the most extreme

means — means they consider may succeed in obtaining

what they would not obtain otherwise, although they are on

the contrary going to be used as a justification to reject the

terrorists’ demands.

Carl Schmitt distinguishes the traditional partisan from

the ‘absolute partisan’ who, driven by his revolutionary

faith, frees himself from all norms. Nevertheless, Schmitt



does not consider the absolute partisan to be a criminal. On

the contrary, he recognises in him an eminently political

figure. He notes that ‘[t]he intensely political character of

the partisan is crucial since he has to be distinguished from

the common thief and criminal, whose motives aim at

private enrichment.’[157] Even when it appears to be driven

by nothing but self-interest, every terrorist act is in fact a

bearer of a political message which should be deciphered.

For the terrorist, terror is always potentially ‘convertible into

political capital’ (Percy Kemp). The terrorist is indeed a

hostis, a political enemy in Carl Schmitt’s sense, but it is

precisely this properly political dimension of terrorism that

the recourse to crime-fighting rhetoric tends to erase. ‘The

more the democracies ignore the political message carried

by terrorism,’ adds Percy Kemp, ‘the more they encourage

an escalation of violence by inviting the terrorist to

transform himself into an avenging angel.’[158] That does not

mean that terrorist acts are not also crimes. But they are

political crimes which cannot be recognised as such without

taking into consideration the context and the causes which

allow them to be qualified in this way. In other terms, a

political crime is political before being criminal, and that is

why it cannot be equated with an ‘ordinary’ crime.

The limitations of the thesis according to which terrorism

can be used only ‘as a last resort,’ that it is ‘the weapon of

the poor,’ and expresses only the ‘despair’ of certain

populations or minorities, have been easily pointed out by

several authors. But the thesis according to which terrorist

violence is ‘illogical,’ ‘irrational,’ ‘inexplicable,’ purely

‘inhuman,’ ‘criminal’ or ‘barbaric’ is even less tenable. There

is nothing ‘irrational’ about terrorism. It is not more (or less)

irrational than the logic of the market, which also has its

religious foundations, since it divides the world into

‘believers’ (in the absolute power of the ‘invisible hand’ and

spontaneous economic regulation) and ‘unbelievers.’ Let us

add that it is erroneous to qualify Islamic terrorism as



‘nihilist’ insofar as nihilism is the bête noire of Islamic

thought. (What the Muslims reproach the West most for is

precisely its nihilism, which is related to the fact that it has

only materialistic values to propose as a model). Nothing is

thus more removed from reality than the representation of

terrorism as an irrational set of purely pathological or

criminal actions. Terrorism falls within a political design, it

responds to a strategic logic. This logic and this design are

lost sight of by purely moral condemnations or the

indignation of the media. ‘Even the blind attacks,’ writes

Pierre Mannoni, ‘affecting anonymous victims, are

deliberately chosen and follow a precise intention.

Everything in it is calculated to produce a certain type of

effect, for nothing is less fantastic, vague or improvised

than an attack where everything is planned: actors, places,

modalities and, above all, media impact and political

effects.’[159] ‘All the indignation and moral condemnation,’ he

adds, ‘finally and in spite of itself, only sanction the

terrorism that they denounce by bearing witness to its

capacity to rattle minds.’[160]

During the Cold War, the Soviet Union represented for

America a ‘symmetrical’ enemy. With global terrorism, it is

an asymmetrical confrontation. ‘War,’ observes Pierre

Mannoni, ‘admits a relation of direct proportionality between

a wide spatial expansion, moderate-to-strong intensity and

a constant frequency; terrorism is characterised by a

relation of inverse proportionality between a weak spatial

expansion, extreme intensity and sporadic frequency.’[161]

Formerly one sought the balance of powers (or of ‘terror’).

Henceforth the key concept is that of asymmetry (not

dissymmetry, which designates only an inequality of a

qualitative order between the powers that be).

The ‘war against terrorism’ is by its very nature an

asymmetric conflict: it is precisely because the terrorist

does not have classic means of confrontation at his disposal

that he has recourse to terrorism. This asymmetry existed



already in the era of the classic partisan, which aroused

Napoleon’s anger. With global terrorism, this asymmetry is

generalised at all levels. Asymmetry of the actors: on one

side the heavy structures of the state, on the other a fluid

approach and transnational groups.[162] Asymmetry of

objectives: the terrorists know where and how they will

strike, their adversaries do not know (or know only

imperfectly) where and how to respond. Asymmetry of

means: on 11 September 2001, in the space of a few

minutes, warships, atom bombs, F-16s and cruise missiles

became obsolete in the face of 19 ‘fanatics’ armed with

knives and boxcutters. Carried out with ridiculously simple

means, the New York and Washington attacks shocked

America and caused, directly or indirectly, damages

evaluated at more than 60 billion dollars.[163]

But the most important asymmetry is psychological: an

immense gap separates men for whom there are many

things worse than death and a world in which individual life,

a purely subjective fact, is regarded as the most valuable of

all goods. Today’s Westerners live in a ‘disenchanted’ world

which considers nothing more valuable than life.

Historically, this sentiment has been the exception rather

than the rule. Percy Kemp speaks here very correctly of the

‘anthropocentric choice which was made, starting from the

Renaissance, of placing man rather than God at the centre

of the universe and of substituting the fear of death for the

fear of hell.’[164] Hence the radical asymmetry between

terrorists ready to give their lives while taking the lives of

others, precisely because they do not have a ‘fear of death,’

and those for whom this behaviour is strictly

‘incomprehensible’ since for them life is more valuable than

anything else. It is this asymmetry which tends to make

victims describe terrorism as smacking of an ‘absurd

nihilism’: the rationality of the secularised Western world

makes it incapable of understanding motivations deriving

from a logic which this world itself knew in the past, that is,



that there are causes, good or bad of course, which are

worth giving one’s life for. The refusal to consider life

absolutely sacred, the absence of a ‘fear of death,’ can

arise, from this point of view, only from a ‘fanaticism’

identifiable with criminal madness. Between those who think

of the world to come and those who think of their retirement

there can be no common ground. For the terrorists, death is,

in the final analysis, a reward. In the face of this desire for

death established as an absolute weapon, the West is

inevitably defenceless.

Terrorism is, finally, asymmetrical also in the sense that it

manages to have a formidable impact on opinion even when

killing relatively few people — infinitely fewer, for example,

than the numerous ‘ordinary’ murders occurring every year

throughout the world.[165] It is, from this point of view,

somewhat comparable to aviation disasters, which are rare

but always widely publicised because they cause the

simultaneous death of several dozens or hundreds of

people. In comparison, car accidents, which collectively kill

infinitely more people, but only a few at once, seldom

receive much attention. Terrorism also causes fewer deaths

than ethnic massacres such as occurred in Rwanda, for

example, but it evokes stronger reactions because it is more

spectacular. This character as spectacle is indissociable

from the objective that it assigns to itself. Its true impact is

psychological.

Global terrorism aims in fact at the weakening of

structures and the destabilisation of behaviour. Referring to

recent terrorist actions, Pierre Mannoni writes very correctly

that the purpose of the men behind them is not so much to

‘drag the masses out of their apathy,’ ‘as in the period of

historical revolutions, as of plunging them into it and of

inhibiting their faculties of defence or initiative.’[166] For his

part, Jordan Paust observed, already in the 1960s, that the

desired objective of terrorist attacks was ‘to use intense fear

or anxiety to coerce the primary target into behaviour or to



mould its attitudes in connection with a demanded power

(political) outcome.’[167] This definition shows well that the

‘principal target’ is never that which is aimed at

straightaway, but that which one wishes to hit as it were on

the rebound (it is in this that the terrorist act is similar to

kidnapping). Already during the terror bombings of the

civilian German or Japanese populations during the Second

World War, the target aimed at beyond the victims

themselves were the German or Japanese governments. It is

the same with global terrorism, whose actions aim more for

a secondary effect than a primary one: the attacks are only

means of shaping public opinion or putting pressure on the

politics of governments. Terrorism thus wishes to influence

minds and disarm wills. The desired objective of 11

September, for example, was not so much to destroy the

Twin Towers of New York as to traumatise public opinion by

the spectacle of their destruction. This is an important

difference in relation to the partisan or the guerrilla fighter

who seeks almost always to achieve direct effects on

immediate objectives, the primary effect being the effect

sought.

In today’s world, this objective is obtained mainly through

the mass media. There is, in fact, a clear link between the

intrinsically spectacular character of the great terrorist

attacks and the sensation they cause in the media.

Terrorism strikes the eyes as much as it impresses the

imagination. It is by presenting a disturbing spectacle

arousing strong emotions and immediate visceral reactions

that terrorism is able to shock: the attacks of 11 September

were the perfect illustration of that. The development of

terrorism is intimately related to the expansion of the

international media system which, by reporting such events

in ‘real time,’ multiplies their impact. The shock effect of an

attack does not depend so much on its actual scope as on

what will be said about it: if no one speaks of it, it is as if it

had not taken place. As Paul Virilio remarks quite correctly,



‘The weapon of mass communication is strategically

superior to the weapon of mass destruction.’[168] There is a

sort of perverse but organic link between terrorism and the

media, a link which resembles the way advertising language

tends to establish itself as a paradigm of all social language.
[169] ‘Terrorism operates at a symbolic as well as a material

level,’ writes Rüdiger Safranski, ‘there are terrorist actions

but also, equally important, terrible news. This is why the

media become unwilling accomplices. Some sow terror in

the expectation that others will spread it. […] [T]he use of

media messages is part and parcel of modern terrorism.’[170]

Terrorism thus constitutes a murderous game of four: the

terrorists, the victims, the ‘principal target’ (the established

powers) and the media.

A little time before his death, Jacques Derrida posed this

question: ‘How does a terror that is organized, provoked,

and instrumentalized differ from this fear that an entire

tradition, from Hobbes to Schmitt and even to Benjamin,

holds to be the very condition of the authority of law and of

the sovereign exercise of power, the very condition of the

political and of the state?’[171] In a general sense, the

statement was without doubt contestable, but it at least had

the merit of putting the emphasis on the concept of fear. In

global terrorism the fear of danger is, in fact, even more

important than the danger. The terrorist is an enemy

reputed to be capable of everything, but ‘invisible’ and

therefore virtually omnipresent.[172] This characteristic

serves him to the extent that it contributes to amplify the

effect of the desired fear. Not recognising any limits or

measures, or being restricted to any particular means,

terrorism destroys all criteria, for it derives from a logic

radically different from the current rationality. Its

‘invisibility,’ its unpredictability, increase the fear aroused

by the threat that it constitutes, at the same time that it

gives rise to all sorts of conspiracy theories. In a society

where (omnipresent) risk has taken the place of (identifiable



and locally present) danger,[173] it engenders a climate of

general suspicion which tends to legitimate any control

measures or restrictions, and make people willing to

sacrifice freedoms to see that they are guaranteed more

security.

We said above that terrorism is war in peacetime, or even

a war as peace — and it is a ‘global’ and total war. At the

end of September 2001, the White House code-named its

plan for a war on terrorism ‘infinite justice.’[174] Now, by

definition, ‘infinite justice’ does not know any limits. George

W. Bush, addressing Congress, declared at the same time

that this war would not end ‘until every terrorist group of

global reach has been found, stopped and defeated.’[175] ‘We

desire a total victory in Iraq, and we will have a total

victory,’ he further explained, which clearly signified that

everything short of total victory would be considered total

defeat. In other words, this undeclared war is a war without

end. Paul Virilio wrote that ‘with terrorism, we have entered

the era of war without end, in both senses of the word.’[176] It

is at once a war which cannot be terminated and a war

without a precise aim or determined objective.[177] It is

endless from both sides’ point of view, because the

terrorists cannot seriously hope to defeat their adversaries,

while the latter cannot seriously hope to make terrorism

disappear completely. By definition, the war against

terrorism cannot be lost or won. As Carl Schmitt predicted,

global terrorism has a bright future ahead of it.
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3. From a ‘Case of Emergency’

to a Permanent State of

Emergency

onfronted with terrorism, the old doctrine of

‘containment’ has become obsolete. The battle against

terrorism has become an offensive and preventive battle. It

implies a right of unlimited pursuit which, in authorising the

pursuer to cross borders, enables him at the same time to

affirm his hegemony over the world.[178] But it is also a

matter of emergency, and therefore ends in a state of

emergency. Characteristic of ‘times of distress,’ the state of

emergency is related to that ‘state of necessity’ which the

historian Theodor Mommsen compared with legitimate

defence. In the state of emergency, a state finds itself

suddenly confronted with an extreme danger, a mortal

threat which it can face only by resorting to means which

cannot be justified in normal times according to its own

standards. The emergency situation or state of emergency

is defined as the dramatic occurrence of unusual events or

of unpredictable situations which, on account of their

threatening character, demand to be dealt with immediately

by resorting to measures that are themselves exceptional

(restriction of freedoms, martial law, state of siege, etc.),

but are considered to be the only ones suited for the

situation.

The concept of the ‘emergency case’ (Ernstfall) or state

of emergency (Ausnahmezustand)[179] plays a central role in

the political and constitutional theory of Carl Schmitt, where

it is related to his critique of liberalism.[180] For Schmitt, the

emergency being unpredictable, it is futile to believe that it

is possible to determine beforehand the means to respond

to it. Liberalism, if it is inspired by Neo-Kantian formalism[181]



or Kelsenian positivism,[182] cannot understand the nature of

the emergency nor confront it without betraying itself,

because it adheres to a strictly procedural or juridico-formal

conception of the social order, which claims that a pre-

established rule or norm can be applied to any situation

whatsoever, which historical experience belies.

By suspending the legal norm, adds Carl Schmitt, the

emergency helps one to better understand the nature of

politics, in the sense that it shows where sovereignty — that

is, the concrete capacity of making decisions when faced

with an unexpected situation — resides. The state of

emergency reveals simultaneously the authority and the

place of sovereignty at the same time that it causes the

decision (Entscheidung) to appear in its ‘absolute purity.’

The sovereign political authority is not necessarily

synonymous with the state. ‘Souverän ist, wer über den

Ausnahmezustand entscheidet,’[183] writes Carl Schmitt. This

formula, which has become famous, can be understood in

two ways: the one who decides in an exceptional situation is

sovereign, but also the one who decides on the exception

itself is sovereign, that is, the one who decides that the

situation is no longer normal and that the ordinary rules no

longer apply. There is therefore a close link between the

exception and the decision that Schmitt identifies as the

‘first cause’ of every political society or body. Schmitt sees

in the decision in the exceptional (or emergency) case the

purest expression of the political act: the suspension of the

legal norms in an exceptional case constitutes the ultimate

manifestation of political sovereignty. Sovereignty, he

emphasises, is in fact not so much the power of laying down

the law as the power of suspending it. But one would be

wrong to interpret this statement as an apology for

arbitrariness. On the one hand, Schmitt emphasises that in

deciding in a case of emergency, the sovereign is not free to

act according to his own good pleasure, but that he is, on

the contrary, obliged to act in a way that takes into



consideration his responsibilities. On the other hand, he

affirms that the exception defines the rule in the sense that

one cannot understand a rule without taking its limits into

consideration, that is, the circumstances that can make it

inapplicable. In other words: the one who decides the

exception to the norm also defines the norm. ‘The exception

is more interesting than the rule,’ writes Schmitt in his

Political Theology. ‘The rule proves nothing; the exception

proves everything: It confirms not only the rule but also its

existence, which derives only from the exception.’[184]

The state of emergency is also important because it

reveals the originally non-normative character of the law. It

is not justice (Recht) as such that is suspended in the state

of emergency, but only the normative element of the law

(Gesetz). The state of emergency reveals thereby the

existential character of the law. The exception is essential,

not because it is rare, but because it is unpredictable. Just

as the enemy himself, who cannot be determined a priori by

a pre-existing general norm — for hostility is always related

to the concrete context of the moment — it cannot therefore

be codified in advance. In relating the law to its non-juridical

source, in the case of the sovereign decision, Schmitt

attacks all forms of constitutional rationalism, notably the

theory of the rule of law or positivist theory, according to

which the sovereign should always respect the law, no

matter what the circumstances. The occurrence of an

emergency situation, and its implications, demonstrate that

that is quite simply not possible, since the norm cannot

foresee the exception. A constitution remains, in this sense,

always incomplete. At most it can foresee a situation in

which it would not be applied.

But Schmitt emphasises also that the exception is by

definition exceptional, that is, it cannot be transformed into

a state of permanent reality. The exception is to the rule or

to the norm what war is to peace. Just like the ancient

Roman dictatorship, the suspension of the norm by the



sovereign can therefore only be temporary. It can also open

a new cycle of law. In his book on Dictatorship,[185] Schmitt

clearly states that dictatorship, which can be justified in

certain cases, suspends the norms currently in force but

does not change the legal order or the nature of the state,

which means that it has legitimacy only insofar as it aims at

restoring the rule of law. Dictatorship then remains a

constitutional dictatorship: the suspension of the legal order

does not mean its abolition.[186] In an emergency situation, if

the state suspends the legal rules, it is with a view to

conserving them. The decision on the exception thereby

proves itself to be a decision on the concrete conditions of

the norm’s application. ‘[A] normal situation must exist,’

writes Schmitt, ‘and he is sovereign who decides definitively

if this normal situation exists really.’[187]

The theory of the emergency case shows the always

eminently concrete character of Schmittian thought: if he

rejects abstract formal theories, it is because he is mindful

of the context (and here it should be recalled that it was in

consideration of the troubled circumstances in his own

country between 1917 and 1919 that Schmitt enunciated

his doctrine). In the Weimar Republic’s Constitution of 1919,

the famous Article 48, to which Schmitt devoted many

writings, defines the state of emergency in constitutional

terms. This article, quite comparable to Article 16 of the

constitution of the French Fifth Republic, endows the

president with extraordinary powers to confront exceptional

situations, including the right to call on the armed forces to

put and end to serious unrest or internal disorder. This

Article 48 was invoked more than 250 times under the

Weimar Republic![188]

But the notion of the state of emergency is not peculiar to

Germany or France. A study published in 1978 estimated

that, at that time, at least 30 countries were in a state of

emergency.[189] The American constitution itself foresees the

suspension of the writ of habeas corpus ‘when in Cases of



Rebellion or Invasion the public Safety may require it’

(Article 1, Section 9, Clause 2), but instead of making it a

privilege of the executive power, it grants this suspensive

power to Congress. During the Civil War, Abraham Lincoln

decided to suspend habeas corpus without referring the

question to Congress, just as after the attack on Pearl

Harbor, Franklin D. Roosevelt had Americans of Japanese

origin interned in camps as a preventive measure. During

the Cold War, the confrontation with the Soviet Union also

led the United States to adopt certain exceptional measures

considered to be justified by the demands of ‘national

security.’ One can cite here the National Security Act of

1947 which, starting at that time, placed the concept of

‘national security’ at the centre of American preoccupations

in matters of foreign policy. Several studies have been

devoted to the constitutional effects of the Cold War.[190]

Exceptional measures were taken also in the domain of

domestic policy in the McCarthy era, which resulted in the

systematic reinterpretation of the rights of American

citizens and the adoption of surveillance of citizens

suspected of harbouring Communist sympathies. The

Internal Security Act of 1950 even provided for the creation

of six provisional internment camps (which were never used

for this purpose) that could be used in an emergency case.

Between 1950 and 1970 Congress adopted no less than 470

clauses aimed at reinforcing the executive power to confront

exceptional situations. None of these clauses was abrogated

after the dismantling of the Soviet Union.

The measures taken by the American government

immediately after the attacks of 11 September thus have

precedents. But they also have particular characteristics

which differentiate them radically from the Schmittian

‘model.’ To the extent to which they allegedly confront a

danger — global terrorism — on which the authorities of the

United States have declared a war which, as we have seen

above, strongly risks being endless, they clearly tend to



become definitively institutionalised, in other words, to last

indefinitely. The state of emergency then stops being

exceptional and becomes permanent.

For certain authors, the development of terrorism before

11 September could already have justified the declaration of

a state of emergency.[191] After this date, in any case, things

have accelerated. Immediately after the attacks, George W.

Bush declared a state of emergency, following which the

Congress adopted a resolution authorising the President ‘to

use all necessary and appropriate force against those

nations, organizations, or persons he determines planned,

authorized, committed, or aided the terrorist attacks that

occurred on September 11, 2001, or harboured such

organizations or persons, in order to prevent any future acts

of international terrorism against the United States by such

nations, organizations or persons.’[192] A month later, on 24

October 2001, the USA PATRIOT Act (acronym for ‘Uniting

and Strengthening America by Providing Appropriate Tools

Required to Intercept and Obstruct Terrorism’) was approved

with a resounding majority by the House of Representatives.

It authorised the FBI to conduct secret investigations into

the private lives of persons suspected of terrorism, to hack

into their computers without their knowledge, and to use

surveillance software to indefinitely store the records of

their Internet browsing. It also authorised the Department of

Justice to have any foreigner suspected of being a threat to

national security arrested and placed in detention.[193]

Finally, on 13 November 2001, President Bush also signed a

Military Order envisaging bringing presumed terrorists

before a special military court and detaining suspects

indefinitely.

These emergency laws have provided for the searching

the homes of suspects without a warrant, as well as for

having suspects arrested and indefinitely detained,

deported, or imprisoned in solitary confinement without

charge or trial. They have led to the creation of zones where



ordinary laws do not apply and to certain individuals being

deprived of legal status. The FBI and the National Security

Agency (NSA) have in fact been granted virtually unlimited

powers, exempt from all judicial control, in matters of

surveillance of communications both in the United States

and abroad. More than 1,200 foreigners were arrested on

mere suspicions. Four months later, 900 of them were still

incarcerated, without any specific charges having being

brought against them, without having had an opportunity to

argue their case before a judge or to obtain legal counsel.
[194] The ‘Military Order’ of 13 November 2001 envisaged

that suspects would not be informed of who had accused

them, that the accused would not be allowed the right of

appeal and that the right to a legal defence would be

‘severely limited.’ The trials would take place behind closed

doors in military bases or on warships. Sentences would be

pronounced by a commission composed entirely of officers,

unanimity no longer being required to condemn the accused

to death, and with no possibility of appeal. The judicial

procedure would take place in secret, and conversations

between the accused and his counsel could be secretly

recorded.

One of the most spectacular consequences of this range

of measures has been the internment in a camp situated on

the American military base of Guantánamo, in Cuba, of

several hundred detainees (of more than 40 different

nationalities) who may be kept there indefinitely without

having been charged or even knowing what they are

accused of, without access to counsel and without

benefiting from the clauses of the Geneva Convention

relating to the treatment of prisoners of war.[195] These

detainees, having been taken prisoner in Afghanistan, Iraq

or elsewhere, have been accorded a status of ‘illegal enemy

combatants’ which is devoid of all juridical value or content.

Interned without judgement, the prisoners of Guantánamo

are in fact neither detained under common law, nor are they



political prisoners, nor are they prisoners of war. A number

of them have been badly treated and subjected to

brutalities. Some of them have subsequently been

transferred to allied countries with little consideration for

human rights in order to be systematically tortured there.
[196] The Guantánamo camp is, in fact, from a legal point of

view, a ‘grey zone’ quite comparable to the ‘grey zone’

where traffickers of narcotics act. The 2005 annual report of

Amnesty International, made public on 25 May 2005, did not

hesitate to describe it as ‘the Gulag of our times.’[197]

In the name of the war on terrorism and the holy alliance

against a common imminent threat, numerous public

freedoms have thus been suspended in America. ‘Civil

liberties have been limited,’ writes Jean-Claude Marquerie,

president of the high court of Paris, ‘and guarantees against

the attacks on fundamental rights considerably reduced.

Thousands of suspects, American and (especially) foreigners

have found themselves deprived of all defence, all rights,

and all judgement.’[198] Consequently, a climate of fear has

been continuously cultivated, favouring on many occasions

new attacks on personal freedoms. From public authorities,

the most frequent allegation has been that of ‘threats’

affecting ‘national security,’ two concepts that certainly

evoke a feeling of urgency or emergency, but which both

remain equally vague, facilitating their political and legal

exploitation as well as their use as a pretext to curtail

freedoms. One notes, besides, the constant broadening of

the concept of ‘national security,’ which first possessed

essentially military connotations, but which has come to

encompass, step by step, every aspect of social or

international life.

The anti-terrorist fight invariably raises the question of

whether democracies can, in exceptional cases, employ

methods against terrorists that are condemned in normal

times. The most common such method is torture.[199] The

tortures of the Abu Ghraib prison are in fact not just a result



of the ‘culture of shamelessness’ denounced by Susan

Sontag. The debates that followed the publication of the

books of Paul Berman, Terror and Liberalism, and Michael

Ignatieff, The Lesser Evil[200] bear witness to that. Ignatieff,

director of the Carr Center for Human Rights at Harvard

University, brings to light the manner in which terrorism

leads many people to consider as so many weaknesses the

characteristic traits of liberal democracies of which they

used to pride themselves (tolerance, pluralism, respect for

freedoms, etc.). Observing that ‘human rights are not a

system of indivisible absolutes,’ he emphasises that

democracies must certainly protect individual rights, but

also guarantee their collective existence, tasks that are not

easily reconciled.[201]

Kim Lane Scheppele shows for his part that the

emergency measures adopted by the Bush administration

were taken, not only in consideration of a state of

emergency at the national level, but also at the

international level, and above all that these measures have

not stopped proliferating. The important point is evidently

there. Whereas in the emergency case of the ‘classical’

type, such as Carl Schmitt defines it, the measures adopted

to confront an emergency situation are generally of short

duration and permit a progressive return to the normal, in

the case of the measures taken in the aftermath of

September 11, we see an entire system of emergency which

has subsequently been gradually reinforced. ‘The greater

abuses,’ writes Scheppele, ‘have come as 9/11 recedes and

executive policy has turned toward larger and larger

constitutional exceptions, with the active acquiescence so

far of both Congress and the courts.’[202]

This conclusion is shared by many observers[203] who take

the view that the definition of terrorism used by the

government is very extensive, since it takes into account

both acts and intentions. This vagueness permits the

criminalisation of certain behaviours, the generalisation of



suspicion, the justification of measures of preventive

detention, the limitation of communication between the

accused and their counsel, and so on. Though anti-terrorist

legislation is primarily directed against persons suspected of

terrorism, it indirectly affects the entire population, bringing

about a veritable upheaval in the criminal law. But the battle

between ‘Good’ and ‘Evil,’ a very frequent subject of public

discourse in the United States, also serves as a diversion. It

masks the social insecurity and projects externally the

internal contradictions of the country that makes use of it.

The discussion of ‘internal security’ prolongs the discussion

of the ‘national security’ by relating it to civil society. The

use of the term ‘security’ in an increasingly wider sense is

accompanied by a tendency to remove from the public

debate all the problems relating to it, ending thus in a new

form of ‘depoliticisation.’ The curtailment of freedoms is

made possible by the security citizens’ expectations: their

desire for security takes precedence over their desire for

freedom. This is all the more the case in a world where

threats are at the same time omnipresent and difficult to

identify. Concomitantly, the war against terrorism allows, at

the international level, the reinforcement of the authority of

the dominant American power, presented as being best

suited to provide ‘global protection.’[204]

Finally, terrorism provides the state, which previously

appeared increasingly impotent in the face of global

influences and planetary challenges linked to globalisation,

with a new legitimacy and a new role. We shall not

elaborate on this subject, but one may ask if the state —

which Carl Schmitt clearly saw already in the 1930s would

not remain the privileged locus of politics — is not in the

process of rediscovering a new legitimacy by means of its

supposed capacity to provide security and to fight terrorism.

The emergency measures adopted recently in the United

States and elsewhere should be seen in this context. These

measures have, on the one hand, evident extensions at the



international level, the fight against terrorism demanding

transnational cooperation of police forces and intelligence

services (and from this point of view, the anti-terrorist fight

is perfectly in keeping with globalisation). But they

undoubtedly give back a role to a state structure set to

become increasingly obsolete, the national elites finding ‘in

the war against terror a choice point of operations for

perpetuating their power and introducing a large range of

laws allowing them to impose themselves on both their

enemies and their own civil society.’[205] The state, in other

words, is no longer legitimised except by its capacity to

provide security and, at the same time, it uses the

irrepressible desire for security to reinforce its control by

restraining freedoms. As Jean Baudrillard has rightly

remarked, ‘[I]t is the real victory of terrorism that it has

plunged the whole of the West into the obsession with

security — that is to say, into a veiled form of perpetual

terror.’[206]

One cannot be surprised that the name of Carl Schmitt

has been frequently cited in these commentaries and

critiques. ‘The attack on 11 September 2001,’ remarks Jean-

Claude Monod, ‘perhaps confirms the link sensed by Schmitt

between the — literally — theological understanding of the

enemy and the figure of the “motorised partisan,” who

manages in this case to turn against the emblematic power

the very element of its power — the air.’[207] Although hostile

to the ideas of Schmitt, the author nevertheless emphasises

that the critique of the German jurist assumes ‘a particularly

glaring topicality when the White House decrees the

doctrine of “preventive war” [and] transgresses the rules of

international law to conduct a “war for peace” which is

described in theological terms like “crusade” and

confrontation with the “axis of evil.”’[208]

‘Anti-terrorist legislation,’ writes Jean-Claude Paye,

‘ensures the domination of the emergency procedures.

Thus, the traditional role of criminal procedure is reversed.



Instead of being a framework for protecting public and

private freedoms, it becomes the means by which the latter

are systematically violated. In neutralising various

constitutional guarantees, it moves toward a suspension of

the law [...]. The change is so significant that it disrupts the

norm, and the contraventions become the rule. The

emergency procedure is substituted for the constitution and

the law.’[209] ‘The framework of the anti-terrorist fight,’ he

adds, ‘gives a new force to the Schmittian theory of

sovereignty, based on the decision regarding the

emergency [...]. The anti-terrorist fight makes the

suspension of the law a foundational act of an imperial

constitution. The installation of such a juridical order gives a

new dimension to the fundamental thesis of Schmitt: the

decision on the state of emergency as an act constitutive of

sovereignty. The recent anti-terrorist measures prove him

right in his characterisation of the state of emergency as the

enshrining of the exemption in law. One can even say that

they provide the true dimension to the Schmittian thesis of

the maintenance of the juridical order through the decision

concerning an emergency [...] The anti-terrorist fight is the

most advanced stage in the establishment of a state of

emergency at the international level.’[210]

According to Schmitt, the separation between the exterior

and the interior normally operates through the authority of

the state. Externally, the state has the possibility to make

war, while internally it must establish harmony and a mode

of social life regulated by law. One could say of this point of

view that the interior/exterior distinction overlaps at least

partially with that of norm and exception. When this

distinction is abolished, the exception can also be

established internally. This is what happens every time that

one designates an ‘internal enemy’ or accuses some

citizens of being accomplices of an external enemy. The

state of emergency consists here in importing the logic of



war, which normally prevails only on the exterior, into the

interior of the society by suspending the rule of law.

But the doctrine of the state of emergency can also be

used to make the politico-juridical ‘normalcy’ appear as a

sort of continuous emergency. It is this critical dimension of

the liberal legal order as the bearer of a repressed disorder

or a masked repressive violence which has above all been

retained by authors like Giorgio Agamben, Tonio Negri or

Etienne Balibar.[211] It ends with the idea of emergency as a

permanent norm: for Agamben, the government practice

centred on emergency procedures has already been

furtively substituted for democratic procedures and the rule

of law.[212] The present state of emergency would in that

case only constitute the clear revelation of an earlier latent

tendency, already studied by Louis Althusser and Michel

Foucault.

Nevertheless, the state of emergency loses its

exceptional character when it is generalised or becomes

permanent. Pierre Hassner writes that ‘one distinguishes

[...] tyrannical governments from others according to the

way in which they use the emergency situation to render it

permanent instead of seeking to return to normalcy and

respect for the law.’[213] If the adoption of emergency

measures by the United States appears to correspond to the

Schmittian model — even while paradoxically contradicting

the idea upheld by Carl Schmitt, that ‘liberal’ regimes are by

nature incapable of dealing with the state of emergency —

the fact that they are moving towards a permanent state of

emergency deviates considerably from this model. The

permanence of the state of emergency — the exception

without exception — is not Schmittian.[214] But Schmitt’s

thought still allows one to understand the mechanisms at

work in the establishment of a permanent state of

emergency; in this case a conception of hostility which

smacks of theology and ‘morality.’ The lesson to be drawn

from it is that liberal regimes are perfectly capable of taking



emergency measures — but that they tend to transform the

emergency into a rule under the influence of their

conception of the enemy (and also, of course, of the

conditions of war at a given moment). Agamben cites in this

regard the prescient opinion of Walter Benjamin, according

to whom ‘the state of exception “in which we live” is real

and absolutely cannot be distinguished from the rule.’[215]

‘What, in the past, counted as an exception becomes today

the normal or permanent state,’ writes Robert Kurz in the

same vein.[216]
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4. On the Land/Sea Duality in

the New ‘Nomos of the Earth’

arl Schmitt writes that ‘World history is the history of

the wars waged by maritime powers against land or

continental powers and by land powers against sea or

maritime powers.’[217] He adds that ‘all important changes in

history more often than not imply a new perception of

space.’[218] This opposition between the land and the sea is

not peculiar to him, since it is found among numerous

military experts, geopoliticians and geostrategic specialists.

However, for Carl Schmitt the ‘logic of the land’ and the

‘logic of the sea’ have a more extensive signification. The

land is for Schmitt a historical element more than a

geographical one. It is also an anthropological element: man

is above all a terrestrial animal, an ‘earth being.’ We have

seen above that Schmitt, in speaking of the partisan,

attributed to him a ‘telluric’ character. This ‘telluric’

character (das Tellurische) is, in his work, intrinsically

associated at the same time with politics, state authority

and the European ‘large space’ (Großraum).[219]

The logic of land is based on spatial boudaries, that is, a

division of the land into clearly distinct areas. This logic is

fundamentally political, in the sense that there is no political

form that is not linked to a terrestrial area — even if there

are ‘land’ political traditions and ‘maritime’ traditions. The

Earth determines concrete freedom, which is always a

situated freedom, as opposed to the ‘fluid’ and ‘formless’

freedom of the sea. The Earth constitutes the substratum of

thought of a concrete type. The logic of the sea is, on the

contrary, intrinsically fluctuating and chaotic, for it ignores

boundaries. In the ocean, there are neither barriers nor

borders, neither law nor property. It is in this sense that the



sea can be called ‘free.’ As a liquid element, the sea is not

subject to any state or fixed territorial sovereignty. It cannot

be anyone’s property for it is also the property of all: it is

necessarily res nullius or res omnius.[220] That is why it is the

preferred place for exchanges which operate in all

directions: freedom of the seas and freedom of international

commerce have constantly been associated in history.

Schmitt quotes Sir Walter Raleigh, according to whom

‘whoever commands the sea controls trade; whoever

commands trade is master of the riches of the world.’[221]

The logic of the sea is that of fluxes and refluxes.

To the land-sea distinction corresponds also a distinction

between two forms of war. In the land war, ‘[o]nly the

armies present in the field took part in the hostilities: the

non-combatant, civilian population remained uninvolved in

the fighting. As long as it did not take part in the battle, it

was not regarded as the enemy. On the other hand, the

naval wars were based on the idea of the necessity of

treating the enemy’s trade and economy as one. Hence the

enemy was no longer the opponent in arms alone, but every

inhabitant of the enemy nation, and ultimately, every

neutral country that had economic links with the enemy.

Land warfare implied a decisive confrontation in the field.

While not excluding naval combat, the maritime war, on the

other hand, favoured such characteristic means as

bombardment, the blockade of the enemy shores, and the

capture of enemy and neutral merchantmen, in virtue of the

right to capture. As such, the sea war tactics were directed

both against enemy combatants and the non-combatants.

Thus a starvation blockade indiscriminately affected the

entire population of the involved territory: soldiers, civilians,

men, women, children and old people.’[222] In The Theory of

the Partisan, Schmitt adds that, ‘Maritime war is largely

trade war; it possesses quite distinctly from land war its own

space and has its own concepts of enmity and spoils.’[223]



Aerial bombardment of civilian populations is the modern

equivalent of the blockade, which it often accompanies.

Schmitt recalls how, in the seventeenth and eighteenth

centuries, ever since the Navigation Act of 1651, England

took command of the oceans by attacking Spanish power

and taking possession of the wealth of the Portuguese and

Dutch empires. From this time, England begins a ‘maritime

existence.’ But today, it is the United States which has

replaced England as the international thalassocratic[224]

power. It is, says Schmitt, ‘the island perfectly adapted to

the times [...] America was the larger island, through which

the British mastery of the seas would be perpetuated as an

Anglo-American maritime dominion of the world on a larger

scale.’[225]

The famous doctrine enunciated by President James

Monroe in his declaration of 2 December 1823 expressed a

desire for non-intervention in European affairs, but above all

the desire to make the geopolitical unit of the American

continent the domain of the United States. It condemned all

European intervention in any part of the American

hemisphere. The Latin American countries, seeing

themselves denied all national interests distinct from the

interests of the United States, ceased to exist politically as a

result, and tended to become mere protectorates. In 1845,

the doctrine of Manifest Destiny specified that it was ‘the

right of [the United States’] manifest destiny to overspread

and to possess the whole of the continent.’[226] The ideas

inherited from these ‘doctrines’ would give birth to a group

of principles implemented for the first time in a systematic

fashion under the presidency of Theodore Roosevelt, before

being extended to the world scale by Woodrow Wilson.

Schmitt shows how, in the time of Wilson, what was at first

only a principle of non-intervention in a given large domain

— the western hemisphere — was gradually transformed

into a justification of interventionism without limits. This

transformation of a legitimate objective to safeguard a



specific large space[227] into a universal principle that

amounts to giving a quasi-religious legitimation to a

particular version of imperialism marks, according to him,

the beginning of the ‘theologisation’ of American foreign

policy.[228]

The idea that the ‘land’ and the ‘sea’ are distinct entities

whose confrontation can assist in understanding the history

of these last centuries has been proposed by several

geopoliticians, French and German as well as Anglo-Saxon.

At the end of the nineteenth century, the American Alfred

Thayer Mahan (1840-1914) emphasised, in two books that

have remained famous,[229] the key role of the maritime

factor in the consolidation of American power. He

demonstrated to his compatriots that maritime power is not

limited to a purely defensive military strategy, based on the

protection and the security of the coastal regions, but

implies the overseas extension of interests, the mastery of

the seas becoming the key to a new military strategy and

form the basis of a truly international power. Emphasising

that the United States, already protected in the south in

accordance with the Monroe Doctrine, constitutes an ‘island’

from the geopolitical point of view, he recalls the example of

the British naval power of the seventeenth century and

recommends the Americans ally themselves with England to

contain Germany. By creating bases abroad, ensuring solid

positions in the straits and on trade routes, possessing an

omnipresent navy capable of acting everywhere in the world

to ensure international freedom of commerce and making

possible the naval blockade of enemy countries, America,

predicts Mahan, can achieve world domination.[230] Following

the signing of the naval disarmament treaty in 1922,[231] the

United States possessed the first world battle fleet.

American aero-naval power remains unmatched today.

After Mahan, the British admiral Halford J. Mackinder

(1861-1947) also theorised about the confrontation of land

and sea. His central thesis, defended in 1904,[232] defines the



epicentre of the geopolitical phenomena on the basis of the

concept of the geographic centre of the worlds. This central

pivot, which he describes as the ‘world island’ is, in his eyes,

the Eurasian continent, the heart of which consists of

Germany and Russia. Mackinder advocates the idea that the

essence of geopolitics is represented by the battle between

the continental heartland and the extra-continental powers

which surround it. This analysis would be partly repeated,

but also modified, by Nicholas J. Spykman (1893-1943),

especially known for having formulated the American

doctrine of containment which would be applied by the

United States against Russia at the beginning of the Cold

War. For Spykman, the international geopolitical pivot is,

however, no longer the heartland, but the rimland, the

intermediary zone between the heartland and the bordering

seas. In this perspective the control of the strategic zones of

the Near East and Southeast Asia is of central importance.
[233]

With the advent of aviation, a new element has been

added to the land and the sea: air. Schmitt has rightly noted

the growing importance of the air, in which he sees the

future: ‘Since World War I airspace has been added as a new

dimension, altering both the old theaters of land and sea in

their spatial structure.’[234] In Land and Sea, he defines air as

a ‘the new elemental space of human existence.’[235] In fact,

taking a closer look, air has many points in common with

the sea. Its principal characteristics are extent, ubiquity,

emptiness and fluidity: not being subjected to any

‘allegiance,’ air space favours rapid movement from one

point to another on the face of the Earth. Other features it

shares with the sea is that it is not a space subjected to

borders, in the classical sense of the term, that it is a

medium of transport and communication, and, finally, that it

constitutes an instrument for the projection of strength and

power.



Air is today one of the determining elements of military

strategy, but also of terrorist action. The strategic use of

outer space, which is not a simple extension of air space,

has also already started. It is used for strictly military

purposes (identification and localisation of targets, tapping,

observation and surveillance, etc.) as well as for

intelligence, telecommunication, meteorology, spying, and

so on. The chief characteristics of outer space are vastness,

hyper-altitude, emptiness and (relative) invulnerability. Its

military use through spacecraft should, in the long run,

permit not only new offensive strategies but also bring

about a radical transformation of the use of land forces,

space being destined to establish itself as the preferred

medium for the informational dimension of operations.[236]

The United States already considers space a potential

strategic theatre, meaning that supremacy in space is

already part of their military objectives. Since the time of

the Cold War, the United States has devoted ever-larger

resources to achieving the mastery of space. In its plan,

space is not only considered as a multiplier of power, but as

a weapon in itself. This is borne out by its project of a space-

based anti-missile defence, revived in December 2002 by

George W. Bush, an idea inherited from the ‘Star Wars’

concept of the Reagan administration, which has as its

principal strategic goal not only the capacity to intercept

intercontinental ballistic missiles but also the deployment in

orbital space of laser batteries, the purpose of which is to

endow America with the capacity to carry out preventive

strikes of a new type. It is equally significant that the

Pentagon envisages that its overseas bases will decrease in

importance, as certain functions could potentially be taken

over by spacecraft.[237] One may thus wonder, writes

Christian Malis, ‘if space is not destined to play a role

analogous to that of the sea in the Mackinderian

geopolitics.’ ‘If the oceans,’ he adds, ‘have for a long time

constituted the preferred mode of support for the United



States and the protective space for its conquering industrial

economy, doubtless space is destined to join the sea to

support and protect an economy based also on

information.’[238]

After 1945, the essential theme of the writings of Schmitt

is that of the ‘nomos of the Earth.’ According to Schmitt, the

modern age signifies the disappearance of the old nomos,

and he investigates what is destined to succeed it. One of

the essential questions he poses is whether history is

oriented towards a political unification of the world and what

the consequences of that would be, both for the world and

for the concept of politics itself.

As we have seen, Schmitt contends that from 1890 the

old Westphalian order of the jus publicum europaeum, born

at the end of the Thirty Years’ War (1648), began to dissolve

into a ‘universalism without territories’ and into the ‘empty’

and abstract normativism of an international legality on

which no accord can be established, abandoning its

European centring without succeeding in finding a

substitute basis of legitimacy. Carl Schmitt gives, in this

perspective, a central place to the Treaty of Versailles, which

not only pulled down Germany and substituted the principle

of nationalities for the legitimacy of the ancient dynasties

but also represented the moment when Europe found itself

truly dethroned from its old prerogatives.[239]

Schmitt sees in the nomos of the earth — a term he used

for the first time in 1934, when he partly abandoned his old

decisionism to instead rally to a ‘thought of concrete order’

(konkretes Ordnungsdenken) allowing a large place to the

institutionalism of Maurice Hauriou and Santi Romano — an

ordered group of political entities linked by common rules.

The nomos is not understood in his works in the sense of a

law (Gesetz), that is to say, as a simple product of

legislation, but as a ‘first measure’ (Messung), an original

distribution or sharing of space. The error of Western

modernity, according to Schmitt, has been to replace the



law as concrete order (nomos) with the law as a simple rule

(Gesetz). Nomos is of course related to the logic of the

Earth, to the extent that everything in it is a matter of

boundaries. Without boundaries, without spatial limits, no

order is possible: every fundamental order (Grundordnung)

is a spatial order (Raumordnung). Law itself, emphasises

Schmitt, has a telluric foundation ‘in which space and law,

order and orientation meet.’[240] From concrete thought’s

point of view, every nomos results from a unity of spatial

order (Ordnung) and orientation (Ordnung), i.e., from the

possibility of orienting oneself within the world of a given

community. Nomos, finally, is the immediate form

(unmittelbare Gestalt) through which the social and political

order of a people becomes spatially visible. Insofar as it

constitutes a concrete territorial and spatial order, the

nomos represents the overall order of the Earth.

The question of the ‘new nomos of the Earth’ arises in the

form of an alternative, which Carl Schmitt defined already in

the late 1930s: the world of the future will be either unipolar

or multipolar. If it is unipolar, it will inevitably be subjected

to the hegemony of the dominant power, which can today

be only the United States. That will then be the advent of a

unified world that Schmitt equates with the end of politics,

since the essence of politics implies that one can always

determine, in relation to the plurality of actors, who is the

friend and who the enemy (there is politics only as long as

there exist at least two different polities). If, on the contrary,

the world remains a ‘political’ world, it will quite necessarily

also be a multipolar world, composed of ‘large spaces’

(Großräume) — cultural territories and crucibles of

civilisation, but also of geopolitical territories — which alone

will be able to play a role of regulation and diversification in

relation to the vast movement of globalisation. Schmitt

summarises this alternative in the formula: ‘Large space

against universalism.’[241]



Carl Schmitt first set out his views on the ‘large space’

(Großraum) in a small book which appeared in 1939

containing the text of a lecture delivered the same year in

Kiel.[242] In the ‘large space,’ he does not hesitate to see a

new category of the science of international law, and he

emphasises explicitly that this category, which he presents

as a ‘concrete, historical and politically contemporary

concept’ (‘konkreten geschichtlich-politischen

Gegenwartsbegriff’)[243] is destined to take the place of the

old nation-state order which entered a crisis already in the

1930s and has now become obsolete.[244] The ‘large spaces,’

adds Schmitt — and that is the most important point —

must ensure their autonomy and their freedom of

movement by adopting, as the United States has done with

the Monroe Doctrine, a ‘doctrine’ prohibiting all intervention

of foreign powers in the territory that is not their own.[245]

At the same time that he substitutes the ‘large space’ for

the State, Schmitt predicts a corresponding transition from

the notion of territory, the corollary of the classic concept of

the nation-state, to that of a space[246] with flexible limits,

not determined in advance. Provided with aerial as well as

terrestrial or maritime dimensions, a ‘space’ is not simply a

larger territory. Whereas territory is a state notion, it [space]

corresponds to a dynamic reality. As Jean-François Kervégan

writes, ‘The passage from the closed territory and state

problematic to the great space and imperial power

problematic reflects, according to Schmitt, the expiration of

the legal and political order of modern Europe. The

development of the totalitarian state was the precursor of

this expiration.’[247] But Schmitt also allots a new and

significant role to the notion of empire (Reich) which, in

history, long represented the chief alternative to the model

of the nation-state. He considers that each ‘large space’

should be centred on an empire, which would regulate the

relations of the member countries and permit the ‘large

space’ to develop its own peculiar political. But he



emphasises also that the Großraum should not be confused

with the Reich, whose mission is only to organise the ‘large

space’ and protect it from every foreign intervention. Finally,

he admits that ‘empires,’ and no longer nations, could

indeed become the principal actors of international

relations, even while warning against a simple, mechanical

extension of the idea of national sovereignty to the scale of

the ‘Großraum.’[248]

The question of whether the European Union of today

constitutes a ‘large space’ in the sense that Carl Schmitt

uses the term, or if one can establish a relation between the

views of Schmitt and one or the other form of the federalist

doctrine, has recently been discussed on several occasions.
[249] Such discussions always contain a fair amount of

speculation insofar as Schmitt, even though he died in 1985,

almost thirty years after the Treaty of Rome was signed,

never published anything on the nature of the European

Community. Certain authors who want to make of Europe an

autonomous power, notably in matters of foreign policy and

defence, have explicitly referred to the Schmittian model of

the ‘large space’ and to his idea of a new nomos of the

Earth,[250] and even to the idea of empire in opposition to

that of the nation-state. On the other hand, certain

adversaries of the European construct have sought to justify

their opposition to this project with reference to the views

developed by Schmitt, which they have sought to present in

the worst possible light.[251]

Carl Schmitt addresses the question of federation (Bund)

only in chapters 29 and 30 of his Constitutional Theory of

1928.[252] His definition of the federation does not confuse

the concept with the classical federal state (Bundesstaat),

nor with the confederal state or confederation of states

(Staatenbund). The federation, he writes, ‘is a durable union

based on a free convention, serving the common aim of the

political conservation of all the members of the federation; it

modifies the global political status of each member of the



federation according to this common aim.’[253] The entry into

a federation thus brings about for the states a modification

of their constitutions. The federative pact (Bundesvertrag) is

an ‘inter-state statutory pact’[254] whose ratification

represents an act of constitutional power. Every federation

possesses as such a political existence corresponding to a

jus belli which is its own. It is at the same time a subject of

international law and a subject of internal law. Schmitt

emphasises also the paradoxes or the antinomies of a

federation. One of the most obvious is that the member

states normally subscribe to the federative pact in order to

preserve their political autonomy whereas, by entering into

the federation, they must abandon a part of it.[255] But the

most important is this: ‘A federation juxtaposes two types of

political existence: the global existence of the federation

and the particular existence of the member state […] On

both sides, gradations are possible, but the extreme case

always leads either to the dissolution of the federation

which then leaves on the scene only isolated states, or to

the disappearance of the member states, which then lets

only a sole state survive.’[256] These antinomies can be

resolved, adds Schmitt, only if there is a substantial

homogeneity among the members of the federation, this

homogeneity alone being able to establish a concrete

accord (Übereinstimmung) among them.

With the concept of the ‘large space’ to which Schmitt

explicitly opposes that of ‘universalism,’ there appears in

any case an alternative of more recent date: the unity or the

plurality of the world. Will there be a universe or a

‘pluriverse,’ a homogeneous globalisation or a globalisation

that respects the diversity of cultures and peoples? Schmitt

shows that the old order, which was that of modernity, can

no longer be Eurocentric, but implies in the postmodern era

a general rearrangement of international relations around a

simple alternative: unipolarity or multipolarity. Unipolarity,

which one could call ‘monotheistic,’ sanctions the



hegemony of the dominant power; multipolarity, in keeping

with the ‘polytheism of values’ (Max Weber)[257] is based on

the mutual recognition of politico-cultural groups of equal

value. ‘The development of the planet,’ writes Schmitt, has

‘reached a clear dilemma between universalism and

pluralism, between monopoly and polypoly. The question

was whether the planet was mature enough for a global

monopoly of a single power or whether a pluralism of

coexisting Großräume, spheres of influence, and cultural

spheres would determine the new international law of the

earth.’[258]

Schmitt does not hide his preference for the coexistence

of ‘[a] combination of several independent Großräume or

blocs could constitute a balance, and thereby could

precipitate a new order of the earth.’[259] From the 1950s, he

foresees that the binary division of the world inherited from

Yalta, between the ‘free world’ and the Soviet bloc, does not

herald so much the unification of the world as a ‘transition

to a new plurality.’ Europe remains for him the territorial

space ‘in which the geo-political arrangement most

conducive to world peace developed.’[260]

The alternative between the unipolar world and the

multipolar world corresponds to the opposition between sea

and land, for a multipolar world implies the territorial

concept of borders. In today’s world, land logic more than

ever coincides with a continental logic, that of the whole of

Europe (or of Eurasia), whereas maritime logic, incarnated

formerly by England, is today that of America. Likewise, one

could say, the alternatives of a European Union as a simple

transatlantic domain of free trade and a European Union as

an autonomous continental power relates again to this

opposition, to the extent that the sea is on the side of

commerce whereas the land is essentially on the side of

politics. That is, indeed, why the United States so frequently

expresses its adherence to the unipolar model, which would

sanction its planetary hegemony. Already in 1991, Charles



Krauthammer wrote, ‘We are living in a unipolar world. We

Americans should like it — and exploit it.’[261] ‘The

Americans,’ Thierry de Montbrial declares, ‘reject

categorically the concept of a multipolar world, whose two

constituents are unacceptable in their eyes. On the one

hand, whoever says multipolar implies a balance of powers

and thus precisely the necessity for a counterweight to the

United States [...] It does not accept, on the other hand,

having any balance guaranteed by the United Nations, that

is, practically by the Security Council and, more precisely,

by its five permanent members.’[262]

Consequently, the major geopolitical objective of the

United States is to avoid the formation of a continental or

Eurasian heartland which could rival its own power, that is,

to do everything to avoid the emergence of a rival power in

Western Europe, in Asia or on the territory of the former

Russian Empire. Hence the redefinition of the missions of

NATO and the enlargement of its strategic objectives,

although this organisation, which was in the beginning

purely defensive, has lost its raison d’être after the collapse

of the Soviet system. The growing importance of the Pacific

Ocean in the affairs of the world and the fact that the United

States is looking more and more in that direction go hand in

hand.

Insofar as it is characterised by the proliferation of

networks and flows of all sorts (commercial, financial,

technological, communication, etc.), globalisation too is

related to the logic of the sea, which does not recognise any

borders or closed territories. By a habit of speech which is

itself revealing, one says that globalisation unifies the Earth,

but in fact by unifying it, it subjects the Earth to the logic of

the sea, which is that of the abolition of borders and the

supremacy of fluxes and refluxes.

After having put an end to international bipolarity,

globalisation brings about a generalised deterritorialisation

of military, political, economic and financial relations.



Abolishing territorial space, it also abolishes temporality by

establishing a ‘zero hour’ due to its ubiquity and

instantaneity. With the internationalisation of capitalism, just

as with global neo-terrorism, one again enters into the

‘smooth space’ that Gilles Deleuze and Félix Guattari

formerly opposed to ‘grooved space.’ Whereas ‘grooved

space’ is thought of on the model of tissue, with its

structure, fabric and finitude, ‘smooth space’ is conceived

on the model of felt, which involves no friction or any

meshing, but only a tangle of homogenous fibres which can

grow infinitely in all directions. ‘Smooth’ space is not

situated, but ‘nomadic’; a space without depth, a space of

immediacy and contact in all directions, containing neither

forms nor subjects, but only flux without anchoring or

polarisation. ‘[A]t the complementary and dominant level of

an integrated (or rather integrating) world capitalism,’ write

Deleuze and Guattari, ‘a new smooth space is produced in

which capital reaches its “absolute” speed [...] The

multinationals fabricate a kind of deterritorialized smooth

space in which points of occupation as well as poles of

exchange become quite independent of the classical paths

to striation.’[263]

In his diary, Carl Schmitt expressed his horror at the

scenario which Paul Virilio has called ‘globalitarianism,’ that

is, the future of a globalised world which, by definition,

would be a world without an exterior and thus without the

possibility of politics: ‘How frightful it is, the world where

there is nothing external, but only the interior.’[264] The same

sentiment is found in Schmitt’s works. In The Concept of the

Political, for example, Schmitt expresses several times his

fear that there may arise a ‘completely pacified globe,’

which ‘would be a world without the distinction of friend and

enemy and hence a world without politics.’[265] The ‘creation

of an alliance of nations encompassing the whole of

humanity,’ the advent of a world state or a universal

society, he thinks, ‘mean total depoliticalization’[266] Schmitt



even says explicitly that perhaps there will exist one day a

totally depoliticised state of humanity, contenting himself

with adding that ‘in the meantime it does not exist.’[267]

This fear is quite strange considering his definition of

politics itself — the more so in that Carl Schmitt also says

that a unified world would be a world where wars would not

disappear, but would all resemble civil wars. If, in fact,

politics ‘does not designate its own proper domain, but only

the degree of intensity of an association or dissociation of

human beings,’[268] if it can ‘draw its strength from the most

different fields of life,’ if ‘every imaginable domain of human

activity is potentially political and becomes immediately

political when the fundamental conflicts and fundamental

questions are transported into this field,’[269] then it is

difficult to see how politics could disappear — and what is

the basis for Schmitt’s pessimism, or at least unease. If

politics is indeed what Schmitt says it is, that is, a

characteristic dimension of human existence, and if every

conflict, no matter what its nature, automatically becomes

political as soon as it attains a certain degree of intensity,

one should rather arrive at the conclusion that politics is

permanent and inevitable: ‘Man would cease to be man if he

ceased to be political.’[270] Globalisation is thus not

synonymous with the end of politics, and all the less so in

that the tendency towards the unification of the world

brings, as a reaction and in a symmetrical manner, new

fragmentations or divisions into its midst. A globalised world

is not necessarily a pacified world, quite the contrary. Even

though he clearly distinguishes the state from politics and

was one of the first to recognise the disintegration of the

nation-state of the classic type, Carl Schmitt has perhaps

quite simply found it difficult to imagine positive non-state

forms of political life.

At the end of this survey we arrive at the following

conclusion. George W. Bush and his entourage are clearly

not ‘Schmittian’ political men. Masters of the power of the



sea, they appeal to a political and ideological model that

Schmitt always criticised. Their liberalism (in the European

sense of the term) and their messianic optimism are as alien

to Schmitt’s ideas as the manner in which they conceive of

war as a ‘just’ war, where the enemy is never recognised,

but designated as a figure of evil who should be eradicated,

or in which they use the concept of the emergency to

establish a permanent state of emergency. On the other

hand, it is undeniable that, owing to the politics initiated

some years ago by the American administration, some

properly Schmittian themes have returned to the foreground

of international affairs and that these themes are so many

hermeneutic keys that can help us understand what is

happening. We hope to have shown here both the topicality

of the principal themes of the thought of Carl Schmitt and

the inanity of the notion according to which the American

neoconservatives are considered to be faithful disciples of

his thought.
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