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In this paper, existing theories of presumptionampared in order to work out a more comprehensive
approach that integrates their insights with recevelopments in argumentation and artificial ligehce.
Some of the leading theories in the argumentaiterature base their analyses of presumption imyehagy
reasoning on the legal notions of presumption andédn of proof. Studying some examples of
presumptions in both legal and everyday reasorimtiglog-based approach shows how presumption has
both a logical component and a dialogical companent

The notions of burden of proof and presumpéimfundamental to building a
coherent and precise theory of argumentation. Tiseaeggrowing body of literature about
presumption in argumentation theory, but the pecdifion of different theories (outlined
in section 1 below) suggests that no single théasyyet achieved wide acceptance.
These developments, when put together, suggesstfalness of comparatively
evaluating the various theories to build a genr@bry that brings them together by
identifying and integrating the components of adertying argumentation structure on
which they are based. The main target is presumpliot the analysis is built on related
work on burden of proof coming out of the artifidiatelligence literature (Prakken, Reed
and Walton, 2005; Gordon, Prakken and Walton, 260akken and Sartor, 2007).

The purpose of this paper is to design a kgiotion of presumption suitable for
argumentation studies. A presumption is basicafyngd as an inference, but it is not
just any inference. It is a special kind of infexenTo see how it is special, it is argued
that the notion of a presumption has to be defatdd/o levels, an inferential level and a
dialogical level. At the inferential level, a presption is defined as an inference to the
acceptance of a proposition from two other propmsst called a fact and a rule. At the
dialectical level, a presumption is defined in terof its use or function in a context of
dialog. This function is to shift an evidential dan from one side to the other in a
dialog, where the effect of such a shift is onliheden of persuasion set at the opening
stage of the dialog. Argumentation is defined &md of reasoning used for some
purpose in a dialog in which there are two partiog, and each participant has the aim
of persuading the other to accept the designatgabgition called the ultimate
probandum of that participant.

One of the most culturally significant usegh® notion of a presumption is in law. It
is argued in this paper that a logical notion efsumption suitable for argumentation
studies is comparable to the way the notion has bsed in law. In its legal use, it will
be argued, a presumption should be defined asfarente to the acceptance of a
proposition in a trial, or in a comparable settoidegal dialog, from two other
propositions called facts and rules that are aeckiot law, meaning that they have been
admitted as evidence at a prior point in the (jiadicially admitted). However, the
notion of presumption used in law is slippery ambg&yuous, and very hard to define
with logical precision. The best we can do is tdda clear and precise logical model of
the notion of presumption that represents somecéspéthe legal notion in a useful
way, and that also represents significant aspé@sgomentation more generally.

Once a number of examples of presumption$ indaw and in everyday
conversational argumentation, have been examihed;léar and precise logical model



of presumption that is yielded is applied to thiéclilt problem of distinguishing
between presumption and argument from ignorancguent from ignorance was
traditionally classified as an informal fallacylogic, but recent work has shown that
arguing from lack of knowledge, or lack of evidemeasoning, as it is often called, can
often be a reasonable form of argumentation. Thblpm is that presumptions are
characteristically used when there is insufficevidence or lack of knowledge from
which a conclusion can be drawn. The two notioessarclosely entangled that it is hard
to distinguish one from the other.

1. Survey of Theories of Presumption in Argumentaflheory

A survey of the most influential theories oépumption in argumentation theory has
been presented by Godden and Walton (2007), bewjmwiith the account given in
Whately'sElements of Rhetoric (1846). Whately adopted the conservative positia
there is a presumption in favor of prevailing opms in existing institutions, like the
Church (1846, 114). The reasons why he adoptedatimservative attitude may not be
entirely clear, but his account of the connectietween burden of proof and
presumption is clear. According to his account,liheden of proof is initially placed on
one side or the other at the outset of an argurmém.initial placement has an effect on
subsequent argumentation. The party who bear®tinden has the responsibility of
providing reasons in support of his position, angtrgive up that position if the reasons
offered are insufficient or unsatisfactory. Howewuee raising of the presumption can
relieve this burden and shift it from one sidelte bther.

Whately’s account has often been criticized aot only on the grounds that his
conservative position seem to be a kind of spgdesding in favor of religion (Whately
was an Archbishop of the Anglican Church). Critike Kauffeld (2003) have argued
that he basically does not provide clear criteviattie identification and justification of
presumptive inferences, and that his analysis doegive a proper account of the
foundation of presumptions because it retreatsnoteons of common sense and
commonly accepted views. However, two features baialy’s account are noteworthy
(Godden and Walton, 2007, 37). One is that hedngi@sumptions as subject to rebuttal,
while the other is that on his theory presumpt®nlosely tied to arguments from
authority and expertise. Whately was often creditétl basing his notion of
presumption on principles of legal reasoning, bhis also been claimed that his theory
is primarily psychological rather than legal in urat

Alfred Sidgwick, a lawyer who wrote a well kmo book on fallacies (1884),
amplified Whately’s view by writing (1884, 159) tHavhere a belief is in harmony with
prevailing opinion, the assertor is not bound tdpice evidence”, but “ whoever doubts
the assertion is bound to show cause why it shoatithe believed (Sidgwick’s italics).
However Sidgwick was aware of the limitations déthiew, and even remarked that
Whately’'s presumption in favor of existing beliefisgght amount to nothing more than an
argumentum ad populum, a type of argument often held to be fallacioubgic. It might
also be added that Sidgwick’s account of presumptiagght amount to nothing more
than anargumentum ad ignorantiam, an argument from ignorance or lack of evidence,
another type of argument that has often been bdbe fallacious in logic.



Kauffeld (2003) put forward a theory arguihgtt presumptions are justifiable on
social grounds. According to his theory (2003, 14@)presume a proposition is to take it
as acceptable on the basis that someone else l@santase for accepting it on the
grounds that not accepting it will have the powenegative social consequences of
risking criticism, regret, reprobation, loss ofesn, or even punishment for failing to do
so. A prominent feature of Kauffeld’s theory isttitgoresents presumptions as similar to,
or even coextensive with, social expectations (@odzhd Walton, 322). On his theory,
presumptions are grounded on rules of social canaich, if violated, bring a punitive
effect on the violator. This approach could be ¢joasd in its applicability to studying
the logical aspects of presumption, as it seerpayamore attention to social and
psychological factors than underlying inferenttalistures. However, as will be shown
below, social expectations are important for un@d@ding presumptions.

Uliman-Margalit (1983) recognized that therigint be differences in the ways
presumptions work in law and the ways they wor&ntinary conversational reasoning.
She suggested the research proposal of attemptigef & more refined and precise
analysis of how presumptions work in ordinary reésg by viewing them in light of the
procedures already codified and widely studiedhim.[The outcome of her analysis was
to define presumption in terms of the characterstiquence of reasoning from premises
to a conclusion. There are three parts to the frmference defining the sequence
(1983, 147). The first part is the presence ofptesumption raising fact in a particular
case at issue. The second part is the presumtiorufa which sanctions the passage
from the presumed fact to a conclusion. The comtuis that a proposition is presumed
to be true on the basis of the first two partshefinference structure. She is very careful
to describe the status of the conclusion of thespmptive inference, writing (147) that
the inference is not to a “presumed fact”, but tmaclusion that “a certain fact is
presumed”.

Uliman-Margalit emphasized the practical natof presumption and its connection
with argumentation from lack of evidence. She dbsd presumptions as guides useful
for practical deliberation in cases where the@isibsence of information or conflicting
information that interferes with the formation ofadional judgment but where
nevertheless, some determination must be madeler &or an investigation better to
proceed (152). She emphasized that presumptionmmaeways justified, and
enunciated the principle that the strength of symgtion in a given case should be
determined by the strength of its grounds on a bgsmse basis (157). She also
emphasized the inherent defeasibility of presuneptides, stating that such a rule
contains a rebuttal clause specifying that it igjsct to exceptions (149). All these
characteristics turn out to be important in the mialogical theory proposed below.

The dialectical theory of presumption put fard by Walton (1992) was meant to be
applied to everyday conversational argumentationak not specifically addressed to
how presumption works in legal argumentation. Adawy to this theory, in
conversational argumentation presumptions takéottme of cooperative conversational
devices that facilitate orderly collaboration invirg the resolution of a dispute forward
even if not everything can be proved by the evidemailable' A context of dialog
involves two patrticipants, a proponent and a redpoh The dialog provides a context

! Note that on this dialectical theory, presumptigasoning has a negative logic, and is therefarsety
linked to lack of evidence reasoning.



within which a sequence of reasoning can go forwatd a propositiorA as a useful
assumption in the sequence. The principle of adg@ipresumption in a conversational
exchange has the form of a dialog rule that appearmlate the usual requirement of
burden of proof: even if there is no hard evidesitewing that a proposition can be
proved true, it can be presumed (tentatively) tsukject to later rejection if new
evidence proves it false. On this theory, the Kegracteristic of presumption as a speech
act in dialogue is that it reverses an existinglbarof proof in a dialog by switching the
roles of the two participants. Normally, the buradmproof is on the proponent asserting
a proposition, but when a presumption is activatieid,burden of proof shifts to the
respondent, once the presumption has been acaptedommitment in the dialogue. In
this dialectical theory, the point where the preptian is first brought forward in a
dialogue is called “movg’, while the point where it may be rebutted is edl'movey.”
This working of a presumption is regulated by tbikofving key seven dialog conditions,
summarized from the fuller list in (Walton, 199D2-61).
C1. At some poink in the sequence of dialod,is brought forward by the proponent,
either as a proposition the respondent is askelicékpto accept for the sake of
argument, or as a nonexplicit assumption thatlisgighe proponent’s sequence of
reasoning.
C2. The respondent has an opportunity &t rejectA.
C3. If the respondent fails to rejettx, thenA becomes a commitment of both parties
during the subsequent sequence of dialog.
C4. If, at some subsequent poynh the dialogX <y), any party wants to rebétas a
presumption, then that party can do so provideadlgeason for doing so can be given.
C5. Having acceptedl atx, however, the respondent is obliged to let thsymetionA
stay in place during the dialog for a time suffitiéo allow the proponent to use it for his
argumentation (unless a good reason for rebutt@uclause Ill. A. can be given).
C6. Generally, at point, the burden of showing thathas some practical value in a
sequence of argumentation is on the proponent.
C7. Past poin in the dialog, oncd is in place as a working presumption (either
explicitly or implicitly) the burden of proof fall® the respondent should he or she
choose to rebut the presumption.
Applying this theory of presumption enables a diaio move forward, by giving the
argumentation a provisional basis for moving aheadn in the absence of sufficient
evidence to prove key premises. How such presumpsbould be accepted or rejected
in a given case is held to depend on the typealbdj the burden of proof set at the
beginning of the dispute, and factors in specifguanents like argumentation schemes.
Walton’s account contrasts with Ullman-Margalittsgome extent, as hers appears to be
more inferential in nature while his appears tortmee explicitly dialectical in nature.
Hansen (2003) proposed an inferential anabyfsise structure of presumptive
inference that is comparable to that of Ullman-M#ditdn that a presumption is always
taken to have three parts: a major premise thategps a rule, minor premise that
expresses an antecedent fact, and a conclusiamgséapresumption drawn by combining
the major and minor premises. However, insteadsiry his account on legal reasoning,
Hansen based it on Whately’s theory that presumgtio ordinary reasoning are inferred
from presumptive rules using this three part stect



Rescher’s theory brings the Ullman-Margatid &Valton theories together by making
an integrated theory in which presumption has tarmgonents that fit together. The first
is the dialectical component, meaning that presionps defined in relation to formal
structure of disputation of the Rescher type inchitihere are three parties. The second is
the logical component, in which presumption is wiedi in relation to a certain
characteristic type of logical inference. The latests on Rescher’s defining principle
for an appropriate cognitive presumption (2006,\8Bich has the form of a general rule:
“Any appropriate cognitive presumption either idrstantiates a general rule of
procedure of the form that to maint&rwhenever the conditio@ obtains unless and
until the standard default proviéb(to the effect that countervailing evidence ibabd)
obtains”.P is the proposition representing the presumption.

Rescher (2006) at first appeared to be takpyliman-Margalit’'s program of
research, when he characterized presumption binmgflthe historical development of
the use of the concept in law, stating that presiomghas figured in legal reasoning since
classical antiquity (2006, 1). However, his theisrynuch broader in its intended
applications. It is by no means restricted to exjg how presumptions work in law, or
even in everyday reasoning. He also investigatesyonption in science and in economic
and political decision-making. He takes inquiry alediberation into account, as well as
persuasion dialog. Rescher (1977) also appeamvi lbeen the first to develop a
detailed account of presumption in an explicitlgldctical framework, drawing both on
formal models of disputation and the legal origifishe notion of presumption in burden
of proof (Godden and Walton, 324). Rescher wro®7 {1 25) that burden of proof is a
legal concept that functions within an adversancpeding where one side is trying to
prove a charge while the other is trying to rebbiefore a neutral trier of fact. An
especially distinctive feature of his way of anahgzburden of proof using a formal
dialog model is that three parties are involvegta@onent and an opponent who put
forward arguments and rebuttals, as well as a fyarty trier who sees that proper
procedures are followed and decides the outcorntiegeadisputation.

Rescher (1977, 27) drew a distinction betwieendifferent types of burden of proof.
First there is the probative burden of provingmitiating assertion, stating that an
advocate of a claim in a dialog has the burderupperting it with argument. Second
there is “the evidential burden of further replytie face of contrary considerations”. He
calls the second type of one of “coming forwardhitie evidence” (p. 27). It appears to
correspond to what is usually called the burdeprofiucing evidence in law, or the
burden of production. Thus it would seem that Resskaccount roughly parallels the
two main legal notions of burden of proof (Godded &Valton, 2007, 325). On
Rescher’s account, presumption is closely relaidalitden of proof, to rules, and to
argument from ignorance. The latter connectioraisigularly evident when Rescher
(2006, 6) writes that a presumption is not somethimat “certain factgive us by way of
substantiating evidentiation”, but rather somethimat “wetake through a lack of
counterevidence” (Rescher’s italics). It appeaas kie primarily refers to defeasible rules
of the kind that are subject to exceptigrand thus in cases where such rules are used to
support arguments, it would be expected that iralg, arguments and rebuttals would
go back and forth from one side to the other. Thia fact the standard format in any

2 Rescher (2006, 6) specifically states the idgare§umption is closely linked to the notion of deible
reasoning (default position) in computer science.



formal model of dialog modeling disputation, indlugl Rescher’s. Presumption is
described in such a format as a device that “guide$alance of reasons” in the shifting
of the burden of proof from one side to the othanirdy a disputation. On this account, “a
presumption indicates that in the absence of spemiinterindications we are to accept
how things as a rule are taken as standing” (130, Thus if there is a general rule that
when brought into play favors the argument of dde,sa presumption is a device that
uses the rule to shift the burden of coming forwaitth evidence against the other side.

Another feature of Rescher’s theory worth mgthere there are three especially
significant kinds of grounds determining on whiathesa presumption lies in a dialog.
One such ground is negotiated agreement. A secemihiscent of Whately, is the
standing of an authoritative source (39). A thimgportant one is plausibility, for
presumption, we are told, generally favors the mtmisible among a set of alternatives
(38). Note that plausibility on Rescher’s accouitéro depends on how things can
normally be expected to go in a familiar situationa way that is reminiscent of
Kauffeld’s theory.

2. Presumption and Burden of Proof in Law

McCormick on Evidence, (Strong, 1992, 449) wrote that presumption is the
“slipperiest member of the family of legal terme¥%cept for its first cousin, burden of
proof. Encouragingly, however, several recent ssi0f burden of proof and
presumption have appeared in artificial intelligeand law (Prakken, Reed and Walton,
2005; Prakken and Sartor, 2006; Gordon, PrakkerWaitbn, 2007; Prakken and Sartor,
2007) that offer formal models that can renderehegortant but slippery and vague
notions into precise tools useful for helping uptecisely analyze and better understand
the roles of presumption and burden of proof iralegasoning.

The following example can be used to show bavden of proof can shift in a murder
trial, but it is expressed in relation to how thene of murder is defined in a specific set
of rules for criminal law. Murder is defined as awful killing with malice aforethought
in section 197 of the California Penal Code. Secli87 defines an exception for self-
defense. In the example, there is sufficient ewideo prove the killing and malice
elements of the crime based on sufficient evidesocthat the defense has accepted these
premises. Next, the defense puts forward an argufoeself-defense, by calling a
witness who testified as that the victim attackesldefendant with a knife. But in the
next sequence of argumentation in the examplgyrbsecution calls another witness
who testifies that the defendant had enough timenaway.

The example is modeled in Carneades by thenaegt graph in figure 1 (Gordon,
Prakken and Walton, 2007, 890). At the top paftgufre 1 the two premises killing and
malice are shown in gray, indicating that they hagen accepted. These two leaves in
the graph (shown as text boxes), represent prenmsbe argument. Ordinary premises
are represented by lines with no arrowheads. Thigsliof the crime, killing and malice,
are ordinary premises that must be supported leece. Pro arguments are represented
by ordinary arrowheads. Con arguments are repreddytopen arrowheads.
Assumptions are represented by closed dot arrovgheddle exceptions are represented
by open dot arrowheads. The argument itself issspted by the node containing its
name al. The argumentation scheme, a scheme fanargs from legal rules, is



identified in this example as the argument al. Mleder charge is acceptable, based on
argument from rule, and given acceptance of thepnemises by the defense. Hence the
conclusion in the text box at the top (murder)lsahown in gray. We can say with
respect to this part of the argument that the puatsen has met its evidential burden. At
the next stage, when the defense puts forwarelitslsfense argument, it is shown that
section 187 is excluded.

murder

AR

§187 excluded. killing malice §187 is valid.
[

a2

"

self-defense 5197 is excluded. §197 1s valid.

X

/O i

W1 not credible. ‘W1 testified "attack’. ‘W2 is not credible.

Witness W2 testified
'time to run away’'

Figure 1: Carneades Argument Graph for the Murdemniple

The murder charge is acceptable, based on the argarsupposedly given to back it up
by the prosecution. Thus the prosecution has metidential burden. At the next level
of the graph, the defense calls a witness whditsthat the victim attacked the
defendant with a knife. The second argument, labaf is also an instance of the
scheme for argument from a legal rule. At the buottevel of the graph on the left, the
argument a3, based on the scheme for argumentiibmass testimony, is brought
forward to support the claim of self defense. Assgnthat the witness testified in court,
we can take it that this testimony is accepted,tarsdis enough to meet the evidential
burden of the defense for the self defense clamalllthe instances shown in the example
represented in figure 3, the standard of proofiadps$ that of a scintilla of evidence (the
SE standard). This testimony could be challengequgstioning the credibility of the
witness, as shown in the text box at the far letha bottom. However, instead of doing
this, the prosecution chooses another move byngadlisecond witness to testify that the
defendant had enough time to run away.

How does all this affect the burden of pfo®b begin with, the prosecution has the
burden of persuasion in a criminal case. But dfterdefendant has met his burden of
production for self-defense, the proof standardtierself-defense statement is changed
to a standard that reflects the prosecution’s buadgersuasion because the standard is
satisfied only if the best con argument has pyasiter the best pro argument. While the



prosecution is the proponent of the main claim, elgrthe murder charge, the defense is
the proponent of the exclusion by the self-defeng= The defense is also the proponent
of the claim that the defendant did act in seledsk, but due to the prosecution’s burden
of persuasion in a criminal case, it has the evideburden of persuading the trier that
the defendant did not act in self defense.

According to the dialogical theory, the functiof a presumption in a dialog is to shift
an evidential burden of proof from one side todt®er in the dialog. The dialogical
theory would handle this example by saying thasymeption is a kind of move in a
dialog different from the move of making an assertiTo presume that a proposition is
true is to request the other party in a dialoguaciept it without having to give evidence
to back it up and fulfill the normal kind of burdehproof that would be required to back
up an assertion.

An example used to support the Prakken-S#remry is a case where the plaintiff
demands compensation on the ground that defendamged his bicycle. The plaintiff
has the burdens of production and persuasionhkdiitycle was damaged and that he
owned it. One way he can prove that he owns thglgids to prove that he possesses it.
According to Dutch law in such a case, given pagsasownership of the bicycle can be
presumed. The presumption in such a case can lbessgal by the proposition that
possession of an object can be taken as groundsmatuding that the person who
possesses the object owns it. According to thekeralSartor theory, this proposition has
the form of the default rule, and generally spegkamy legal presumption can be cast in
the form of such a default rule. The default rgl¢his proposition: normally if a person
possesses something, it can be taken for grané¢dhéhowns it, subject to evidence to the
contrary. It is held to be default rule in the Feak-Sartor theory in the same way the
following proposition is: if Tweety is a bird, therormally, but subject to exceptions,
Tweety flies. Such a proposition is a default ial¢hat it holds generally, but can fail or
default in the case of an exception, for exampléncase that Tweety is a penguin.

According to Prakken and Sartor (2006, 23-g%re are three types of burden of
proof that need to be carefully distinguished im,laalled burden of persuasion,
evidential burden, and tactical burden of proofe Blarden of persuasion rests on a party
in a trial, or comparable legal proceeding, arméduires that this party must prove a
designated proposition by supporting it with grosititat are sufficient for endorsing it at
the end of the trial. This proposition is calleé titimateprobandum of the trial, the
ultimate proposition to be proved. For example urtdh law, to prove the case of alleged
manslaughter, the prosecution needs to satishuitden of persuasion by proving that
the defendant killed the victim with intent (23)illkhg and intent are often called the
elements of the ultimatarobandum. To fulfill its burden of persuasion, the prosecnt
has to prove that the defendant not only killedwic&m but did so with intent. This
burden of proof does not change over the wholeseoaf the trial, and it is fulfilled or
not only in the final stage when the jury decides dutcome of the trial.

In contrast with the burden of persuasion e¥idential burden and the tactical burden
are often said to shift back and forth during tharse of the trial from one side to the
other. In Dutch law (p. 24), the accused can osbape conviction by providing
evidence of an exception to the rule that if kdliand intent are proved, the defendant is
guilty of manslaughter. One exception of this sastild be evidence that the killing was
done in self defense. Such evidence could be peadvifcthe defendant could provide a



witness who claims the victim threatened the aatugth a knife. However, the defense
does not have to prove self defense, by a staradqmabof that would be suitable to fulfill
a burden of persuasion. All it must do is to prasome evidence, enough evidence to
raise the issue of self defense, and it throwsaefft doubt on whether the judge should
rule that there is no self defense. This type @flen can be called the evidential burden,
but it is also often called the burden of produttior the burden of producing evidence.
There is a third kind of burden of proof tRaakken and Sartor call the tactical burden
of proof. Suppose the defense presents enoughreéde fulfill the evidential burden
for a finding of self defense, and the prosecuéitiempts to rebut this argument by
bringing forward a witness who declared that thiedgant had enough time to run away.
If the prosecution’s argument is strong enougvoitild have the effect of making the
prosecution’s ultimaterobandum of manslaughter justified once again. This moves put
tactical burden of proof on the prosecution. Theghnhdischarge it, for example, by
arguing that the witness put forward by the prosenus a friend of victim, and that this
fact makes her an unreliable witness. Accordingltgctical burden of proof can shift
from one side to the other, as each side bringsdiat a new argument. Prakken and
Sartor argue (25) that in contrast, the burdenmaduction and persuasion are fixed, and
cannot shift from one party to the other. Thisrdlas clearly true for the burden of
persuasion, which remains on a party until thedtsge of the trial. However, it seems
less clear that the evidential burden is fixedis tvay. The reason that Prakken and
Sartor give to support their claim that the eviddriurden is fixed is that this burden on
an issue “is fulfilled as soon as the burdenedygamtvides the required evidence on that
issue and after that is no longer relevant”. Itidtidoe remarked here at there appears to
be considerable disagreement and even controvarfyeaquestion of whether the
evidential burden shifts back and forth. Most legahmentators appear to assume that it
does often shift back and forth from one side todther in a trial, but some
commentators, including Prakken and Sartor, hageeat that it never does. These
disagreements may simply reflect differences inviag the notion of an evidential
burden is defined.

3. Presumption and Inference

In one respect, presumption has the sametsteuas an ordinary defeasible inference.
In the most typical case, it is based on two presjisalled the fact and the rule. The fact
can be described as an atomic proposition in l@ggmple statement that is not
conditional (disjunctive, conjunctive) in form.ift called a “presumption-raising fact” in
law, and that terminology can be retained heréaw) the facts of a case consist of the
evidence judged to be admissible at the openirgestéa trial. A fact is a judicially
admitted proposition. The rule is often describe@d @eneralization. Rules can be
defined by the following seven characteristics (@@aor, 2008, 4).
1. Rules have properties, such as their date afterat, jurisdiction and authority.
2. When the antecedent of the rule is satisfiethbyfacts of a case, the conclusion
[consequent] of the rule is only presumably trua, mecessarily true.
3. Rules are subject to exceptions.
4. Rules can conflict.
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5. Some rule conflicts can be resolved using rakesut rule priorities, e.dex superior,
which gives priority to the rule from the highertlaority.

6. Exclusionary rules provide one way to underc¢béprules.

7. Rules can be invalid or become invalid. Deletmgalid rules is not an option when it
is necessary to reason retroactively with rulesctviivere valid at various times over a
course of events.

This notion of a rule cannot be a modelled adedyatematerial implication of the kind
used in deductive logic. Instead, rules need tmbdeled by identifying the parts of the
rule —antecedent, consequent, exceptions, assumpéod type.

There are different theories about which péthis inference are identified as the
presumption. On one theory, the presumption istabntified with the defeasible rule
(Prakken and Sartor, 2006). Often the presumpsiodentified with the conclusion. It is
said that the fact and the rule together “give tiSehe presumption stated in the
conclusion. Still other writers talk about presuivptreasoning by equating the
presumption with the whole inferential process legdrom the fact and rule to the
conclusion drawn from it. However, although prestiompmay be correctly identified as
a defeasible inference of this kind with two pressisind conclusion, there is another
guestion to be raised. What is the difference betwan inference and a presumption?

What makes presumption different from othedki of inferences is that it is put
forward in a special way in a context of dialog whivo parties are reasoning together.
When one party puts forward an assertion or argtitoeine other party in such a
context, the assertion or argument is typicallyfpuvard in such a way that the other
party is meant to either accept the assertionguraent or challenge it in some way. It
can be challenged by raising doubts about it byngséritical questions, or by
demanding some proof of what has been assertede¥hendent to the assertion or
argument presented normally has such a right dfestge. Very often the proponent’s
responsibility to provide such proof is called theden of proof. What makes
presumption different as a way of putting forwangraposition for acceptance in a dialog
is that this right of the challenge is at leastggenarily removed. It is often said that when
a presumption is put forward, instead of there @p@itburden of proof on the side of the
proponent, the burden shifts to the other sidedprdve the proposition in question.

Another distinguishing factor that makes aspreption different from an inference
that is not presumptive in nature is the probatwegght of the premise stating the rule.
Normally when an inference is put forward in thenfcof an argument, the proponent of
the argument has to support the premises, if atlyawh are challenged by the
respondent. A premise supported by evidence istedidve probative weight. It is this
probative weight that moves the argument forward dsvice that forces the respondent
to accept the conclusion, given that the argumastahvalid logical form. However, in
the case of a presumptive inference, a problemmaisthere is insufficient evidence to
prove the premises and give them enough probateightvto move the argument
forward towards acceptance. What fills the gafhendase of presumptive inference is
that one premise is a rule that is accepted byggha@l reasons even though it lacks the
probative weight that would be bestowed upon it ufficient evidence. In law, the
distinction is drawn as follows: “[An] inferenceisgs only from therobative for ce of
the evidence, while the “presumption” arises from the rule @i’ (Whinery, 2001, 554).



11

More generally, a presumption arises from a rude it established for procedural and/or
practical purposes in a type of rule-governed didlixe a trial).

When talking about presumptions, both in laad averyday conversational
argumentation, this aspect is typically calledgh#ting of the burden of proof, described
as follows. When an assertion in an argument isgutard a proponent has the burden
of proof to support it with evidence if it is chatiged by the respondent. When a
presumption is put forward, however, this burdeprafof on the respondent is no longer
there. The presumption is put forward as propasitioan inference that the respondent
has to accept. He can’t demand proof of a kindwmatld normally be required to back it
up. Itis as if the presumption has to be acceased fiat or stipulation. Reasons can be
given to back up acceptance of the presumptionthayt are typically practical reasons
relating to the continuation of the dialogue tizatinderway, as opposed to evidential
reasons of the kind one would normally used to hackr prove a claim made.

Hence in one respect, a presumption is simdefgasible inference, and it can be
looked at that way. According to Verheij (1999, 148d Walton (2002, 43) the
deductive form ofnodus ponens that we are familiar with in deductive logic mag b
contrasted with a defeasible form. The stmotlus ponens form of argument in
deductive logic is based on the material condititir@ary constant => called strict
implication. The variables, B, C, ..., stand for propositions (statements).

Strict Modus Ponens

Major PremiseA =>B

Minor PremiseA

ConclusionB

In contrast, where is also a defeasit#us ponens in which the symbol ~> represents a
defeasible conditional that is subject to excefstion

DefeasibleModus Ponens

Major PremiseA ~>B

Minor PremiseA

ConclusionB

Verheij (1999, 115) (2000, p. 5) called this forfrirderencemodus non excipiens, but it
was called defeasibleodus ponens (DMP) in (Walton, 2002, 43). To cite an example,
the following argument arguably fits the form of PMif something is a bird and
generally, but subject to exceptions, it flies; Biyeis a bird; therefore Tweety flies. If
we find out that Tweety is a penguin, the origiDMP argument defaults. It is best seen
as an argument that holds only tentatively durimgnaestigation, but that can fail to hold

any longer if new evidence comes in that citesxaegtion to the rule specified in the
major premiseModus ponens arguments, whether of the strict or defeasible type
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typical linked arguments. Both premises go togetbesupport the conclusion. If one is
taken away, there is much less support for thelasiun in the absence of the other.

4. Examples

In the following case, Donald bought a new fatiirom Hewlett Packard, and later
returned it to them, asking for his money back. idoer, the printer had been returned to
Hewlett Packard in a damaged state. They did nat teereturn his money, claiming that
they delivered the printer to Donald in good coieditwith no damage). Donald claims
that he is owed restitution (his money back) fer damage. Hewlett Packard claims that
since they delivered the printer to Donald in goeoddition, the damage must have been
due to him. Thus in this case, we have a confficfpinions. Each side has a thesis, or
claim made by that side, and the proposition cldinoebe true by the one side is opposed
to that of the other side.

What happens when a case like this is dispstdtht a general legal rule will be
applied to itMcCormick on Evidence, (Strong, 1992, 455) cited the following general
rule recognized and accepted in law: if a firstyparoves delivery of property to a
second party in good condition, and also provesitheas returned in a damaged state, a
presumption arises that the damage was due tetoag party (456-457). This
generalization may not be itself a law, but it nigk recognized as having the force of
an accepted legal rule, as it has been relied omay cases ruled on at trial, and may
have been specifically cited and accepted as aipknby judges in their rulings.

Williams (1977, 156) offered the following erple in English law of a rule stated in
section 25(3) of the Theft Act: “Where a personharged with an offence under this
section, proof that he had with him any article madadapted for use in committing
burglary, theft or cheat shall be evidence thatdwit with him for such use.” This rule
relates to the offense of possessing “burglarioygements”, as Williams calls them
(156), or burglar tools, as we would call them.aAgarticular instance, let's consider a
case where a person was charged with an offenss tind section, and evidence was
presented that he had articles with him that étdlescription of burglar tools. In such a
case, the conclusion would immediately follow hd tizese articles with him for use in
committing burglary. In other words, given thiseuthe factual finding of these articles
on the person charged is sufficient for acceptafi¢cke proposition that he had these
articles with him for use in committing burglary.

This kind of case is a good example to illathow a presumption works in law. The
general rule is stated by law, in this case inTtheft Act. The factual premise is the
proposition that articles that may be classifiethaglar tools were found on the person
charged with the offence. The presumption thaearis the proposition that the person
charged with the offence had these articles with for use in committing burglary. As
shown in figure 2, the rule and the factual prencisestitute the two premises of a
defeasible inference that leads to the conclugiahtie had these articles with him for
use in committing burglary.
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FACT: Burglar tools RULE: If burglar tools were
were found on the found on the person charged
person charged with the offence of burglary,
with the offence of he had the articles for use in
burglary. committing burglary.

Defeasible Modus Ponens

A 4
CONCLUSION: the
person charged with the
offence had the articles
for use in committing
burglary.

Figure 2: Structure of the Presumptive InferencéaenTheft Act Example

This conclusion constitutes that is often saidedhe presumption that arises in such a
case.

According to Williams (1977, 156) this examplestrates how an evidential burden
works in law. When a person is found with suchcées, a burden is placed on him to
give some explanation of why he had such articidss possession at the time, offering
evidence that the articles he had with him werestone use other than committing
burglary. If he fails to offer such evidence, thhegosition that he had these articles with
him for use in committing a burglary will stay itape as accepted by the court. In other
words, it can be said that in such a case, onctattand rule are accepted by the court,
the conclusion produced by them is lodged in plaoé| such time as the defendant can
produce evidence against it. We can say then lieatéfendant now has an evidential
burden to discharge. It is this phenomenon thixeguently described by commentators
as the shifting of an evidential burden. We can bewever, that what produces the
shifting of the evidential burden in this case gresumptive inference resting on a
factual premise and a rule. Next we turn to sonargtes of presumptions used in
everyday conversational reasoning.

In many cases of everyday conversational reagpit may be evident that some
presumption has been made, but how it was conné&ztgaime burden of proof operative
in the case may not be evident. However there@reeases where such a burden of
proof can be identified and classified, even thoghnot explicitly stated.

The Seat Belts Example

Coming back on the flight from the Chicago APA 08ating, there was a little
turbulence, and the pilot announced to the passengdasten their seat belts. A little
later, the pilot announced that the passengerslamdo their seat belts, and could get up
and walk around if they wished. A little later, tpigot announced to the passengers to
fasten their seat belts again. He added that ajththere was no evidence of further
turbulence, he felt it was better to err on the sitisafety. A little while later, he
announced once again that passengers could undsehebelts.
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This case is a typical and very common type in Whine factor of safety in a case sets a
burden of proof to one side. In this case, piloymat have had any visual evidence or
weather report evidence of further turbulence Haustill may have had a slight suspicion
that there could be some further turbulence. Quutat in a negative way, he may not
have felt sure enough that there wouldn’t be amghér turbulence.

In such a case, we need to note that theussmgss of the consequences on both sides
of the decision needs to be taken into accoutitelfpilot announces that the passengers
need to fasten their seat belts again, it is omtyreor and temporary nuisance for the
passengers. However, if he doesn’t make any aneowsat, and there is turbulence, the
outcome could potentially be serious. For examgideje passengers could be thrown
around the cabin or injured, depending on how badurbulence is. We could describe
the pilot’s reasoning in this kind of case using totion of presumption. Although he
reported that he had no evidence that there waaifditther turbulence, he acted on the
presumption that there might be, by telling thespaglers to fasten their seat belts again.
Thus he could be said to have made a presumptren,tbough there was no evidence,
or no objective evidence at any rate, supportiegiihith of the proposition that he
accepted as a presumption.

The clue to how best to analyze the reasaonitigis case can be found in the pilot’s
saying that it was better to err on the side oétyafThe pilot doesn’t know whether there
will be turbulence or not. No specific evidenceigades that there will be. But there is a
possibility of error. This possibility would be ament to the pilot, who has a lot of
experience of flying in this type of plane in camaiis in which there is turbulence. Since
the possibility of error exists, a way of making tecision is to look at the cost of error
on both sides. Even though the probability of tHeximg turbulence may be fairly low,
the cost of it may, at least potentially, be coragigely high.

Announce to passengers to fasten belts.  Costaf emall inconvenience.
Make no announcements. | Cost of error: potentiainjory.

In this kind of case, the pilot has two choices ddn presume that there will be
turbulence, or that there will not be. The prolgbof their being turbulence may be so
low, based on the objective evidence, that fronpibiat of view of cost benefit analysis
(weighing the costs of the two outcomes againsptbbability of the occurrence of
each) the right decision may be to make no annanene But this point of view ignores
the burden of proof to tilt the decision to theesaf safety if there is a possibility of error.
Hence a presumption is made and acted on. Thempgsun is made that there will be
turbulence, and the action taken in line with fhiesumption is to announce to the
passengers to fasten their seat belts again.

5. Arguments from Ignorance

It has been known for some time that argumiats ignorance represent an
argumentation scheme, but one that is closelyitiedth shifts in burden of proof. For
example, consider the argument, “You can’t dispnoweclaim, therefore you must
accept it”. Such arguments are associated witimfloemal fallacy of argument from
ignorance: a certain proposition is not known tdrbe, therefore it must be accepted that
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it is false. Based on this form of argument, ila@ra can’t be disproved, that would be a
reason for accepting it. However, recent work hesvé that this form of argument is not
always fallacious, and that it is a heuristic we aB the time to go ahead and
provisionally accept a conclusion. Such argumergdess prejudicially called lack of
evidence arguments rather than arguments from agieer, a label that has negative
connotations, perhaps suggesting that all argunaoértkss form are fallacious. An
example is the hypothesis that Romans did not miNigary decorations posthumously
(Walton, 1996, 66-67). Historians have examinedsmarable evidence from
tombstones, from historical writings on militaryngpaigns, and from other evidential
sources, and none of these sources offers anyreadd a posthumous military
decoration. What can properly be concluded from linstorical evidence? The
conclusion can be drawn that that Romans did na&t giilitary decorations
posthumously. Of course, the inference that thigkusion is based on needs to be
regarded as defeasible, meaning that it needs ti@ated as subject to exceptions. Hence
historians need to be prepared to give up the lmgsid if new evidence comes in
showing a case where a Roman soldier was givenitanpidecoration after his death.
The long and the short of this discussion is thatso-called argument from ignorance
traditionally deemed to be a fallacy can be a nealsle argument under the right
conditions of its use.

Notice as well that this argument from igh@®iean be described as a presumptive
inference based on burden of proof. The factserctise are that historians have
examined considerable evidence from tombstones fistorical writings on military
campaigns, and from other evidential sources, ame of these sources offers any
evidence of a posthumous military decoration. if itrue that none of these sources
offers any evidence of a posthumous military dettmnathe conclusion can be drawn
defeasibly (in the absence of any evidence to ¢tim¢rary) that Romans did not give
military decorations posthumously. Such an infeesis@ classic case of presumptive
reasoning, as will be shown in the analysis of ypmgstive reasoning below.

Trying to examine a real case of argumentatiged in a given text of discourse,
argumentation schemes and other argumentationefegan be combined. It is possible
for two such devices or schemes to be combinedoinéocase, and in some such cases
one scheme is the basic scheme whereas the otheréty peripheral. The question of
how to sort out this kind of problem when dealinighmpresumptive reasoning, burden of
proof and argument from ignorance can be posednnora specific way by examining
the following real exampl.

Representative Keith Ellison became the first Musdiver elected to the U.S. Congress on November 7
2007. During an interview with Ellison on the Navieer 14 edition of his CNN headline news program,
Glenn Beck asked Ellison to “prove to me that yoeirgot working with our enemies”. He added “And |
know you're not. I'm not accusing you of being aremy, but that’s the way | feel, and | think adét
Americans will feel that way”. Ellison replied: “Welet me tell you, the people of the Fifth Conggmnal
District know that | have a deep love and affecfimnmy country. There’s no one who's more pattioti
than | am. And so, you know, | don't need to - nieeprove my patriotic stripes”.

% The text of the whole interview can be found &t fibllowing site [accessed December 23, 2007].
http://transcripts.cnn.com/TRANSCRIPTS/0611/14/dtheml
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The question-reply sequence in this example isneseent of some of the standard cases
of the argument from ignorance that have been etlidi the fallacy literature. Probably
the most obvious case is the spy example, whereaoens accused of being a spy and
then has to prove that he is not a spy (Walton619%-110). Refuting a negative
accusation of this sort is very difficult, and oititely it may be impossible to refute the
charge conclusively. Thus if one is accused ofdpaispy without any evidence being
offered to back up the allegation, the most redsienstrategy is generally to shift the
burden of proof back to the other side in some Way.example, the person accused
might demand that his accuser produce some evid#ribe allegation, and perhaps also
express his dismay that the accuser has made sughwarranted allegation without
evidence to back it up.

It is very hard for someone accused of beisgyato prove he is not a spy, because
any evidence concerning such an allegation is seerd his difficulty of disproving an
allegation was also evident in the case of the @s®gnen accused of working with
enemies, just above. It seems like the best regporhe allegation is to say, “Prove it,
and if you can’t, you must withdraw the allegatiomhis response invokes the general
principle of burden of proof requiring that if ach is made, it must be backed up by
evidence or it must be retracted. Such a reply nwhye very effective rhetorically,
however, because any accusation, once made, ®stsk, leaving a lingering suspicion
by innuendo, because even though there may beidernee to prove it, there may also
be no evidence to disprove it. On the basis oeaymption for safety (spies are
dangerous to national security), the conclusion ey be suggested is that we should
take care in telling this individual any secrets.

The congressman case is subtle, becausetéineiewer claims that he is not accusing
him of being an enemy. On the other hand he sasatlot of Americans will feel that
way, which does give a weak reason to think thatitcusation might be true, or at least
that a lot of viewers might think it is true, arfktefore that it is worth rebutting. If the
congressmen were to reply that there is no evidératehis claim is true, that might
appear weak, even though logically speaking it d@esn to be the correct response. His
reply is that he doesn’t need to prove his patristiipes. This reply is rhetorically clever
as well as being appropriate as a way of answéh@gjuestion. Although it does seem to
be an argument from lack of evidence, in certagpeets, more importantly it seems to
shift the burden of proof against the questioneraiging a presumption. The
congressman does not attempt to prove that hangtg but he reasons on the basis
that that proposition is not subject to doubt, dretefore he does not have to prove it.

Thus a general problem for argumentation theoposed. How can we distinguish (a)
lack of evidence reasoning, (b) presumptive reagpand (c) shifts in a burden of proof?

A professor lives too far from the university tollwaome, and his wife has the car, so
they make an arrangement so that on many days ke pat way home, along a street
called Wellington Crescent, and she picks him @pehOne day as he is leaving in the
morning, he says to her, “if you don’t hear from,fiémeet you on Wellington
Crescent”. She knows that it means that he willvbking that evening, expecting her to
pick him up on Wellington Crescent, and not atuheersity.
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This is a case of a particular presumption. In lamokind of case, the husband and wife
might also operate on a general presumption thregither of them says anything in the
morning, both will take it that he will be walkifgpme that evening, and are supposed to
meet on Wellington Crescent. In this case, theeegeneral rule that if he doesn't tell her
in the morning that he wants to be picked up atéiool, she is supposed to meet him on
Wellington Crescent. Note that this general rulexpressed in a conditional form. Note
also that it is a defeasible rule. If there is baghther, and walking conditions are not
good, one can phone the other during the day aggestithat it might be a good idea that
he should be picked up rather than walk home. Hdisi@ that in both cases what is
happening looks like it could come under the catggbargument from ignorance. For
example when he says “if you don't hear from minteet you on Wellington Crescent”
the antecedent of the conditional has a negativa.fbler conclusion to meet him on
Wellington Crescent is derived from an absencafoirimation received.

The language of presumption and its relatioassociated logical concepts can
sometimes be slippery and confusing, becauseasit & argued in this paper, these
terms need to be defined in a way that is senditventext. Let us contrast two types of
cases to bring out this point. One is the stantigrel of case where a person is declared
legally dead because he has not appeared forc fieod of years. We take this to
typically refer to a normal kind of case in whiclp@rson was living a normal life in a
house in a city, let's say, and he just disappeanedday without leaving any traces of
where he might have gone. Let's contrast this withfferent type of case where a person
is hiking in the wilderness in the mountains imécand inhospitable area where it is not
possible for even an experienced woodsman to seifeivmore than a week. Let’s say,
to add a statistical component, many people haga lwest in this area, and none has
survived for as long as a week.

In the first case, it is easily possible foe person to survive for the number of years
at issue, say five years. It's just that he disappe without trace, and so there is no
evidence of his survival. In the second case ak thelre is no evidence of the person’s
survival. Hence both cases appear to fit the cayegjoa lack of evidence argument,
argument calledrgumentum ad ignorantiam in logic. But are both cases instances of
presumptive reasoning. Certainly the first ondasall the reasons argued above. But it
can be argued that the argument in the secondshssed on evidence, as opposed to
presumptive reasoning. The arguments supportisgctimtention is that the lack of any
evidence of the person’s survival, given the exgstionditions hostile to survival, should
be considered a kind of evidence in its own rightan be called negative evidence. This
issue, however, is controversial. Some have arthudcdegative scientific evidence
should be taken into account when reporting expantal results, and others have argued
that experimental results based on negative evashould not be published. This
controversy continues, but if it is correct thagatve evidence can properly be described
as a kind of evidence, than the argument in thersktype of case is based on evidence,
as opposed to presumption. According to the neartheresented above, something is a
presumption, or an instance of distinctively preptiwe reasoning, if the evidence by
itself is insufficient to prove the conclusion tligtdrawn and put forward. If the evidence
is sufficient, the case is no longer one of a prgsion.

5. The New Dialogical Theory of Presumption
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The function of making a presumption is toldaa discussion or investigation to
move forward without getting continually bogged doly having to prove a proposition
needed as part of an argument required to helm#estigation move forward. The
problem may be that proving such a proposition b@yoo costly, or may even require
stopping the ongoing discussion or investigationgerarily so that more evidence can
be collected and examined. The problem is thatt&cpéar proposition may be necessary
as a premise in a proponent’s argument he haopuéfd, but the evidence that he has at
present may be insufficient to prove it to the lereguired to make it acceptable to all
parties. Hence moving forward with the argumentatiaay be blocked while the
opponent demands proof. The two parties may thearbe locked into an evidential
burden of proof dispute where one says “you prévand the other says “you disprove
it”. This interlude may block the ongoing discussié way to solve the problem is for
the proponent or a third party to say, “Let’s l@stproposition hold temporarily as a
premise in the proponent’s argument, so that wesegrhe has proved his contention
well enough so that we can accept the conclusidrnisoirgument tentatively as a basis
for proceeding.” If necessary, later on, the sutigsion can be continued by bringing in
more evidence for or against the proposition teatexd as the premise.

There is also a more subtle but no less inpodistinction to be drawn between a
presumption and a putting forward of that presuomptihe putting forward of a
presumption can be seen as a kind of speech adliadog, while the presumption itself
can be identified, as indicated above, by the erfee it is part of. The same ambiguity
attaches to the concept of an argument, and isnanocm source of confusion. A
distinction needs to be drawn between an argumaedtthe putting forward of an
argument for acceptance in a dialog. From one mdiatew, a traditional one in logic, an
argument can be viewed simply as an inference fygmises to a conclusion. Or, from
another point of view, an argument can be seeormagthing that is put forward by one
party for acceptance by another party. An argun@nthis latter view, is something that
is advanced or advocated by a claimant. It is somgthat has the function of backing
up a claim by giving reasons to accept it.

Krabbe (2001) studied the problem of retracaod persuasion dialogue, and showed
how the notion of a presumption is important fowsw this problem (151-153). He
offered an example of a dialog (152) similar to fiblléwing one illustrating some
conditions for retraction of a presumption. Thdaljallustrates a presumption in favor
of a source of evidence that is generally acceasanustworthy, like a weather forecast.

Wilma: The fine skating weather is holding.

Bruce: Why?

Wilma: The weather forecast says so.

Bruce: So what?

Wilma: You can usually trust the weather foreceghy not in this case?

At his second move, Bruce refuses to accept Wilraegsiment that the fine skating
weather is holding because the weather forecastsaywhen he says “So what?”, he
implies that he does not accept the weather foresaa reliable source of evidence about
the weather. But the problem is that he has giwereason why the weather forecast
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should not be accepted as a reliable source oépea Wilma replies at her last move by
pointing out that the weather forecast is genewlgepted as trustworthy. Here she is
actually giving a reason to support acceptancbefriference that what the weather
forecast said implies that the fine skating weathérolding. Whately would have
analyzed this case by calling this acceptance supiption in favor of authority. In more
recent terms, we could say there is generally supntion in favor of expert opinion.

As part of her last move, Wilma adds the r&gaihy not in this case?”, at the end
of her last move. This remark has the effect oftescribed as that of reversing the
burden of proof. It is reminiscent of the recetdrkature on what should be the effect of
asking a critical question in response to a delfidasirgument like argument from expert
opinion. In some instances, the asking of theaalitheeds to be backed up by supporting
evidence before the question defeats the origimgalment. Krabbe (151) puts this point
by writing that after Wilma’s last remark, it is tg Bruce to justify his challenging of the
presumption that you can usually trust the wedibreicast. Krabbe concludes, “Hence
there has been a role reversal” for at that poitihé dialog, the burden of proof has
fallen on Bruce, not Wilma (151). Krabbe uses th&ogue to make the point that even
though presumptions may not be easy to retragt,dreretractable, and need to be
retracted under the right conditions in a dialogaure that represents rational
argumentation. Judging by this example it appdasKrabbe basically accepts the
contentions of the Walton theory that one of thedittons under which a presumption
needs to be retracted is that evidence is givemsigg but that in a case like the
example dialog above where no such evidence hasdyeen, the presumption stays in
place.

However it is evident from Krabbe’s discussibat he sees the notion of a
presumption in a different way from the way it &es in the Walton theory. This
difference is made evident in a remark in a foarétabbe (2001, 158): “Walton
stresses the way a presumption is introduced h@a@ialogue by a speech act of
presumption. At present we are more interestedamvay a presumption may be
withdrawn from the dialogue.” Following up this rark into personal communication (e-
mail of April 4, 2008), Krabbe wrote that Waltonites about presumption as a kind of
speech act whereas Krabbe treats it as a kindrfgment. He added that what Walton
calls a presumption he would call “proposing a prgstion”. It is a little hard to
compare the separate writings of Walton and Kradsbpresumption, even though both
are based on a dialog theory approach becausestents to be a basic terminological
difference underlying the treatment of presumptiothe two sets of writings.

These observations suggest the usefulnesawiry a distinction between two
notions that are often confused: (a) the notiopresumption itself and (b) the speech act
of putting forward a presumption for acceptancebgther party in a dialog. This
distinction is fundamental and highly importantspliée the fact that it has not been
clearly recognized in the past and is often ovéswabo Interestingly, the same kind of
fundamental ambiguity affects the notion of an amgat, because a distinction needs to
be made between what an argument is, and the speteohputting forward an argument
for acceptance.

For these reasons, it has clearly been shbaitrittis necessary to revise the older
Walton theory of presumption, and to see the dideory as presenting a definition of
the speech act of putting forward a presumptioa dialog. This revision leaves the
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guestion open of how to define a concept of a prgdion. The older Walton theory
shows that it is something put forward in a dialagg it offers a set of normative
conditions defining how it should be put forwarddahow the other party and the
dialogue should properly react to its being puwviand. However the older theory does
not define what it is that has been put forwardfilf¢his gap, a new theory of
presumption needs to be advanced.

In presenting the dialogical theory, the fallog answer has been given to the
guestion of how presumption is related to evidémueden. As explained above, the
general principle of burden of proof requires tiat party who makes the claim and puts
forward the argument for its acceptance must sugyilyence to back it up if the claim or
argument is questioned. But it commonly happents thavarious reasons, it may be
difficult or problematic to meet this requiremelttmay be too costly to obtain such
evidence, or even more generally, it may take $wmed and effort to obtain it that this
guest would obstruct the progress of the dialogetuly moving forward in its
argumentation stage. In some instances, presunmgi@g®ning can be the tool of choice
in overcoming this problem. In such cases raisipgesumption can be a way to, if not
meet the evidential burden, at least satisfy tlegine meet it by justifying the drawing of
a conclusion on a tentative basis. Thus, althobglclaim challenged has not been
proved, satisfactory, even if temporary, substifatgroof has been offered.
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