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INTRODUCTION

The purpose of Legal Argumentation and Evidence is to provide a new method
for analyzing the structure of legal reasoning used in arguing a case and evaluat-
ing legal argumentation in general. This book is intended to be of interest to
those who work in the legal profession, as well as to those who teach law, but
it is not a legal treatise. It takes a fresh look at the structure of legal reasoning
by exploring current developments in argumentation theory. This new view-
point is different from the traditional approaches of deductive and inductive
logic because it examines legal argumentation contextually. The relevance of
an argument, for example, is seen as depending on a conversational framework
in which an issue or conflict of opinions is to be resolved. A character-attack
argument, called an ad hominem argument in traditional logic, can be judged to
be irrelevant in the main argumentation stage of a criminal trial but relevant at
its sentencing stage.

In the new model of argumentation presented here, the form of the argu-
ment (that is, its so-called argumentation scheme) is merely one factor in judg-
ing its worth. How the argument is used in a specific context of conversation
is also crucially important. This view of argumentation as dialectical (or dia-
logical) is gradually becoming more widely accepted in current research in law
and artificial intelligence. What is provided here are new foundations for this
growing and important research initiative and, at the same time, new and prom-
ising ways of looking at legal argumentation and evidence that are of wider
interest.

This book sets out an abstract normative model of the fair trial as a goal-
directed structure that provides a forum for dispute resolution that, in turn,
does justice through the provision of due process. According to the model,
the trial contains an adversarial dispute. The purpose of the litigants and their
attorneys, as their agents, is to win the dispute. But the rules of evidence and
other procedural rules contain this struggle, so that relevant arguments on both
sides can be tested out. The trier (judge or jury) can use critical thinking to
evaluate the strengths and weaknesses of the arguments used on both sides.
The kind of fact-finding reasoning used in legal argumentation depends for its

xiii
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evaluation on its use within the goal-directed conversational setting of the trial
as a normative structure. This model of the argument as a conversational ex-
change, known as “dialectical argumentation,” can also be used to throw new
light on the kind of reasoning used in statutory interpretation that is important
in determining what law is. “Dialectical” is not meant here in the Hegelian or
Marxist sense but is used to evoke the dialectical method of question and an-
swer prized by the Greek philosophers, indicating a view of rational argumenta-
tion as a conversational exchange.

The central purpose of the book is to provide a new dialectical foundation
or logical underpinning for evidence law. Especially with the recent televising
of several prominent trials, many people are expressing serious doubts about
whether the legal system and legal decisions are based on any kind of standards
of rational thinking. One fundamental concern is that evidence law in particu-
lar, which is supposed to be the central pillar of good reasoning and fair proce-
dure in the law, is “adrift.” The underlying basis of such concerns is addressed
here in a new theory of evidence, a dialectical one that exhibits a kind of role-
playing argumentation structure and bases the outcome of the argument on
conclusions drawn from what is reasonably taken to be evidence presented in
the case.

The dialectical theory offers an evaluation of legal arguments on a case-
by-case basis, relative to the given information at any particular stage in the
development of the case. This new theory is radical in at least two important
ways. First, it can be brought to bear on legal arguments that, in the past, have
been held to be fallacious by logicians, as well as show how, in the legal context
of use, such arguments are not fallacious but reasonable. Second, dialectical
theory explains the reasonableness of legal arguments in terms of their plausi-
bility, or what used to be called “probability” in an ancient Greek sense. I feel
it is beneficial to re-examine this notion of plausibility.

Legal Argumentation and Evidence seeks to vindicate John H. Wigmore’s the-
ory that there is a science of reasoning underlying the law of evidence, upon
which the evidence law needs to be based (Wigmore 1913). It does this not only
by providing a new logical framework in which Wigmore’s central concepts of
evidence can be expressed. It also traces the origins of these concepts back
through Locke and Bentham. Central to the new theory are Bentham’s ideas
of probative weight and the chaining together of inferences into sequences of
argumentation. Also central is Locke’s idea of degrees of assent.

Wigmore’s long-neglected method of diagramming the body of evidence in
a case is now shown to be the central method for legal argument evaluation in
the new dialectical system. Wigmore had contended that the logical structures
of reasoning underlying the law of evidence could be traced back to the ancient
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logic of the Greek philosophers. In Chapter 4 it is shown how the notion of
plausible reasoning, known since the time of the Greek skeptical philosophers
but neglected for many centuries, is the key form of reasoning that underlies
evidence law and legal argumentation. The ancient theory of plausible reason-
ing advocated cautious acceptance of an inference drawn plausibly from what
seems to be true, subject to reservations.

According to this view of plausible reasoning, we can provisionally accept
conclusions that seem to be true, even though we may be deceived occasionally.
Itis a view that is fallible, however: we need to be open-minded enough to give
up the conclusion if new information comes in that indicates it is not true. For
example, if a murder victim did not cry out for help before she was struck, the
conclusion might be drawn by plausible reasoning that her assailant was not a
stranger. This kind of reasoning is based on assumptions about what we can
infer, given the way things can normally be expected to go in a kind of situation
familiar to all of us as reasonable persons.

Plausible reasoning was widely familiar to the Greek and Roman philoso-
phers and jurists but had pretty well disappeared from logic after the fall of
the ancient world. Only recently has plausible inference come back into some
prominence, through the reappearance of what is often called abductive reason-
ing in artificial intelligence (AI) studies in computer science. Plausible reason-
ing is now widely used in Al, for example, in expert systems used for medical
diagnosis. The expert system makes a guess by abduction, or inference to the
best explanation, at a plausible diagnosis. But the hypothesis, or provisional
guess, can be changed if new information comes in that indicates a different
hypothesis is a better explanation of the facts known about the patient’s symp-
toms. Many important instances of legal reasoning are based on plausible infer-
ences like those used in medical diagnosis.

Chapter 2 contains a list and description of the most common and important
forms of plausible inference used in legal argumentation. In the past, most
books on legal logic—with the notable exception of a few works like those of
Perelman and Olbrechts-Tyteca (1969) and Alexy (1989)'—have concentrated
almost exclusively on deductive or inductive logic in modeling legal argumenta-
tion. Deductive and inductive forms of inference were seen as central models
of reasoning—or the only significant ones—by opinion leaders, evaluated from
a semantic standpoint that abstracts an argument from its context of use in a
particular case. The whole area of evidence law has been pretty well ignored,

1. New research initiatives in artificial intelligence and law (Ashley 199o; Hage, Leenes, and
Lodder 1994; Gordon 1995; Verheij 1996; Prakken 1997; Vreeswijk 1997; Lodder 1999) are also
exceptions to this rule. Another exception is the work of Feteris (1999) on legal argumentation.
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therefore, by logicians—perhaps because, in the past, it seemed an impossible
goal to model factors such as relevance of arguments. Even among those work-
ing in the more recently explored area of informal logic, the question “What is
evidence?” has barely been asked.

I take a fresh approach to legal argumentation by treating evidence and rele-
vance as central to the whole understanding of constructing a framework for
the evaluation of legal arguments. The approach is dialectical in the ancient
Greek sense, meaning that an argument is evaluated with respect to how it was
supposedly used for a given purpose in a context of dialogue.? Although forms
of inference are seen as vitally important, how chains of inferences are used by
a proponent and a respondent to persuade each other, or for various other
communicative purposes, are presented as the basis for the evaluation of argu-
ments. The central dialectical notion is that of commitment (rational accep-
tance in dialogue). Commitment is dialogical, and can be retracted, but has
rational bite. If the respondent accepts the premises of the argument, and the
form of the argument meets the appropriate structural requirements, then the
respondent must accept the conclusion unless he can raise doubts about it by
asking appropriate critical questions. A participant’s commitment to a State-
ment is determined mostly by what he goes on record as saying in a dialogue
but also partly by the goals and rules of the dialogue.

The focus of this book is on certain types of plausible argument that have,
until recently, been generally considered fallacious in logic. Recent research is
tending to show, more and more, that these types of argument are not always
fallacious but that, in many instances, they are presumptively reasonable for
shifting a burden of proof in a case. They tend to be arguments that, even when
they are plausible, only shift a small weight of evidence from the premises to
the conclusion of the argument. Even so, such arguments can be extremely
important when lots of them are put together in a case.

For example, in a trial, one small argument may not prove much by itself.
But a whole lot of these small arguments can yield a body of evidence that
swings the burden of proof to one side or the other on a disputed issue. Using
new findings and methods of informal logic and argumentation theory, I show
how to identify, analyze, and evaluate these kinds of plausible arguments that
are so common, both in legal argumentation and in everyday experiences of
conversational disputation. These types of arguments include familiar kinds of
everyday arguments such as argument from position to know, argument from

2. A dialogue is defined as goal-directed type of conversational exchange in which two parties
reason together, taking turns to ask questions, give replies, and put forward arguments to each
other.
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ignorance, argument from precedent, argument from a rule to a particular case,
appeal to expert opinion, appeal to pity, appeal to threat, argument against the
person, causal argument, argument based on a verbal classification, argument
from analogy, argument based on a definition, and the slippery slope argument.
This fresh approach reveals not only that such arguments are very often reason-
able when used in a legal framework but are also most important and central
among the kinds of arguments used in legal argumentation. Legal Argumenta-
tion and Evidence presents a new dialectical method of evaluating such argu-
ments as they are used in legal contexts, offering a method of determining in
each individual case of its use, whether the argument should be judged to be
reasonable or fallacious. If the argument is weak but not so bad that it is falla-
cious, however, the new method tells you which critical questions should be
asked in order to pinpoint specific weaknesses.

"This book should be of interest to anyone who is attempting to make sense
of legal argumentation as a cooperative effort of several parties to reason with
each other as speech partners. Not only lawyers but professionals and students
in communication studies, linguistics (pragmatics), artificial intelligence, logic,
critical thinking, and philosophy will be interested readers. Among specialized
groups, the analysis will appeal to those working in the law of evidence, and in
the field of artificial intelligence and law. But the general reader with no spe-
cialized training can easily read the book. Pre-law students, or anyone with an
interest in legal argumentation, will find it helpful as an introduction to the
basic principle of legal reasoning and forms of argument. The presentation of
material clearly explains all legal and logical jargon that is used, and is written
in such a way that it can be read and understood by someone who does not
have legal or logical training or expertise, but who wants to learn something
about how argumentation works in the legal context. The first chapter de-
scribes, for such a reader, the special features of argumentation in a legal sys-
tem. The treatment is mainly set in the context of the Anglo-American
common law system, but from time to time, comments are made about other
systems. The book is meant to introduce people with a legal background to the
latest developments in argumentation theory, and show them how this new
field can be applied to many aspects of legal argumentation. But it is also useful
to introduce anyone interested in argumentation and critical thinking to basic
argumentation techniques used in many typical kinds of legal arguments often
used as examples in informal logic textbooks.
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The first thing a person is struck by when beginning to study legal
argumentation and comparing it to ordinary (nonlegal) argumenta-
tion is the apparently quite impressive differences between the two.
The law has special terms that are used, procedural rules about how
one should collect evidence, what kinds of arguments constitute
evidence, and how one should argue in a structured legal frame-
work like a trial. Not only are these rules themselves codified as
laws, in the form of procedural rules, but also laws are generally
codified as statutes. Evaluating legal arguments seems to be quite

different from evaluating everyday arguments, where anyone can
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have an opinion on whether an argument should be considered and how it
should be judged. There is a mass of material that one has to understand before
one can appreciate what legal arguments are all about, and how they are to be
evaluated by legal standards. For these reasons, it may even seem that legal
arguments can only be evaluated by the trained professionals in the legal sys-
tem. It seems like someone who is not a legal professional is simply not in a
position to evaluate, criticize, or question legal arguments.!

On the other hand, the laws affect us all, as citizens. We are supposed to
know what the laws are, and if we don’t we can be penalized, sometimes very
heavily. Ignorance of the law, it is commonly said, is no excuse. Also, when we
watch a trial, or participate in one by being on a jury, we can follow the argu-
ments put forward by both sides. The arguments the attorneys use are similar
to ones we know and use every day, even though they may be somewhat modi-
fied to suit legal purposes and methods. We understand exactly what the attor-
ney is doing when he puts forward an argument (at least most of the time), and
we can make up our own minds whether we are persuaded by that argument or
not. If we see legal arguments that are persuasive in widely publicized trials as
being illogical, such a perception can shake public faith in the legal system, and
that lack of faith could be a serious problem. Many legal arguments are in fact
designed to persuade a jury of individuals who have no special training in law
and are supposed to “deliberate” on a case using “common sense.” The jurors
are the “finders of fact,” meaning they are supposed to judge the evidence
presented in court, and fit these presumed facts to the law. As Theodore Pluck-
nett has shown, the jury originated historically as a group that was supposed to
represent the community by expressing the suspicions or the opinion of the
countryside (1956, 127). Thus the jury was supposed to be familiar with the
facts of case even before it went to trial. But then gradually the function of the
jury evolved so that the jury became the judge of facts that parties attempt to
prove before them (133). According to this newer model, the jury had to use
skills of judgment and good reasoning to evaluate the arguments put before
them by both sides in a court. Thus there are many reasons why it is important
for legal argumentation to be based on underlying logical reasoning of a kind
that can be understood, discussed, questioned, and evaluated by observers other
than legal professionals.

"This apparent contradiction is affected by questions about whether there is

1. Fried (1981-82, 38) has argued that the law is an autonomous subject that cannot be reduced
to economics or moral philosophy, and that judges and lawyers are experts in this subject. I am
denying none of these claims. The claim made here is that legal reasoning has an underlying
logical structure that shares many features and forms of inference with everyday conversational
argumentation.
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some structure of logic underlying legal argumentation and evidence, and what
form this structure has. I will attempt to answer these questions in this book by
proposing and arguing for a new theory. It will be shown that although law is
based on commonly used and familiar forms of argument, it uses these argu-
ments for a special purpose within a unique evidential framework.? The new
theory is based on the premise that to evaluate argumentation in a given case
two levels are important. First, you have to look at the form of the argument.
Second, you have to look at how the argument was used for some purpose in a
communicative context. It will be shown later in the book how differing types
of dialogue, contexts, and purposes explain why different fields have different
theories of what is relevant evidence. A legal system needs to be seen as a special
kind of institutional framework that uses argumentation both to guide a soci-
ety’s conduct and to provide a way of resolving disputes fairly. This introduc-
tory chapter will outline the special features of a legal system, and especially the
Anglo-American legal system, that makes the job of evaluating legal arguments
distinctively different from the familiar activity of criticizing and judging ordi-
nary arguments in everyday conversational exchanges outside the legal context.
"The purpose of presenting this outline is to give the reader who has not studied
law a preparation for the main tasks of this book—the identification, analysis,
and evaluation of the most common and important kinds of arguments used in
legal discourse.

I. LEGAL RULES AND PARTICULAR CASES

Perhaps the most pervasive and distinctive feature of modern legal argumenta-
tion is its dependence on an abundance of laws in the form of rules that apply
to a person’s conduct. These rules are set in place as laws by constitutional
framers and ratifiers, by legislatures, and by the courts themselves. The rules
tend to be of a somewhat abstract and general nature, as they apply to kinds of
actions in kinds of circumstances, and they are arguably subject to exceptions,
or even to modification of the rule, in special situations. And even with quite a
specific rule, it can be debated whether or how it applies to a particular situa-
tion. So, even though such rules are stated and printed for all to see, in statutes
and codes, there is room for interpreting a rule, one way or another, in relation

2. My argument in this book is that legal argumentation has a distinct framework as a goal-
directed dialectical process, which supports Fried’s view (1981-82) that the law is an autonomous
subject with special procedures and methods that are vital to grasping how arguments are used in
it.
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to the specifics of a real case that falls under it, or appears to fall under it. Much
legal reasoning, then, is of a kind that fits legal rules to particular cases.

Legal reasoning typically takes the form of an inference in which the major
premise states a generalization (rule) and the minor premise is a specific state-
ment that fits the circumstances (facts) of the particular case into the scope of
the general premise. An example is cited by John Wigmore:

MAJOR PREMISE: If one party has contracted to carry out an act
for another party, but has then failed to do it,
she is liable to the other party for breach of con-
tract.

MINOR PREMISE: The defendant contracted to carry out a certain
act for the plaintiff, but then failed to do it.

concrLusioN: The defendant is liable to the plaintiff for
breach of contract. (1935, 6)

The major premise is a generalization, or general rule, that can be described as
a rule of law. The truth or rationale of this premise is justified by the accepted
meaning that the term ‘contract’ has in law. The minor premise is a factual
assertion that makes a claim about the particulars of a given case. Its justifica-
tion is empirical in nature. To determine whether this proposition is true or
false in the given case, one has to look at the facts in the case, as they are known,
or can be established.

Of course, in legal cases, an argument generally has two sides. The other
side, arriving at an opposite conclusion, may use the very same kind of rule-
based reasoning. An example is cited by Charles Howard and Robert Summers
in the following inference:

MAJOR PREMISE: An offer and an acceptance are required to form
a contract.
MINOR PREMISE: The defendant’s statement to the plaintiff did
not constitute an acceptance.
coNcLUs1oN: No contract was formed. (1965, 93)

This example, very much like the first one, illustrates the importance of defini-
tions and the classification of things under verbal categories in legal reasoning.
The major premise is held to be true by virtue of what a legal contract is, as
efine aw. The minor premise is held to be true by virtue of how the
defined by law. Th p held to be true by virtue of how th
plaintiff’s action can be verbally classified in the case at issue. Was it reasonable
to classify it as an “acceptance” or not? The above inference takes a negative
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form because the minor premise states that the act should not be classified
under the heading of acceptance.

When you put the two inferences together, as might occur in an actual case
at issue, you see that the first inference gives a reason for accepting its conclu-
sion, as applied to a particular case. But then the second inference has a conclu-
sion that is opposed to that of the first. If it is true that no contract was formed,
then it is false that the defendant is liable to the plaintiff for breach of contract.
What can be seen here is a typical kind of legal case in which an argument is
put forward by one side, and then a second argument is put forth by the other
side that, if correct, would defeat the first argument. If the major premises of
both inferences are rules generally accepted in the legal system, the question of
which conclusion is justified depends on the evidence concerning the facts—
that is, on what supposedly happened in the case. In a case where the major
premise is not being contended, the argumentation may center on the minor
premise. The kind of reasoning used for this purpose is called “fact-finding.”
The reasoning is directed to finding the facts of the case. Once these facts are
determined, the application of the major premise then leads to a conclusion,
and thus the argument reaches a legal judgment.

The fact-finding function of a jury in a trial represents one important kind
of legal reasoning. But as will be shown below, it is not the only kind of legal
argumentation. Disputes can occur on how to interpret the major premise, and
on whether other rules or definitions may be applicable to a case. In so-called
penumbra cases the rule expressed in the major premise may be abstract and
general. Just to apply pre-existing rules mechanically would be a formalistic or
so-called naive positivistic approach. The problem is to determine how the rule
should be specifically interpreted in relation to the given case, or other cases of
the same or similar kind that may occur in the future. In some cases, sometimes
called “hard cases,” the court may even argue for changing the rule. According
to H. L. A. Hart, “the intelligent decision of penumbral questions is one made
not mechanically but in light of aims, purposes and policies” (1957-58, 614).
Hart describes “formalism” or “literalism” as the simplistic theory that legal
reasoning is a mechanical deductive inference from premises laid down as rules
stated in written statutes (608). The kinds of inferences cited above do not seem
to fit this formalistic model, at least in many instances. The conclusion is not
conclusively proved, beyond all doubt. Instead, it is given a certain weight of
presumption determined by the rules, the presumed facts of the case, and how
well the rules fit the facts.

But even simpler cases of fact-finding argumentation illustrate some key ele-
ments present in legal argumentation. There is a conflict of opinions, meaning
that the opinion on the one side is the opposite or negation of the opinion on
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the other side. Each side has arguments to support its opinion. And each argu-
ment takes the form of an inference made up of some premises and a conclusion
supposedly proved or supported by those premises. Some premises concern
laws in the form of general rules. Other premises concern what are alleged to
be facts of the given case. The inference to the conclusion is based on a meshing
of the facts and the rules. Each case is different from every other particular
case, even though two cases can be quite similar, so legal argumentation of this
fact-finding type involves a special case-based kind of reasoning. The examples
also show how the facts of a case can be contentious. A legal argument typically
has some weight in a case—that is, drawing the inference to a particular conclu-
sion can seem reasonable, given what is known about the case. But then when
new evidence is introduced, in the form of an argument that brings out a new
aspect of the case, the argument that formerly seemed reasonable may now be
refuted. This property of susceptibility to refutation, called defeasibility (Prak-
ken 1997), is an extremely important characteristic of the typical kind of legal
argumentation used to apply rules to facts in a case at issue. It means that a
legal argument can be good, or can carry weight to give evidential support to a
claim, even though the argument is not conclusive, and may later be defeated.

2. INTERPRETATION OF STATUTES AND DOCUMENTS

Much legal argumentation is concerned with the interpretation of statutes and
with determination of what the law is. The focus of this kind of legal reasoning
is not on the facts of a particular case but on determination of what the law is,
or should rightly be taken to be. In this kind of legal reasoning, dealing with
questions of how to interpret a text of discourse, and dealing with ambiguous,
abstract, or unclear language, are important argumentation skills. Hart cites the
following example.

A legal rule forbids the taking of vehicles into a park. This rule clearly ex-
cludes cars, but does it apply to bicycles, roller skates, airplanes, or toy cars? In
any rules of this sort there is a core of settled meaning that applies clearly to
standard cases, but there is also a “penumbra of debatable cases” that are “vari-
ants on the familiar” (Hart 1957-58, 607). In such cases, legal disputation can
arise on how rules and words in rules should be interpreted, both generally and
with respect to how they apply to cases. It is often an important function of
legal argumentation to address a written statute or ruling, and to interpret the
meaning of the ruling supposedly expressed. In these cases, there are all the
problems of dealing with the meaning of a written text. The wording may be
taken different ways. It may apply to some new situation that was not encoun-
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tered in the past, when the statute was drawn up. The wording of a ruling in a
written document in one place may even seem to contradict the apparent or
plausible meaning of the wording in another part of the document.

Interpretation is so important to legal argumentation that there are many
schools of thought, both in continental and Anglo-American law. In the conti-
nental legal tradition, four techniques or “canons” of interpretation are recog-
nized (Feteris 1999, 7-8). An interpretation based on the meaning of a term in
ordinary or technical language is called a grammatical or semantic interpreta-
tion. An interpretation based on the history of a legal term or rule is called a
historical interpretation. One based on the position of a term or rule in a legal
system containing other legal norms and principles is called a systematic inter-
pretation. An interpretation referring to the intent of a legislator is called teleo-
logical.

According to Frank Easterbrook, there are three main schools of thought on
what criteria should be used in interpreting the U.S. Constitution (1988, 50).
The originalists take history and intent as the important factors. The structural-
ists advocate the criterion of seeing how the structure of the document applies
to the problem at hand. The nonoriginalists look to the values that are implicit
in the document. As times and circumstances change, it can be difficult to judge
how an old piece of legislation might apply to a new development. Richard
Posner cites the example of state statutes that rule that jurors should be selected
from those eligible to vote. At the time these statutes were passed, women were
not eligible to vote. But now that women are voters, should the statute be
interpreted as ruling that jurors should be selected from all voters, including
women? The problem is that we have to make presumptions about what we
think the legislators were mainly concerned with when they made the ruling
(1987, 195). One presumption we could invoke is the following.

Presumably, the legislators were mainly concerned with tying juror eligibil-
ity to voter eligibility, and were not mainly concerned with the sex of voters.
Using this presumption, we can conclude by plausible argumentation that the
ruling should apply to all voters, including women. At any rate, this example
indicates the problem of legal reasoning that is commonly encountered when
trying to draw conclusions on the basis of interpretation of a written document
in which a legislative ruling has been laid down. These kinds of problems are
not about the facts of a case but about what the law is, or should rightly be
taken to be. They are typically meta-level problems of interpretation of some
text of discourse. So it might seem that they do not involve argumentation at
all but only interpretation. But there are various identifiable kinds of arguments
that are used.

Robert Summers has distinguished twenty-two distinct types of argumenta-
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tion that are used to resolve conflicts of statutory interpretation that arise in
the U.S. Supreme Court, and presumably, other courts as well. The first ten of
these types of arguments are probably the most important from our viewpoint

(1991, 412-19).

1. The argument from a standard ordinary meaning of the words at issue.
According to Summers, such evidence may come from dictionaries, literary
reference works, or judicial pronouncements of various kinds.

2. The argument from a standard technical meaning of the words at issue.
Such a technical meaning could be a standard, accepted legal meaning,
or it could be the meaning a term has in some branch of knowledge or
technology.

3. The argument from the meaning indicated by contextual-harmonization.
Factors included are how the words at issue fit in with the rest of a para-
graph, or with the wording in the rest of the statute.

4. The argument from precedent. For example, a prior legal decision may
have already given a particular interpretation of the words at issue.

5. The argument from statutory analogy. For example, it may be argued that
a word should be interpreted in a particular way because that would treat
similar cases similarly.

6. The argument from coherence with general legal concepts. For example,
the term ‘contract’ may appear in the statute.

7. The argument from congruence with public policy. An authoritative public
policy may be relevant to how a word or phrase should be interpreted.

8. The argument from general legal principles that are relevant. For example,
the principle that no person should profit from his own wrong may be
relevant.

9. The argument from a historically evolved meaning that statutory words
have come to have within the system.

10. The argument from the ultimate purpose of the statute. Summers cites the
tollowing example: Suppose a person rides a shod horse on the sidewalks
in a park. Imagine a statute that explicitly states (a) the ultimate purpose of
this statute is to promote quiet and safety in the park, and (b) no vehicle
may be taken into the park. A court, in such a case, might justify classifying
a horse as a vehicle even though that ruling is not consistent with the ordi-
nary meaning of the word ‘vehicle.’

Among the other kinds of arguments cited by Summers are argument from
logical forms and arguments based on various kinds of legal authorities and
rulings. In addition to interpreting statutes, courts will also engage in an activity
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Summers calls “gap-filling” (419). This activity may occur where, for example,
a legislature delegates power to a court by proposing statutory guidelines, but
to follow the guidelines the court has to interpret them in light of the purpose
of the statute. In still other cases, statutes may be so silent, ambiguous, vague,
general, or otherwise unclear that no definitive decision can be reached on how
to interpret the statute (441).

Many of these types of argumentation have been recognized in argumenta-
tion theory as having a particular form. When such an argument is used in a
particular case in law, it should only be regarded as correct (reasonable) if the
way it was used meets the requirements specified by its logical form. Many of
these forms of argument, including most of the ones in the list of ten above,
will be described in Chapter 2. For the present, it is sufficient to get a glimpse
of the kinds of arguments that are frequently used in legal cases to draw conclu-
sions based on the interpretations of statutes and documents. It should also be
noted that many of these arguments have to do with definitions and with the
meanings of words and phrases. Such arguments are often thought to be trivial
or unimportant. But in fact, in legal reasoning especially, they are especially
important, and great care must be taken with them.

3. STAGES OF A TRIAL

Legal disputes can be resolved by various means, but the most prominent
means for this purpose within the legal system, and the most visible to observers
of the legal system, is the trial. All of us have seen trials, or perhaps have even
taken part in them, and we all have at least a rough idea of how the trial works.
There are always two opposed sides in a trial, and each side presents arguments
with the aim of persuading the trier, the person or persons who decide the
outcome of the trial, that its contention is proved by the evidence in the case.
In the Anglo-American legal system, and in many systems of law, the trier will
be a judge or a jury. There are many differences between trials in civil and
criminal cases, but they share some common features. In Section 3, the com-
mon features are described. In Section 4, some differences between criminal
law and civil law are explained.

There are established procedures not only for conducting a trial but also for
conducting the processes leading up to the trial and the follow-up of the out-
come. The whole process takes the form of a series of stages, each of which has
rules of procedure for its proper conduct. The purpose of a trial is to resolve a
conflict of opinions or claims about some issue that comes within the scope of
law. A claim, according to Howard and Summers, is a demand for something
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to which the claimant thinks herself “entitled” and is always made against an-
other party (1965, 55). For example, two parties could both claim ownership of
some goods, and if there is no clear or established way of deciding ownership,
it could be necessary to resolve the dispute by going to a trial. However, most
legal systems provide for the possibility of a hearing before a judge, at which
the judge can decide whether there is a legal ruling that would resolve the issue
without the necessity of a trial.

The first stage of a trial is a pleading stage in which one party (called the
plaintiff) files a “complaint,” in a civil case. In a criminal case, the state employs
legal officials—police or prosecutors—to bring a charge against someone
(called the defendant) who has allegedly violated a law. The complaint or
charge is then drafted by the plaintiff’s attorney in a document that gives the
reason for the legal action, and makes some demand for compensation (Howard
and Summers 19635, 58). The defendant is then informed of the allegation made
against him, through a “summons,” and is given a chance to reply. The charge
or complaint has two parts. One is a factual allegation about the defendant’s
particular actions or circumstances, while the other part is a claim that these
alleged facts constitute a violation of some law. The defendant can reply by
conceding the claims made by the plaintiff, or by denying some or all of them.
A reply of denial constitutes a conflict of opinions between the two parties of
the kind that leads to a trial. During the pre-trial stage between the pleading
stage and the actual trial, the two sides may try to negotiate a settlement. Dur-
ing this stage, both sides will also collect evidence by conducting an investiga-
tion to find suitable witnesses, and other forms of evidence.

Thomas Gordon constructed a computerized model of legal pleading called
the pleadings game (1995). The purpose of playing the pleadings game is to
identify the legal and factual issues of a case. The pleading stage is the first in
a series of civil proceedings. The other three stages are the discovery stage, the
trial stage, and the appeal stage (109—10). The pleadings game takes the form
of a dialogue in which two parties, called the plaintiff and the defendant, take
turns making moves. The plaintiff begins by filing a complaint. The defendant
can continue the dialogue by filing an answer. The answer admits or denies the
complaint, or makes a motion to dismiss it (111). The argumentation in the
pleadings game takes the form of a dialogue, and Gordon’s thesis is that legal
argumentation generally can be seen as a dialogue process.

The prominence of argumentation in the legal system is easily appreciated
by anyone who has seen a trial. The two sides form up and present their best
arguments for opposed conclusions. The Anglo-American system in particular
is called adversarial, meaning that in a trial, the contention advocated by one
side is opposed to the contention advocated by the other side. Both sides can’t
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be right. In proving its contention, each side must, in effect show that the other
side has failed to prove its contention. The purpose of the trial is to resolve the
dispute one way or the other, and the method is to determine which side has
the stronger, or more persuasive argument to prove its contention. There are
rules that govern what kinds of arguments need to be used to prove a conten-
tion in a court of law, and also rules about what kinds of arguments are ex-
cluded.

In many trials, there is no dispute about the law in a case but there is “vigor-
ous dispute as to the facts” (Howard and Summers 1965, 67). In many Anglo-
American jurisdictions, the plaintiff’s lawyer has the choice of trying the claim
before a judge or a jury. While the judge presides over the proceedings, both
sides will present their evidence, after making “opening statements” in which
they outline their side of the case, and show how they will prove their conten-
tions. Much if not all the evidence will be presented in the form of testimony
by witnesses. Evidence can be presented by a special class of witnesses who are
expert witnesses. They may be physicians, ballistics experts, scientists, or any
individuals who have specialized knowledge or skills in various domains of ex-
pertise.

Once the trial is over, and the court has arrived at a decision, the defendant
cannot be tried over again on the same charge. This rule about the conclusive-
ness of a trial is called “double jeopardy.”* An appeal can be made, but only if
it can be shown that there are sufficient grounds for it, and will be permitted
only if new evidence has come to light that was not available to the previous
trier.* The appeal is considered by an appellate court, which normally consists
of several judges (Howard and Summers 1965, 82).° Once a trial is over, there
are various post-trial procedures that may concern matters of sentencing, or
financial matters of how the judgment is to be satisfied.

4. CIVIL LAW, CRIMINAL LAW, AND BURDEN OF PROOF

Criminal law sets out limits of permissible behavior by defining crimes and
setting out penalties to be applied to cases where a crime of some particular
type has been committed. Some crimes, like murder, require proof not only

3. Double jeopardy applies only to criminal cases, while the comparable notion of res judicata
applies to civil cases.

4. An appeal might also be permitted on the grounds that the trial court made a mistake of law.

5. The appellate court would judge whether the alleged mistake of law, or new facts, are suffi-
ciently important to warrant a new trial. If the appellate court decides a new trial is warranted, it
will remand the case for a new trial.
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that some form of action has taken place (killing) but also that the accused party
had a certain kind of intention in performing the act (the intent to kill). In
general, the argumentation in a criminal case will center on some act or omis-
sion to act that (allegedly) happened in the past. In many ways, argumentation
in criminal law is comparable to argumentation in history. Both are about past
actions that need to be interpreted and judged in light of human intentions.
But since the act itself can no longer be directly observed, the evidence con-
cerning it tends to be mainly testimonial in nature, based on what participants
or other witnesses now say about the act. However, in the case of argumenta-
tion in a criminal case, the carrying out of that act will (allegedly) be a contra-
vention of the criminal law. Much of the argumentation will concern the goals
or intentions that the defendant (who allegedly committed the act) had in mind
at the time, and about whether the defendant can be shown to have had a
“guilty mind.” Hence, the argumentation in a criminal case tends to be largely
about claims concerning the interpretation and understanding of the mental
aspect of some past human action. Such claims are hard to prove, beyond all
reasonable doubt, and so to prevent the very real possibility of endless disputa-
tion, the criminal law must set reachable requirements for proof that are realis-
tic, but fair. How such argumentation works is that the criminal law tells the
jury to presume intent from observable behavior. A rule of presumptive infer-
ence is invoked: everyone is presumed to intend the natural consequence of his
or her actions. For example, if Jones fires a gun in the direction of Smith, by
presumptive inference the jury would be entitled to draw the conclusion that
Jones had an intention to harm or kill Smith.¢ The fact that legal argumentation
depends on this rule of presumption will later on be shown to be vitally impor-
tant in seeing how legal argumentation is based on plausible reasoning. Legal
evidence will be shown to depend on this kind of plausible inference.

Civil law sets out rules for determining the fulfillment of agreements (con-
tracts), or for determining when one is liable for injuries or other faults (torts).
In a criminal trial, guilt is at issue. In a civil trial, liability is at issue. A practical
problem in many trials is that the evidence may simply not be sufficient to
conclusively prove beyond all doubts that the claim of one side is true and that
of the other side is false. For example, in a criminal case, the action at issue may
have happened a long time ago, and there may be no physical evidence that has

6. The U.S. Supreme Court has twice reversed criminal convictions in which the instruction
was given to the jury that a person should be presumed to have intended the normal consequences
of his actions. In the Sandstrom case, the trial judge instructed that there was such a presumption,
and the Court said that the judge had removed one of the elements of murder from the jury’s
consideration. In the Baldwin case, the presumption was said to exist, but to be rebuttable, and the
Court said that there was an impermissible shift of the burden of proof to the defendant.
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not been destroyed, or any witnesses who still remember much about what
happened. In other cases, there may be no witnesses other than the defendant
and the plaintiff, and no physical evidence that could corroborate the one story
or the other. Still, the court must reach some decision, one way or the other.

The way the criminal courts deal with this problem is by the principle popu-
larly known as the “presumption of innocence.” In effect what is done is to set
the burden of proof in an asymmetrical manner. Burden of proof is the strength
or weight of proof required to prove a conclusion (Prakken 1991). The question
answered is how strong does an argument have to be, in order to prove the
conclusion that is supposed to be proved in a given case. In the criminal law,
proving that the defendant is guilty of the crime she is alleged to have commit-
ted requires that this conclusion be established “beyond reasonable doubt.”
The term “reasonable” is attached because it is not possible to prove any claim
about past conduct beyond all doubt. What the standard requires is that any
doubt that remains should be so insignificant that a reasonable person would
nevertheless believe that the accused has committed the crime. According to
the Fourteenth Amendment to the U.S. Constitution, all U.S. citizens are guar-
anteed the right to this high standard of proof in a criminal court.

What do we mean when we say that this way of apportioning the burden of
proof is asymmetrical? It means that although the prosecution must prove its
case beyond a reasonable doubt, all the defense needs to do in order to win is
to raise questions sufficient to show that the prosecution has not fulfilled its
burden of proof. You could visualize it as a balance or teeter-totter that is high
on one side, and correspondingly low on the other side. The job the prosecu-
tion needs to do in order to win is relatively hard, while the job the defense
needs to do to win is relatively easy, other things being equal. Supposedly, the
purpose of this way of setting the burden of proof in a criminal trial is to pre-
vent the conviction of too many innocent people. The reality is, that because
of human error and immorality—for example, in cases where accusers lie, and
lay false charges—and because of the fallibility of legal argumentation gener-
ally, in many cases, as noted above, it is inevitable that a certain number of
innocent people will be convicted. It is not practically possible to eliminate this
harmful outcome altogether, so the best that can be done, realistically, is to
balance it off against the opposite harm of letting too many persons who are
guilty of crimes go free. To put the point in a somewhat paradoxical way, justice
requires the conviction of some innocent people, but it also requires that the
number of such people should not be too high. Hence the reason for the asym-
metrical burden of proof in a criminal case.

The burden o